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PREFACE 


This book has been prepared by the editors to accompany 
their respective volumes on railroad transportation: Jones, Prin- 
ciples of Railway Transportation, and Vanderblue and Burgess, 
Railroads: Rates—Service—Management; and frequent cross ref- 
erences to these books appear in the footnotes. It is believed, 
however, that the selections are of such a nature that they can 
be used to advantage in connection with other college texts, or 
even independently as the bases of class discussion where lectures 
are used to present the general argument of the course. With these 
various possibilities in mind, the book has been divided into seven 
parts, as follows: Part I—Development of the Railroad Net; Part 
IIl—Rates; Part I1]—Service; Part IV—Finance; Part V—Com- 
bination; Part VI—Labor; Part VII—Conflict of State and Nation. 

The greater portion of the volume consists of decisions of the 
Interstate Commerce Commission, the Railroad Labor Board, 
and the Supreme Court of the United States. Significant histori- 
cal and critical discussions are also included where the case mate- 
rial seems to require supplementing, or where, from the nature 
of the subject-matter discussed, no satisfactory case material 
exists. But the book is primarily a collection of cases which aims, 
by providing a carefully selected body of supplementary material, 
to give concreteness to the principles developed in the more general 
works on railroad transportation, and to stimulate the student 
in his thinking. Experience with a portion of these materials, 
when published in preliminary form for the use of the class in 
Railroad Transportation at Northwestern University, demon- 
strated their usefulness in this regard. 

The editors wish to express their gratitude to the various 
authors and publishers who have so generously granted permission 
for the reproduction of copyrighted material. The Interstate 
Commerce Commission has extended many courtesies, and Mr. 
William J. Koebel of the Commission’s staff has been especially 
helpful. For the reading of the proofs we are indebted to Miss 
EK. F. Philbrook of Cambridge. 

Exiot JONES 
May, 1925. Homer B. VANDERBLUE. 
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RAILROADS: 
CASES AND SELECTIONS 


CHAPTER I 


THE ECONOMIC BASIS OF TRANSPORTATION 
DEVELOPMENT ! 


A hundred years ago the only railroad known was the tramway. 
Twenty-five years later the steam locomotive existed as an object 
of speculative interest, but it had no place in the world’s industrial 
system. The second quarter of the century was given over to ex- 
periments, and to the development of practical ideas of construc- 
tion and management; yet during this brief experimental period 
about eighteen thousand miles of railroad were built, and over 
$1,500,000,000 of capital expended. More than nine thousand 
miles of this development took place within the United States,— 
a new country, with little capital available. It is at first a matter 
of surprise that such large capital should have been devoted to a 
new undertaking, and more especially that a large proportion of 
the expenditure should have been in a country slightly developed 
and little known. Some writers have regarded it as a period given 
over to reckless adventure, which is said to have brought with it 
wholesale destruction of capital and national disaster. But we 
must not forget that this was also a time of great material progress, 
and that few of these early railroads were unsuccessful from the 
point of view of national wealth. In England such enterprises 
as the Liverpool and Manchester, the London and Southampton 
were got under way. In America the Western, the Boston and 
Providence, the Old Colony, and the Boston and Lowell of 
Massachusetts; the Hartford and New Haven of Connecticut; 
the Philadelphia and Columbia and the Philadelphia and Tren- 
ton of Pennsylvania; the Camden and Amboy of New Jersey; 
the Baltimore and Ohio and the Baltimore and Susquehanna 

1 From F. A. Cleveland and F. W. Powell, Railroad Promotion and Capitalization 
in the United States, chapter V (1909). Reproduced by permission of the authors 
and Messrs. Longmans, Green, and Company. 
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of Maryland were a few among the many successful projects 
launched before 1850. Taking the entire list of roads built 
during this early period, it would be difficult to find even a 
local tramline which has not become a permanent part of some 
splendid system of transportation. In England, Germany, France, 
Belgium, and in the United States these early railroads were, 
and are to-day, among the most valuable and productive prop- 
erties in the whole economic system. Furthermore, not a few 
of these early roads were regarded as conservative investments, 
and subsequent experience has approved the judgment of the 
men of that day who had sufficient capital fully to equip the 
enterprises. Within a century it is probable that the people of 
the United States had invested no less than twelve billion dol- 
lars in the improvement of country roads and turnpikes, one 
billion dollars in river and harbor and canal improvements, 
state and national, and twelve billion dollars in the construction 
and equipment of tramlines and railroads,—not less than twenty- 
five billion dollars of capital found employment in inland trans- 
portation enterprise. 

The principle underlying investment is a judgment of certainty 
of return. To attract the investor to old and well established 
enterprise, there must be assurance of income on capital expendi- 
ture. To attract the investor to new and untried fields, there 
must be an assurance of increased profits,—something above 
the current rate. Something in the nature of a ‘bonus’? must 
be held out to cause thoughtful men to turn away from old 
and well-known lines of investment. What was there to give 
this assurance? What was the situation which offered profits 
in transportation development? 

A vast wilderness with only a fringe of civilization, a con- 
tinent almost unexplored, was the America of 1790. The fron- 
tiersman was still to be found in the small clearings of Maine, 
New Hampshire, and Vermont. Fully two-thirds of New York 
and Pennsylvania was yet unclaimed,—a common _ hunting 
ground. In this situation was found the extraordinary induce— 
ment, the “bonus” held out to investors in any schemes of trans- 
portation which would make the inland resources available. 
Here were whole empires of valuable timber and agricultural 
lands, rich deposits of iron, coal, and other minerals—all materials 
of national wealth—waiting, a prize to him who might claim 
them as a reward for enterprise. The cost of transportation 
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equipment has been enormous, yet the inducement has been at 
all times sufficient to attract the investor. 

The financial inducement to transportation improvement 
was of two kinds: the saving which it would make within the 
territory already developed; and the interior resources which 
might be reclaimed beyond the reach of the system supplanted. 
By way of illustration of the relative advantages of the various 
kinds of road equipment, let us take a town as a centre. Assuming 
all the land round about equally adapted to yielding a crop of oats, 
which might be marketed at ten dollars an acre on delivery at 
this trade centre: Over an ordinary horse path or trail a horse 
may carry about two hundred pounds; on a cart, over a good 
dirt road, the same horse may draw one thousand pounds; on a 
turnpike of macadam bed, about two thousand pounds. From 
this statement of the case, the relative advantage to the pro- 
ducer of the better road is apparent. If a pack horse could move 
the product of two acres a mile a day, at a cost of two dollars, 
then the net return would be nine dollars from each acre one 
mile from the trade centre, eight dollars from each acre two miles 
distant, etc., until the ten-mile limit had been reached, when 
the cost of transportation would consume the entire selling 
price of the product, and render production an economic impossi- 
bility. In fact, cultivation would stop before this point was 
reached, owing to the cost of making the crop. Under exactly 
the same conditions of production above assumed, it would cost 
only one-fifth as much to get to market in a cart over a dirt road. 
The result would be that over one million dollars annually would 
be saved to this small community in decreased cost of trans- 
portation within a radius of ten miles. The capital cost of the 
necessary equipment would not be more than six hundred thousand 
dollars. Assuming that the land were all improved and awaiting 
better roads, about one hundred and seventy per cent would be 
the annual return to the community on the investment. Besides 
this saving the area of production would be carried from twenty 
to forty miles farther into the interior. From twenty to forty 
miles of tributary territory with all its productive resources 
would be reclaimed, and the income over cost of production 
within the marginal circle would be an additional gain. But 
under our assumption, oats being the only crop, when the fifty 
miles limit had been reached by the dirt road, then all the ter- 
ritory outside this limit would be without a market. With each 
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kind of crop, the same principle would apply, limits of practical 
activity being determined by cost of production and market 
price. The advantage to be gained through better transporta- 
tion facilities not only explains the early appropriations, but 
the early acts also show that the inducement was clearly per- 
ceived; this fact being set forth in the preambles of many of the 
laws appropriating money for local improvements. 

Convert the common wagon road into a macadamized road 
and the cost of transportation would again be reduced about one- 
half. On the assumption above, over sixteen million dollars per 
annum would be saved to the community within a radius of fifty 
miles, at an added capital cost of about sixty-four million dollars; 
that is, some twenty-five per cent could be realized by the com- 
munity on the investment within the area previously equipped 
with wagon roads, while the radius of profitable production 
would again be extended. All lands within from sixty to eighty 
miles would be brought within the range of the central market. 
True, no such uniformly fertile and uniformly developed com- 
munity exists, and as a result turnpikes were built only as trunk 
lines through the best producing land and on the most travelled 
routes. But the principle is the same, and the argument quite 
as potent. With this computation in mind, it is easy to under- 
stand why the stock in some instances was subscribed four times 
over by those interested in obtaining better roads. 

Around Philadelphia were ordinary mud roads, which were 
impassable during a large portion of the year. The western 
terminus of the Lancaster pike was to be in the Susquehanna 
valley, and a large and fertile territory would thus be opened 
to trade in this city. The business of merchants would be in- 
creased, the resources of the country would be more fully de- 
veloped, and industry would become more active. It mattered 
not whether the profits of the enterprise were to be shared by the 
subscribers as dividends to stockholders, or were to come in the 
form of increased. business prosperity; the inducement for cap- 
italization was present, and the plan of profit sharing was im- 
portant only in determining the class of interests to which appeal 
was to be made for the capital necessary for the improvement. 
Certain it was that the enterprise would be a fruitful investment 
to the community at large. If the subscriber were an investor 
(a capitalist), he would look to dividends; he would base his 
judgment upon a rate of toll which would bring to the corporation 
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the largest income. If he were a merchant, a manufacturer, a 
farmer, or a legislator representing the various interests of the 
state, his prime motive might be that of lowering rates of toll 
as a means of extending trade or industry and increasing the net 
profits of business. An effort was usually made to draft the plan 
and limit the tolls in such manner as to appeal to both classes. 
That this mental calculation was ever present in the minds of 
the people, as well as a guiding principle in legislative action, 
appears not only from the contemporary press, but also from the 
assembly records themselves. The ever present question was, 
what is the lowest maximum rate of toll which will leave a margin 
sufficient to attract capital to the enterprise? In some instances, 
the toll was fixed at a definite maximum per mile; in others, 
greater latitude was left. to the company for the exercise of dis- 
cretion by the introduction of a clause limiting profits to a maxi- 
mum rated to capitalization. Still other charters contained 
both regulatory provisions. Thus the charter of the Eastern and 
Wilkesbarre turnpike road company in 1803 prescribed the tolls, 
and limited the dividends to six per cent on the stock. The 
Uniontown and Cumberland charter in 1804 prescribed the tolls, 
and limited the dividends to nine per cent on the stock. The 
apportionment of profits was a compromise in which a very 
large percentage of the gain was distributed to the general com- 
munity in the form of lower rates, a certain maximum rate of 
toll being given to the company as a source of dividend. 

A hundred miles of good road on the seacoast was but a narrow 
fringe when compared with the network of traffic lines necessary 
to serve a great stretch of inland territory which could not be 
economically reached by a road wagon. Under ordinary con- 
ditions, wheat at a dollar a bushel cannot be hauled with profit 
more than one hundred and fifty miles; while lumber, charcoal, 
mineral coal, iron ore, hay, and grain will permit of transporta- 
tion a much less distance. The only solution for the transporta- 
tion problem for a large portion of the interior was therefore to 
be found in further improvement, better equipment, and lower 
cost. In England the canal had already proved a success to the 
producer in lowered rates; and to the investor in handsome 
returns in the form of dividends. By means of a canal a single 
horse could draw from ninety thousand to one hundred and 
twenty thousand pounds as easily as two thousand pounds could be 
hauled by wagon on a turnpike. With this equipment one horse 
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and one drayman could haul as much as fifty horses with fifty 
carts and fifty draymen. In the most favorable localities the 
capital cost of a canal was from three to five times greater than 
the capital cost of a turnpike. Where the lay of the land was less 
favorable to canal construction, the capital cost increased in pro- 
portion to the difficulties of excavation and the expense of locks 
to obtain water level. 

This large capital cost confined the advantages of canal trans- 
portation to a long haul. Within a narrow radius the saving 
would be small; in the well settled and well improved districts, 
the average gross return from an acre of agricultural land did not 
exceed ten dollars. Assuming that on a turnpike it would cost 
one dollar to market the produce of an acre of land ten miles 
distant, the saving within this small radius would not pay the 
interest on the increased capital cost of a canal. At twenty miles, 
however, under exactly similar conditions, it would cost three 
dollars per acre; at fifty miles the cost of carriage over a turnpike 
would be five dollars per acre. The advantage to the producer 
from a cheaper means of transportation would increase directly 
with the distance, and at fifty miles the inducement to canal 
construction would be five times as great as at ten miles. From 
fifty to one hundred miles back from the coast, or from navigable 
waters, every interest would favor canal construction wherever 
there were sufficient resources to warrant the expenditure. 

Immediately after the Revolution several canals were pro- 
jected, and as already shown, Washington was active in the promo- 
tion of the Potomac company. But the country was not suffi- 
ciently developed to furnish a base for long haul operations. 
With the beneficial results following the construction of the first 
canals there arose a demand for a means of reaching interior 
points which were beyond the range of water transportation. 
For a large portion of the country some improved form of land 
transportation was imperative, and the great question before 
the people was by what means this could be obtained. The 
success of the railroad in England furnished the answer to this 
question. 

We may not say, therefore, that investment in the early rail- 
roads in this country was a venture in the dark. The results of 
experiments in England were carefully considered, and much 
attention was given to the study and exposition of the economic 
advantages to result from the introduction of the railroad in 
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particular localities. That this is true may be shown by this 
sentence from a message of Governor Lincoln of Massachusetts, 
in which he considered the proposed Boston and Providence 
railroad: “From satisfactory estimates, and calculations upon 
the present travel and occasion of transportation, the net receipts 
from use of the road, after deducting all charges for keeping it in 
repair, carriages, &c. and upon a saving of one-half in the present 
cost of «transportation, will amount to a sum exceeding sixty 
thousand dollars per annum.” The natural conclusion, there- 
fore, was “that the construction of the road would be of great 
public advantage, and a profitable investment of capital.” 

This estimate was made for a region well settled, and one in 
which there was already a good turnpike road which travellers 
reported the best in America. The entire length of the proposed 
road was to be only about thirty miles, and yet the investment 
value was considered to be such as to earn about forty per cent 
on the cost each year. A portion of this was to go to the general 
community in the form of lower rates; the remainder was to go to 
those furnishing the capital as return for investment. Estimates 
of similar nature might be multiplied. 

Effort to secure a fair division of the profit which might accrue 
from improved methods of transportation between the producing 
public and those who might contribute the funds necessary to 
the undertaking found expression in nearly all of the early char- 
ters. In this the legislatures followed the practice established 
with respect to turnpikes. Commercial rivalry between im- 
portant trade centres was directly appealed to; and not only was 
local pride and community interest urged as a reason for 
support, but the investor was also interested through promises 
of dividends to be realized on the capital necessary to construct 
a more convenient means of transporting goods and passengers 
from the distant interior. 

The manner in which the interior interests regarded improve- 
ment of this kind is illustrated by a letter from a member of con- 
gress to Niles’ Register: “I have just received letters from two 
of ten or fifteen merchants at Wheeling, who state that they 
alone have forwarded by wagons to Baltimore, on the Cumber- 
land road, during the last year, 3,000,500 lbs. of country produce, 
tobacco, &c. equal to about 1,750 tons; loading perhaps, 900 or 
1,000 wagons; and one of the gentlemen expresses the confident 
opinion that if the cost of transportation were reduced 1/3 or 1/2, 


10 RAILROADS: CASES AND SELECTIONS 


there would be forwarded from that place alone and the neighbor- 
hood (independent of all produce of the rich and productive 
intermediate country), at least 200,000,000 lbs. or 100,000 tons 
of produce annually. Such has been the effect of the Cumberland 
road, and such would be the effect of a rail road from Baltimore 
to the Ohio, at Wheeling or Pittsburg.” 

The introduction of the steam locomotive gave to the railroad 
its advantage over the canal. Time in transportation is one of 
the chief elements of cost. A saving of time is a saving of expense. 
The railroad allows of the transportation of many products which 
otherwise might not be marketed at all,—products which de- 
teriorate rapidly with age. By the introduction of the canal 
and the railroad the margin of profitable industry was extended 
a thousand or fifteen hundred miles inland. The saving of time 
made by the adoption of steam locomotion brought the resources 
of the continent in touch with the common market place. 

As late as 1817 it was stated in a report to the New York leg- 
islature that the cost of transporting a ton of freight from Buffalo 
to New York was one hundred dollars, or twice the value of 
wheat at Buffalo and four times the value of corn. The ad- 
vantage to be capitalized in providing some cheaper mode of 
transportation from the Great Lakes to the Hudson was therefore 
apparent. With the building of canals, transportation costs 
were greatly reduced, but their construction absorbed so much 
capital that they could be employed to advantage only upon long 
distance business. Within any short radius, productive pos- 
sibilities were so limited that the saving from the introduction 
of artificial waterways was too small to warrant their construc- 
tion. The introduction of canals, therefore, necessarily resulted 
in greatly enlarging the territory tributary to the marketing 
centres which they were built to serve, but they could not effect- 
ively serve that great interior from which the products of Ameri- 
can industry were to come. This was to be reached by some 
mechanical means which could serve each of the small areas of 
the continent. The character of appeal made to the community 
for the support of railroad projects, and the economic basis for 
its capitalization, is illustrated by the following: 
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TaBLE SHOWING THE VALUE PER Ton or WHEAT AND Corn at 

DirrerENT DIsTANCES FROM MARKET—UPON A RAILROAD; AND Upon 
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RAILROAD ORDINARY ROAD 
MILES 
Wheat Corn Wheat Corn 
0 (At Market)..... 49.50 24.75 49.50 24.75 
D)ecpe Beart somatome tea A a 49.25 24.60 48 .00 23.25 
OR ee es et 49.20 24.45 45.50 21.75 
SOS eo ae ee en Cee 49.05 24.30 45.00 20.25 
END) se cae ate ies td 49.00 2410 43.50 18.75 
SOU. SRS. 48.75 24.00 42.00 17.25 
LNCS ee Oe Oe 48.00 23.25 34.50 9.75 
LEU a> te aati acetate ee 47.25 22.50 27.00 2.25 
GOR, Hele eS! 47.10 22.35 25.50 75 
Ch 5 ee ee ee 46.95 22.20 24.00 
PALIT a a maa tr 46.50 Abbe 703 19.50 
DOOR... LPNS. PI Re 45375 21.00 12.00 
Us Moos oe ke ee ee 45.00 20325 4.50 
7 Wes te tee bac eat aaa ea ad 44.70 19.95 1.50 
330 ea eee ee 44.55 19.80 


Thus a ton of corn one hundred and seventy miles from market 
was not worth hauling over a common road, but its value when 
rail carriage was possible was $22.20. And a ton of wheat while 
not worth the cost of a wagon haul of three hundred and thirty 
miles, by the very fact of the existence of a connecting line of 
railroad was worth $44.55. Admitting that it must have been 
based upon a rough approximation, such a showing as this con- 
tributes toward a better understanding of the spirit which ani- 
mated those who supported the early railroad ventures. Al- 
though many problems remained to be worked out, and the 
future could not be clearly seen, the one fact that the railroad 
presented itself as so tremendously effective an instrument of 
trade compelled its adoption. “It is not merely because his 
supreme happiness consists in that speed which annihilates 
time and space,”’ wrote Chevalier in 1835, “‘it is also because he per- 
ceives, for the American always reasons, that this mode of com- 
munication is admirably adapted to the vast extent of his country, 
to its great maritime plain, and to the level surface of the Missis- 
sippi valley, and because he sees all around him in the native 
forest, abundance of materials for executing these works at a 
cheap rate. This is the reason why railroads are multiplied in 
such profusion, competing not only with each other, but entering 
into a rivalry with rivers and canals.” ! 


1 Chevalier, Society, Manners and Politics in the United States, p. 337. 


CHAPTER II 
THE GEOGRAPHICAL DISTRIBUTION OF RAILROADS ! 


The internal commerce of any country is based upon geo- 
graphical conditions of size, location, zonal extent, and various 
topographical features tending to modify soil and climate. The 
larger a country, the greater in general are its chances of a di- 
versified surface, contrast of climate, and hence the multiplicity 
of products which leads to exchanges. Large extent means 
wide climatic variation such as that between New England and 
Florida, Minnesota and Louisiana... . 

No other continuous political area in the world, with the 
possible exception of China, shows so many different geographical 
divisions distinguished by different staple products as the United 
States. The accompanying cartogram makes six such divisions. 
We would add an Appalachian section of coal, iron, and lumber, 
and insert a purely live-stock section in the arid belt of the Great, 
Plains, between the ninety-ninth meridian and the Rocky Moun- 
tains, which should be distinguished from the Cordilleran area 
of live-stock and mining products. These two with the Pacific 
coast section are divided approximately by meridional lines. 


1 From Ellen Churchill Semple, American History and its Geographic Conditions, 
chapter XVII (1903). Reproduced by permission of the Houghton Mifflin Com- 
pany. Other chapters of this volume trace the development of transportation 
routes before the days of the railroad, and provide the geographic and historical 
setting for the material here reproduced. 

Since Miss Semple’s volume was published there has been some important rail- 
road construction, notably in the Far West: the completion of the Los Angeles and 
Salt Lake line of the Union Pacific, to which she refers on p. 30; the construction 
of the Western Pacific; the extension of the Chicago, Milwaukee and St. Paul 
to the Puget Sound country; the linking-up of the Chicago, Rock Island and Pa- 
cific with the Southern Pacific via El Paso; and the building of the San Diego and 
Arizona, the latter carrying the Southern Pacific to its ‘‘natural terminus.” (p. 
31). The Wabash-Pittsburgh Terminal (later the Pittsburgh and West Virginia) 
has been built and reorganized; and there have been important extensions in the 
Southwest: notably the cross-Texas line of the Atchison, Topeka and Santa Fé; 
the present New Orleans, Texas and Mexico which was originally a St. Louis and 
San Francisco project; the Trinity and Brazos Valley; and numerous branches and 
extensions of the Rock Island, including the connection with the newly built El 
Paso Southwestern, which latter road has recently been acquired by the Southern 
Pacific. ‘The Atlanta, Birmingham and Atlantic; the Carolina, Clinchfield and 
Ohio, and the Key West extension of the Florida East Coast were the projects of 
largest importance carried through in the South.—Ed. 
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The Great Plains section marks an area of aridity due to remote- 
ness from the Atlantic and Gulf winds. The Cordilleran is also 
an area of scant rainfall due to the enclosing mountains, but is 
also a mining region in consequence of the outcropping of valuable 
strata in this area of upheaval. In the Pacific coast division, 
proximity to the ocean and exposure to its mild western winds 
have also created another climatic section running across the 
axis of the zones. East. of the ninety-ninth meridian, on the 
other hand, latitude exerts its full influence in drawing the divid- 
ing lines between the spring wheat, corn, and cotton sections. 
Only the uplifted belt of the Appalachians cuts across the grain 
of the parallels. The division formed by New York and New 
England is further distinguished as the area of excessive glacia- 
tion. This section, together with New Jersey and Pennsylvania, 
has reached most intensive industrial development, and is there- 
fore dependent upon the rest of the country for subsistence and 
raw materials. 

With this specialization of products, no section is self-sufficing 
and each depends upon all the rest. The stock of the Rocky 
Mountain states moves now to the packing-houses on the Mis- 
souri and Lake Michigan which are feeding New York, Boston, 
Halifax, and London; now to those on the Pacific coast which 
are furnishing meat for the growing Hawaiian, Alaskan, and 
Asiatic trade. The Columbia and Puget Sound regions send 
their lumber, canned fish, and wool to supply the East and get 
in exchange the finished merchandise which goes to swell the 
current of commerce. Cotton moves from the Gulf states to 
supply the spindles of New England, and coal from the Penn- 
sylvania mines goes down to supply the plantations of the South. 
“The statistics of internal trade movements show that both 
the outgoing foreign and the domestic commerce of the country 
depend principally upon the industries engaged in the produc- 
tion of these staple products. These industries are known as the 
fundamental or extractive industries, and include agriculture, 
mining, stock-raising, lumbering, and fisheries. Manufactures 
and merchandise contribute a comparatively minor portion of 
the total tonnage carried in a given year. The dividend-earning 
tonnage of the western roads, for example, is found chiefly in 
the volume of the grain and cattle shipments. Lake transporta- 
tion is supported primarily by ore, grain, and coal freight. The 
southern railroads rely on cotton, lumber, coal, and fruits for 
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their prosperity.” ! Manufactures and merchandise constituted 
only about eighteen per cent of the total railroad tonnage origi- 
nating on the lines in the fiscal year ending 1899. 

The vast scale of this geographical specialization of products 
involves enormous movements of freight. It has brought about 
the evolution of the American railroad system. Among the six sec- 
tions laid down on the cartogram, the most central position 
is held by the corn and winter wheat division. This, as we saw 
in the last chapter, is also the area’ of greatest urban and in- 
dustrial development, manufacturing activity decreasing from 
the east towards the western limit. It is the area of greatest 
concentration and distribution of products. It contains eight out 
of the eleven leading grain markets (Chicago, St. Louis, Toledo, 
Milwaukee, Kansas City, Cincinnati, Peoria, and Detroit, 
named in the order of their importance) of this country, and all 
of the four or five most prominent stock centers, as we have 
seen. It is the area of most extensive coal, iron, and steel pro- 
duction, which with bread and meat constitute the fundamentals 
in modern economic life. Hence in this important central divi- 
sion the greatest movements of internal commerce occur; it has 
become the channel of practically all the great trunk lines reach- 
ing from the interior to the Atlantic seaboard. This channel is 
constricted on the north by the downward bend of the Great 
Lakes and the geographical location of the Mohawk depression, 
and on the south by the rough upland of the Cumberland Plateau, 
the determining line of the Ohio valley, and the central gaps of 
the Appalachian Mountains. Norfolk and Boston, together 
with all the intervening ports, are its eastern termini on the 
Atlantic coast. To the west, nine different railroad lines extend 
to the foot of the Rockies within the limits of the thirty-seventh 
and forty-third parallels, so that a railroad map of Kansas and 
Nebraska looks like a striped fabric. The meridional division 
of the sections of production in the Far West allows to the six 
overland railroads a wider north and south distribution, so that 
their course is determined chiefly by the best passes through 
the Rocky Mountains and the location of the few good ports on 
the Pacific. One road will ship eastward fresh fruit from southern 
California and wool from Arizona, while a more northern line 
will bring these same products from Oregon and Montana. 


1—Internal Commerce of the United States, Summary of Commerce and Finance, 
p. 1630. 


16 RAILROADS: CASES AND SELECTIONS 


The great breadth of the United States and its highly favored 
interoceanic position has given to its railroads a predominant 
east and west direction. The expansion of the American people © 
from seacoast to the interior, and from the interior on to the sea 
again, has been repeated in the history of American railroads, 
but at a tremendously accelerated rate. The star marking the 
center of population was poised on the summit of the Alleghenies 
in 1830 while infant railroads only here and there were crawling 
up the first easy grade of the Atlantic coastal plain. Twenty-one 
years later a line of rails stretched through central New York 
to Lake Erie, and the Baltimore and Ohio road had reached an 
equally western point in Piedmont, West Virginia (79° W. L.), 
close on the trail of the star, which was moving down the sunset 
slope of the Allegheny Plateau towards Parkersburg and the Ohio. 
But eight years after that, an overland express drew in to the 
shores of San Francisco Bay, while the star still lingered in the 
valley of the upper Ohio. 

Railroad development in the United States proceeded with 
amazing rapidity, so that it soon outstripped that in all other 
countries. The great size of our territory, its long distances, 
made railroad communication more necessary than in Europe. 
Its simple continental build, yielding long stretches like the 
Atlantic plain, the Mississippi valley, the prairies, and the 
Pacific valley, was favorable to railroad construction because of 
the relatively few obstacles which it presented. Moreover, the 
oneness of our country, as opposed to the political dismemberment 
of Europe, was conducive to the operation of great through lines 
and that consolidation of interests which early appeared. 

In the first decade of their history, these roads, which in 
forty years were to rib the continent with steel, were merely 
accessories to established routes of water travel; or they united 
some adjacent interior town with the seaboard; or they served 
as a short cut across the land between two ports which had pre- 
viously established active intercourse by more devious coast- 
wise communication. 

Among those railroads whose objective was an established 
waterway, we find the short line running sixteen miles from 
Carbondale to Honesdale (1828) and connecting the Lackawanna 
coal-mines with the Delaware and Hudson Canal; the line of 
seventeen miles from Albany to Schenectady, open in 1831 to 
accommodate passengers on the Erie Canal by saving them the 
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long detour of the waterway between these two points; the road 
southward from Saratoga to Schenectady (21.5 miles) opened 
in 1832, and the branch off this line from Ballston to the Hudson 
at Troy (25 miles), completed in 1835; the road from the head 
of Lake Cayuga southward to navigation on the Susquehanna 
River (34 miles), opened in 1834; the railways over the high land 
between Philadelphia and Columbia on the lower Susquehanna 
(81 miles), and the Portage Road over the summit (2491 feet 
elevation) of the Allegheny Mountains (36 miles) just east of 
Johnstown, both opened in 1834, to form links in the canal 
route joining Pittsburgh and Philadelphia; the Baltimore and 
Ohio, which in 1833, after a piecemeal construction, extended 
to Harpers Ferry (81 miles) on the Potomac, and there tapped 
the canalled river whereby passengers avoided the long detour 
of water travel around the end of the Potomac peninsula; the 
short independent road from Harpers Ferry up the Shenandoah 
Valley to Winchester (32 miles), opened in 1836; the little roads 
in Louisiana from Port Hudson on the Mississippi (21.5 miles) 
northeast to Clinton, opened in 1833, from Bayou Sara in the 
same vicinity to the town of Woodville (27.5 miles), opened in 
1842, and that from New Orleans running eight miles to Carrol- 
ton, opened in 1835. 

All these roads, with the exception of two, are distinguished 
by very short length, which emphasizes their merely auxiliary 
character. But the last one to be mentioned in this class, the road 
between Boston and Albany (1842), owing to the lack of inland 
waterways in New England, had to strike two hundred miles 
across hill country and river valley to reach the growing western 
commerce which was coming out by the Erie Canal. This road, 
therefore, owing to the sidetracked position of Boston in relation 
to the great interior routes of the country, had to leave the con- 
venient level of the tidewater and lowland, and take a more 
difficult upland course to the debouchment point of the Erie Canal. 
Hence in point of length, which is the measure of urgency, it 
resembles the Baltimore-Potomac and the Philadelphia-Colum- 
bia lines; all three tap established routes to the productive trans- 
Allegheny country. 

The second class of early railroads comprises those aiming 
to connect inland points with the seaboard, which commands 
the world’s great waterway. They are characterized as a whole 
by greater length than the first class. Among them we find the 
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germ of the Boston and Albany, the road running from Boston 
to Worcester (44 miles), opened in 1835 and extended to Spring- 
field in 1838; the line from Boston to Lowell (26 miles) in 1835; 
from New Haven to Hartford in 1839 and extended along the 
easy route up the well-populated Connecticut valley to Spring- 
field in 1844, to Greenfield in 1846, to South Vernon on the 
Vermont border in 1849, whence it branched off up the little 
Ashuelot River to Keene, New Hampshire, in 1851; the road 
up the Housatonic valley from Bridgeport, Connecticut, form- 
ing a conjunction with the Boston and Albany route at West 
Stockbridge on the New York state line in 1842; the Philadelphia 
and Reading road (98 miles) and a branch from Lancaster on 
the already established Columbia and Philadelphia line running 
off 54 miles to Harrisburg, both opened as early as 1838, and that 
in spite of competing canals; a line from Portsmouth at the 
mouth of the James River in Virginia running 80 miles back from 
the coast to Weldon, North Carolina, opened early in 1835; one 
from Charleston, South Carolina, to Hamburg on the Sa- 
vannah River opposite Augusta, opened in 1833, when its 135 
miles made it the longest continuous line in the world, and ex- 
tended by a branch to Columbia in 1840, whereby the cotton 
of the interior could be more readily concentrated in the chief 
port of the southern Atlantic seaboard; and finally another 
road subserving a like purpose, opened in 1841 throughout the 
192 miles between Savannah and Macon, Georgia.! 

The third class of early railroads was designed to connect 
coast points, and therefore, from Pamlico to the eastern end of 
Long Island Sound, had to compete with the inside coast passage 
of canal and bay and the highway of the open ocean. But the 
circuitous ocean route from point to point and the slow progress 
through the canals, winter storms on the outside passage and 
ice blockade on the inner channels, necessitated more direct 
and reliable communication. Hence we find the early develop- 
ment of what we may call the coast or “fall line” railroad. The 
dates of construction of this geographical line of roads, made 
piecemeal by different companies, as were all early ventures of 
this sort, are instructive as indicating the intensity of water 
competition, which varied with the directness of the sea route. 
The railroad from Boston to Providence appeared as early as 1835, 


1 For an historical study of these roads in some detail, see U. B. Phillips, A History 
of Transportation in the Eastern Cotton Belt to 1860.—EHd. 
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because it cut off the long detour of the sea-way around Cape 
Cod. It was supplemented in 1837 by a road from Providence 
to Stonington, Connecticut, which landed passengers and 
goods at the entrance of the protected course of Long Island 
Sound and thus avoided the dangerous navigation around Point 
Judith at the southern extremity of Rhode Island. Otherwise 
this road, which ran along within two miles of the coast in order 
to avoid the hundred feet elevation line of the interior, did not 
greatly shorten the distance between Providence and Stoning- 
ton. The Sound route from Stonington to New York is safe 
and direct. Hence we find the railroad from New York to New 
Haven did not open till 1849, and that from New Haven to New 
London till 1852. Along the eastern shore of Massachusetts, 
also, where exceptional maritime conditions had produced a race 
of seamen, railroads developed somewhat slowly in competition 
with coastwise communication. The Eastern Railroad, con- 
solidated from several minor lines running directly northward 
near the coast, was opened between Boston and Portsmouth, 
New Hampshire, in November, 1840, and extended two years 
later to Portland, Maine. This road served the manufacturing 
area of eastern Massachusetts and competed with the longer 
sea route around Cape Ann; but its branch running from Beverly 
out to Gloucester and Rockport on the extremity of this pen- 
insula was not constructed till 1847. Plymouth waited for 
rail connection with Boston till 1846. 

South of New York Bay, more devious sea routes between 
the leading tidewater cities, due to the long projections of the 
New Jersey, Maryland, Virginia, and Carolina peninsulas, and 
incidentally the location of the national capital on the medial 
one of the series, early determined the construction of a chain 
of railroads across their base. ‘The deep-running estuaries of 
this stretch of coast necessitated the location of the railroad 
approximately along the “fall line” from New York south to 
Goldsboro, North Carolina; but there it left the one hundred 
foot elevation line and dropped down to Wilmington at the 
mouth of the Cape Fear River. 

Following this road in detail, we find that the earliest link in 
the chain reflected the active intercourse between New York 
and Philadelphia. It ran from Camden, on the Delaware River 
just opposite Philadelphia, 64 miles to South Amboy on Raritan 
Bay, was begun in 1830 and finished in 1834, four years before 


20 RAILROADS: CASES AND SELECTIONS 


the completion of the Delaware and Raritan Canal. In 1839 
a second railroad (31 miles) was opened between Bordentown 
and New Brunswick, the termini of the canal, parallel to the 
first road in its eastern half. A line opened between Jersey 
City and New Brunswick (34 miles) in 1838 completed the com- 
munication with the Hudson River and New York. 

From Philadelphia southward the railroad, following closely 
the line of one hundred feet elevation, was opened in 1837 through 
Wilmington, Delaware, to Baltimore; there it connected with 
the Washington branch of the Baltimore and Ohio which had 
already been in operation three years. From Washington the 
Potomac, owing to its southward course as far as Acquia Creek, 
long persisted as a link in the line of communication between 
the national capital and Richmond. A road was opened in 1837 
between Richmond and Fredericksburg on the Rappahannock 
near the bend of the Potomac, but not till 1872 was the line 
extended to Washington and the steamer trip from Acquia 
Creek dispensed with. A writer in 1873 deplores this as the 
sacrifice of ‘one of the most pleasurable features of the trip 
between Washington and Richmond.” 

From Richmond a short line (22 miles) was finished southward 
to Petersburg in 1838, to complete connection with an existing 
road (since 1833) which ran closely along the one hundred foot 
elevation line across the base of the deep peninsula of south- 
ern Virginia directly southward through Emporia to Weldon, 
North Carolina. Difficulty of communication down the rivers 
of North Carolina, the long detour around Albermarle Sound, 
Chesapeake Bay, and the James River had undoubtedly dic- 
tated this cut-off road. The continuation of the line southward 
through Goldsboro to Wilmington was not made till 1840, a 
fact which reflects the slow economic development of North 
Carolina at that time.! 

To the geographer the interesting fact in this long chain of 
railways from New York City to southern North Carolina is 
its close adherence to the line of one hundred foot elevation. 
This is the line marking cities, mills, and the head of navi- 
gation on the rivers or their estuaries, retreating farther and 
farther from the seaboard from the mouth of the Hudson 
southward. This western limit of the coastal plain presented 
few problems to railway building beyond the bridging of the 

1See H. D. Dozier, A History of the Atlantic Coast Line Railroad.—Ed. 
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wide drainage streams, which in early days were crossed by 
ferries from station to station. The smooth, even slope of the 
Piedmont upland and the broad trough of the Appalachian 
Valley also offered few obstacles. Hence as the development 
of the hill and interior valley country progressed, these natural 
longitudinal routes were traced by a line of rails from northern 
Georgia to the Potomac. The Piedmont road, now the Southern 
system, runs at an elevation between five hundred and one 
thousand feet from Manassas Junction, whence it connects with 
Washington, southwest through Culpeper, Orange, Charlottes- 
ville, Lynchburg, and Danville in Virginia; Greensboro, Salis- 
bury, and Charlotte, in North Carolina; Spartanburg, Green- 
ville, and Westminster, in South Carolina, to Atlanta, Georgia. 

Piedmont railways are a feature of every map. They mark 
the limit set by nature to economic construction of great routes 
of transportation along the flanking plain. Their elevation varies 
with the magnitude of the mountain system which they trace, 
and the surface features of the plateau base which they traverse. 
We see the piedmont railroad of the Atlantic slope reproduced 
in the piedmont line at the eastern foot of the Rockies, running 
from Calgary (8388 feet elevation), at the base of the mountain 
wall in western Alberta, southeast through western Montana, 
where along the sources of the Missouri River, the Yellowstone, 
and the Big Horn it rises at times to an elevation of five thousand 
feet; thence south along the Laramie Range to Cheyenne, and 
still at the same altitude along the eastern base of the Colorado 
Rockies through Denver and Pueblo to Las Vegas, whence it 
turns westward across the mountains by the old Santa Fé Trail 
to the valley of the Rio Grande, to follow this stream southward 
40 El Pasos si: . 

The period from 1830 to 1860 saw six railroads constructed 
across the Appalachians at various points between the Mohawk 
valley and northern Georgia, where the upland system dwindles 
away into low hills offering little obstruction to railway building. 
The roads followed with slight variations the lines of least resist- 
ance settled upon by the old trails of Indian, trapper, and west- 
ern pioneer, and the later routes of proposed canals which were 
constructed in whole or in part, or were abandoned altogether 
as impracticable. From New York to the southern boundary 
of Virginia the lower altitude and dissected character of the 
Appalachian system afforded the first routes for railways which 
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were economically possible; but from Virginia southward for a 
stretch of three hundred and fifty miles, the massive wall of the 
Great Smoky Mountains effectively discouraged the construc- 
tion of a railway over this barrier till 1882. 

The route which saw the only through canal system across 
the Appalachians saw naturally the first transmontane railroad. 
From the little seventeen-mile road from Albany to Schenectady 
as an embryo developed the different stages of westward rail- 
road advance along the line of the Erie Canal. Year by year 
the links in the chain were added,—Utica and Schenectady in 
1836, Syracuse and Utica in 1839, Auburn and Syracuse in 1838, 
Rochester and Auburn in 1841, Rochester, Lockport, and Niagara 
Falls in 1838. In 1848 a traveler could cross the state of New 
York by rail from Buffalo to Albany, but he was carried by 
sixteen different companies. In 1851 the Hudson River rail- 
road completed rail connection between the Atlantic seaboard 
and Lake Erie. 

To New York belongs the honor of having constructed also 
the second railroad across the mountains. The Erie road, taking 
advantage of the dip in the mountains south of the Catskills, 
started from Piermont on the lower Hudson, taking seven years 
to crawl over the Highlands to Port Jervis on the Delaware, 
whence it pushed rapidly westward along the valley of the Sus- 
quehanna and its western tributaries, and over the second water- 
shed to Dunkirk on Lake Erie, in 1851, nowhere reaching an 
elevation of eight hundred feet. Thus in this year New York 
had two lines from the harbor of the Hudson to the western lake. 

The Erie was followed closely by the Pennsylvania, and Balti- 
more and Ohio railroads, opened respectively in 1854 and 1853. 
The impracticability of a canal between the Potomac and the 
Ohio forced the development of the more southern road. It 
reached the old pioneer station of Cumberland, at the northern 
bend of the Potomac, as early as 1842; but from that point the . 
discouragement to construction over the rough surface of the 
Allegheny Plateau and the high altitude to which it had to 
ascend (2620 feet) retarded its completion to Wheeling and the 
Ohio till January of 1853. The Pennsylvania line extended 
westward from Harrisburg, which since 1838 had had rail con- 
nection with Philadelphia, followed the canal route up the Juni- 
ata River to Huntingdon and Holidaysburg, passed thence over 
the summit of the mountains to Johnstown and down the valley 
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of the Conemaugh River to the Allegheny, and down this stream 
to Pittsburgh. Difficulty of construction over the main crest 
of the mountains delayed the road for two years, so that through 
connection was not made till 1854. 

With the completion of these four roads across the mountains, 
the competition of rail and waterways began, but at first very 
slowly. In 1852 the through freight east on the Erie Canal 
was twenty-six times that’ carried by the Central and Erie lines, 
but in 1853 it was only fifteen times greater. In one year more 
the absolute decline of tonnage on the canal began to be alarm- 
ing, so much was being diverted to its rivals. In Pennsylvania 
the inadequacy of the canal system as a transit route over a moun- 
tainous country had long been apparent, and its early (1857) 
purchase by the railroad company eliminated the last vestige 
of competition it might have offered. 

In the mean time, the opportunity for a railroad around 
the southern extremity of the Appalachians along the route 
known to the early Cherokee traders was being exploited, and a 
chain of many links from Savannah and Charleston through 
Atlanta and Chattanooga, the two “gate” cities, to river navi- 
gation at Nashville was completed in 1854, while another line 
from Chattanooga through Stevenson, Alabama, to Memphis 
opened connection with the Mississippi in 1858. The lack of 
river communication along this east and west route, the im- 
practicability of Gallatin’s proposed canal, the adaptation of 
the face of the country to railway building, and the need of 
access from the southern states of the Mississippi basin to the 
Atlantic seaboard, all combined to push the construction of 
this southern line. 

Chattanooga had now a central position on a great route east 
and west, and in its rear lay the Appalachian Valley, affording 
a natural route of communication with the northeast. Hence 
we find that the next transmontane line, though starting in 
Virginia, had Chattanooga for its objective. From its seaboard 
terminus, Norfolk, at the entrance of Chesapeake Bay, it ran 
westward along the low watershed between the James and 
Roanoke rivers to Lynchburg, which it reached in 1854. Thence 
it passed through the Blue Ridge by the water-gap of the James, 
turned southward up the: Valley of Virginia by the path of the 
old Wilderness Road to Bristol on the upper Holston, in 1857, 
and down the valley of East Tennessee to Knoxville and Chat- 
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tanooga by 1858. Though so late in being constructed, its value 
as a link in the great through road between New Orleans and the 
eastern cities was soon appreciated. Subsequently it became a 
main trunk line from which one branch turned off eastward at Mor- 
ristown up the French Broad River to Paint Rock, on the western 
slope of the Great Smoky Mountains, in 1861, and there in 1882 
formed a junction with a line which came up from Salisbury 
on the eastern piedmont railroad and crossed this forbidding 
range by way of Swannanoa Gap and the upper valley of the 
French Broad. Another branch from the Tennessee valley 
railroad turned westward to Cumberland Gap, and there united 
in 1890 with another line passing down to central Kentucky; 
and a third quite recent one turned westward a little farther 
north at the elbow of the New River in western Virginia, passed 
down that stream for about thirty miles, and over the watershed 
to the Tug Fork of the Big Sandy by the old war-trail of the 
marauding Shawnees, and continued down that river to the 
Ohio and the railroads traversing its banks. ! 

In the mean time, however, before these branch roads from the 
Great Valley thoroughfare had multiplied the rail routes over 
the Appalachians, another road was planning to utilize the 
pioneer trail from the western sources of the James over the 
mountains to the Greenbrier branch of the Kanawha. As early 
as 1857 a road passing along the head streams of the Shenandoah 
and the James had reached the base of the main Allegheny range 
at Covington. The extension to navigation at Huntington on 
the Ohio was undertaken entirely by the state of Virginia, which 
still cherished its old dream of being a great transit region, a 
dream which the river paths of the Virginia mountains had 
awakened in the minds of Washington and Jefferson. The 
difficulty of construction down the New River cafion and the 
interruption of the Civil War retarded the construction of the 
work till 1873. 

Three out of the four earliest trans-Appalachian railroads, 
as we have seen, followed the routes of finished or unfinished 
canals; and even after reaching the interior basin of the country, 
the railroads continued to search out the domain of the water- 
way as if to challenge its competition. The geographical facts 


1 The lines referred to in this paragraph are those of the Southern Railway and 
Norfolk and Western. The railroad discussed in the following paragraph is the 
Chesapeake and Ohio.—Ed. 
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are these. The waterways, whether lake or canal, traced the line 
of least elevation and hence least resistance. The westward 
trend of the Great Lakes brought the terminus of the water 
route near to the natural concentrating channel of the Missis- 
sippi River, and the western canals united the Lakes with the 
Ohio. Both lakes and canals, Ohio and Mississippi, were dotted 
with the largest cities of the western country. Commerce had 
been started in its course along these waterways. The limita- 
tion of canal navigation, due to shallow draft vessels and the 
short open season in these northern latitudes, soon proved a 
serious stumbling-block as western resources were developed and 
commerce grew. ‘The lines of traffic which the canals had created 
the railroads fell heir to; the transmontane roads did not begin 
to come into their full heritage, however, till railways began 
to spread over the interior basin between the Ohio and the Lakes, 
and the produce of western farms could be loaded first into freight 
cars instead of canal-boats. Thus the strategy of transportation 
patronage lay in the question of reloading. When railroads by 
their wide expansion had gained this point, by their rapidity and 
reliability they surpassed their rival. Hence we find the western 
trunk lines seeking the path of the waterways. 

Just as Ohio was the first western state to follow the ex- 
ample of New York in canal building, so now she was the first to 
imitate her in the construction of railroads. Here again geo- 
graphical location on the constricted area between free navigation 
on the Ohio and the Great Lakes was a potent factor in trans- 
portation development. It made a short passway for the steel 
arteries of commerce as before for water channels. The Mad 
River railroad, begun in 1832, was opened in 1848 between San- 
dusky on Lake Erie and Dayton, a city which already had canal 
communication with the Lake through Toledo. This road in 
connection with a previously (1846) completed line, the Little 
Miami between Springfield and Cincinnati, which was also in 
canal communication with Toledo, formed the first through line 
from the Ohio to Lake Erie. A second line in operation in 1851 
connected Columbus with Cleveland, and a third opened com- 
munication between Cleveland and Pittsburgh in 1852. 

Thus Ohio had three railroads across the state from north to 
south when the New York trans-Appalachian lines began to 
push westward along the southern rim of Lake Erie, from Buffalo 
to Erie, Pennsylvania, in February, 1852, from Erie to Cleve- 
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land later in the same year, and from Cleveland to Toledo in 
January, 1853. This was the last link in the line between New 
York and Chicago, because the approximation of the heads of 
Lakes Erie and Michigan had some years before suggested the 
plan of a railway short cut across the base of the Michigan 
peninsula. This line, first projected to run from Monroe just 
north of Toledo over to New Buffalo (a suggestive name) on 
Lake Michigan opposite Chicago, was pushed half of the dis- 
tance to Hillsdale in 18438; but when reorganized under a new 
company was diverted to Chicago and the road from lake to 
lake opened in .1852 with the eastern terminus at Toledo. 

No sooner had the New York roads connection with the lines 
of the Lakes and the Ohio basin than an enormous increase of 
their commerce ensued. To this the state of Ohio contributed a 
large measure. In spite of slack water navigation on its canals, 
traffic had previously followed its drainage streams, owing 
chiefly to the different areas of production in the state. About 
two thirds of the wheat had sought an outlet by the Lakes and 
the Erie Canal; corn, which was grown largely in the southern 
part of the state, and all other provisions went out by the Ohio 
River to New Orleans, whence they were transported to the At- 
lantic seaboard. Of the exports of beef from Cincinnati in 1851, 
the year prior to the through railway communication with the 
East, 97 per cent went down the river and only 2 per cent 
northward to the Lake. Of the Indian corn, the river traffic got 
96 per cent and the Lake 3 per cent; of the flour, the former got 
97 per cent and the latter 1 per cent. Lard, pork, and bacon 
sought these outlets in about the same proportion. A small 
quantity of all these articles supplied the demand in the grow- 
ing city of Pittsburgh. The heavy movement of provisions to 
the South was due in part to the fact that animals could not be 
slaughtered till cold weather had set in, when navigation on the 
canals was closed. Hence the provision trade was readily diverted 
to the railroads, and with the growing demand in the eastern 
markets attending increase of population and of industrial develop- 
ment, it soon came to constitute an important part of the through 
traffic. 

When the Pennsylvania road completed its connection with 
Pittsburgh, its rail communication with Cleveland was already 
established. The next year after the Baltimore and Ohio came 
into Wheeling saw a line opened from Bellaire in Ohio, nearly 
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opposite Wheeling, westward to Columbus; and another road, 
branching off northwestward from this at Newark, established 
communication with Sandusky and the Shore line in 1856. Thus 
the region of the Ohio and the Lakes was rapidly drawn into the 
sphere of influence of the four eastern roads. 

But beyond lay the Mississippi, and already the traffic of 
this great waterway was being tapped by the Chicago and Rock 
Island railroad, which was completed in 1854. Prior to this time 
the canals from Lake Michigan had had little influence in di- 
recting the Mississippi trade eastward to the Lake route. All 
the produce along its western tributaries and most of that from 
its eastern bank went down the river to New Orleans. The 
current of the Illinois River carried southward most of the prod- 
ucts of central Illinois, and only those from the northern part 
of the state sought the Lake outlet. But from this time the 
stream of traffic was deflected at right angles toward the eastern 
markets. Between 1855 and 1856 Chicago became the center 
of roads radiating to the Mississippi,—to Galena, Alton, Burling- 
ton, Quincy, and the mouth of the Ohio. In 1858 the Milwaukee 
and La Crosse road struck the Mississippi higher up. The next 
step was to the Missouri, from Hannibal to St. Joseph through 
northern Missouri, in 1859, and an extension of the Galena line 
through Iowa to Council Bluffs in 1866. 

The intense localization of our industrial and urban develop- 
ment in the northeastern part of the United States, the con- 
centration here of our great commercial ports, and the distribu- 
tion of our chief foreign markets across the Atlantic yet farther 
east in Europe, were the main factors in determining the early 
east-and-west direction of our principal railroads. When the 
Mississippi valley was finally opened to the eastern lines, rail- 
road building progressed rapidly, finding in its gentle slopes 
and low watersheds slight obstacles to construction. The bridg- 
ing of its wide streams was one of the most serious problems. We 
notice to-day certain large features of railroad distribution in 
the United States. The most striking of these is the coincidence 
of the area of intensest urban development with that of the 
greatest railroad development. Here the network of steel rails 
is thickest. It tells the story of incoming raw materials and of 
outgoing finished commodities, of many mouths to feed, bodies 
to clothe, houses to build, and of many factories to be supplied 
with fuel. We notice particularly how all the great lines from 
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the Northwest have to turn the corner sharply at Chicago, owing 
to the deep indenting inlet of Lake Michigan, and thus produce 
a congestion of railroads which has been the making of that city. 
We next observe a thinning of this steel network in the agricul- 
tural South and the arid West; the occurrence of certain “vacant 
spots” where the mesh becomes still wider, spots already familiar 
as areas of sparse population, in the swamp region of southern 
Florida, in the lumber region of northern Maine and Minnesota, 
in the barren Ozark Mountains of Missouri and Arkansas, and in 
the rough upland of the Cumberland Plateau in West Virginia, 
Kentucky, and Tennessee. The few railroads which enter the 
latter region, with only one exception, strike across the axis of 
the Appalachians, indicating their primary character as transit 
lines. The w¢stern base of this mountain system, owing to the 
irregular limit of the Allegheny and Cumberland plateaus, has 
developed no well-defined piedmont railroad such as outlines the 
eastern foot of the Appalachians. 

We notice lastly beyond the eastern margin of the arid belt a 
marked predominance of east-and-west roads and a sudden de- 
crease, almost a cessation of railroads running north and south. 
West of this limit we find only three such roads,—the Cordilleran 
piedmont already mentioned; a second line running south from 
Helena and Butte, Montana, diagonally across the axis of the 
Rocky Mountains and down the head stream of Snake River to 
Fort Hall, whence along the western base of the Port Neuf and 
Wahsatch ranges to southwestern Utah it forms the piedmont 
road of this rim of the Great Basin; finally the Pacific Valley line 
running from Puget Sound along the old trails from the Nisqually 
to the Columbia and from the Willamette to San Francisco Bay, 
and on up the San Joaquin valley to Mojave in southern California. 

Across the belt of the Great Plains many lines strike out 
boldly for the Rocky Mountains, following sometimes the banks 
of the parallel drainage streams, more often seeking the solid 
ground of the watersheds between. Only six, [now seven]! pass 


1 These seven (from North to South) are the Great Northern; the Northern Pacific; 
the Chicago, Milwaukee and St. Paul; the Union Pacific (together with three lines 
from the Salt Lake basin, the Oregon Short Line to the Columbia River Basin, the 
original Central Pacific line of the Southern Pacific system, and the Los Angeles 
and Salt Lake); the Denver and Rio Grande-Western Pacific system; the Atchison, 
Topeka and Santa Fé; and the Southern Pacific, which joins up with the Texas and 
Pacific and Rock Island via El Paso. There are also three Canadian transcon- 
tinental lines: the original Canadian Pacific, and the Canadian Northern, and the 
Grand Trunk Pacific lines of the Canadian government system.—Ed. 
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the mountain barrier and reach the Pacific; but in view of the 
youth of the country, its arid and mountainous character, and 
the sparsity of its population, this number speaks eloquently 
for the power of attraction of two opposite coasts. Its situation 
between two oceans makes of the United States a great transit 
land; hence the amazing development of the transcontinental 
lines. The alternative of this overland transportation from New 
York to San Francisco, a distance of three thousand miles, is a 
voyage over four times as long around the Horn. The wide 
separation of the Baltic and Pacific coasts of Russia, with the 
choice of a long voyage through arctic or through tropical seas, 
has forced upon the Muscovite the construction of the great 
Siberian railroad. <A similar situation in Canada called forth 
its overland road. All these great lines had a political as well 
as a commercial motive; the political was immediate, however, 
and the commercial was largely a matter of faith in the future. 
The Russian and Canadian lines were purely government under- 
takings; but in the United States political urgency dictated a gi- 
gantic system of land grants and subsidies to the transcontinental 
roads, which, owing to the character of the country which they 
traversed, were most expensive in construction and along certain 
stretches could probably never count upon the support of local traffic. 

These overland railroads, for a great part of their way, keep 
to the old California, Oregon, Santa Fé and Gila River trails. 
The more northern ones follow for shorter distances the footsteps 
of Lewis and Clark and other early explorers. But the engineer 
straightens the routes which nature made and avoids detours 
which were the trader’s only paths. The zonal distribution of 
these transcontinental roads is interesting. We find two [now 
three] northern lines starting from the western extremity of 
Lake Superior and contained for all their distance between the 
forty-sixth and forty-eighth parallels. In the stretch from the 
Red River of the North to Puget Sound eight cross-lines connect 
them with the Canadian railways of the Northwest Territories 
and British Columbia, arteries through which so much rich 
American blood has been poured into the infant giant of the Far 
North. ‘The main lines are dotted every few hundred miles 
with a railroad plexus,—Duluth, Fargo, Moorhead, Helena, 
Spokane, Tacoma, and Seattle, all of them falling near the 
forty-seventh parallel, and marking the directness of the con- 
nection between the eastern and western termini. 
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- The same phenomenon is observed in the other overland 
routes. The next one to the south takes its course almost along 
the forty-second parallel from Chicago through Council Bluffs, 
Omaha, Cheyenne, and Ogden to the northern end of Great 
Salt Lake; thence it deviates from its adopted path, sending 
one branch off along the old Oregon Trail to the Columbia and 
Portland, another southwest by the California Trail to San 
Francisco Bay. These two Pacific branches from the Salt Lake 
oasis promise in the near future (1904) to be augmented by a 
third, which will follow approximately the old Spanish Trail 
southwest across the Mojave Desert and Cajon Pass to Los 
Angeles. Thus Salt Lake City will become preéminently the 
railroad center of the Great Basin. Already it is entered from 
the east by the fourth trans-Rocky railroad, which, adhering 
closely to the thirty-ninth parallel, moves straight across the 
country from St. Louis through Kansas City, Pueblo, and Gunni- 
son to the Green River just below the outlet of Desolation Cafion, 
and thence turns sharply northward to join the Wahsatch pied- 
mont road at Utah Lake [extended to San Francisco by the 
Western Pacific]. 

The destiny of the Salt Lake oasis as a concentrating point is 
assured, because for a stretch of almost two hundred miles 
across northwestern Arizona the impassable cafion of the Colo- 
rado River acts as a barrier to deflect overland railroads either 
northward towards Salt Lake or southward below the outlet of 
this mighty trench. Hence we find the next overland route 
leading directly west along the thirty-fifth parallel from Albu- 
querque, New Mexico, to Mojave, California, where it unites 
with the Pacific Valley line. This Santa Fé system is the only 
road across the great western highlands which has to make a 
distinct bend, either north to Pueblo or south to El Paso, to 
establish its eastern connections. The desolate expanse of the 
Llano Estacado of northwestern Texas, flanked on the west 
by the barren mesa-dotted highlands of eastern New Mexico 
and on the east by the undeveloped area of the Indian Territory, 
has not proved an inviting field for railroad enterprise. 

Farther south, the Gila River depression, the gap in the moun- 
tain wall at El Paso, the grass highlands of central Texas, and 
direct connection with the earlier roads eastward from the Mis- 
sissippi valley around the southern end of the Appalachians, 
have determined the line of the remaining transcontinental 
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route. This also adheres pretty closely to one parallel, the 
thirty-third, near which it leaves the Mississippi River and 
passes through Dallas and Fort Worth in Texas; but then it 
drops southward one degree for the mountain gap at El Paso 
and the easy route over the Sierra Madre Plateau, followed by 
Cooke’s wagon-trains in 1846. It strikes the thirty-third paral- 
lel again on the Gila River, and this line it keeps to southern 
California, where mountains deflect it north to Los Angeles and 
bar it from San Diego, its natural Pacific terminus. 1 

The striking facts in these overland railroads are their distri- 
bution in northern, central, and southern pairs; the directness 
of the lines of connection from east to west; the development 
of an interior concentrating point in the Salt Lake oasis and of 
two marginal ones on the Pacific. One of these is located near 
the Canada boundary about Puget Sound, which receives three 
of the American transcontinental roads and is in close com- 
munication with the Canadian Pacific where it issues from the 
mountains at the mouth of Fraser River; and the other is near 
the Mexican frontier at Los Angeles, which to its two overland 
railroads will in the immediate future add a third coming down 
from central Utah. This last Pacific entrepét is as yet only in 
its infancy, but the acquisition of its new link with the East 
and the improvement of the harbor of San Pedro Bay will do 
much to stimulate its development. To San Francisco remains 
always the advantage of its central location and its direct line 
of communication with the northern Atlantic seaboard. 

The Pacific coast is remarkable for the fairly even distribution 
of its active ports along all its great length,—Seattle and Tacoma 
at about 47° 30’ N. L., Portland at 45° 30’, San Francisco at 37° 
45’, and San Pedro, the harbor of Los Angeles, at 33° ABS. Tn 
this it presents a.striking contrast to the Atlantic coast, which 
has all of its important seaboard points crowded together between 
Boston (42° 20’ N. L.) and Norfolk (36° 50’ N. L.), a stretch of 
five and a half degrees of latitude as opposed to nearly fourteen 
degrees between extreme ports on the Pacific. The explanation 
of this phenomenon is to be sought in the various geographic in- 
fluences already discussed, which have determined economic 
development and railroad distribution in the whole northeastern 
section of the United States. Until the last few years the active 


1 The San Diego and Arizona, completed for through traffic in 1919, now brings 
the Southern Pacific to this ‘‘natural terminus.’”’—Ed. 
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Atlantic ports were contained within even narrower limits; 
the inclusion of Norfolk represents a recent expansion from 
Baltimore southward, concomitant with growing commercial 
activity in the southern states. But the great seaport develop- 
ment which the future holds for the eastern half of our country 
is to occur along the Gulf coast, whither the interior railroads 
are already turning to seek an outlet. ... 
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CHAPTER III 


THE PACIFIC RAILROADS AND THE DISAPPEARANCE 
OF THE FRONTIER IN AMERICA? 


Within recent years it has become a commonplace in American 
history that the influence of the frontier is the one constant to 
be reckoned with in accounting for the development of American 
life during its first century of independent existence. The fron- 
tier has been defined so as to describe the line dividing a western 
area, chiefly unoccupied by whites, and an eastern region given 
over to an increasing agriculture. In the face of an advancing 
population it has retreated rapidly from the fall line to the semi- 
arid plains, where it finally disappeared in the decade of the eight- 
ies. Its influence did much in directing American ‘life during 
its period, and since its passing new national problems and ideals 
have marked a change in both people and government of the 
United States. 

The passing of the frontier is the phenomenon of the eighties, 
now generally accepted, yet like most matters of recent history 
not really demonstrated. Its best historian remarked, in 1893, 
that “now, four centuries after the discovery of America, at the 
end of a hundred years of life under the Constitution, the frontier 
has gone, and with its going has closed the first period of Ameri- 
can history.”? Its passing is not, however, undemonstrated 
because of its difficulty, since the facts of the years from 1880 
to 1885 throw themselves naturally into groupings whose logical 
key is this idea of the completion of the first period of national 
growth. 

There have been two frontiers in the United States that have 
controlled periods of national thought by their duration. In 
the forties and early fifties a broad, sparsely settled frontier lay 
between the old East and the Missouri and Mississippi settle- 
ments. Wagon roads and canals connected the distant borders, 


1 From Frederic L. Paxson, Annual Report of the American Historical Association, 
1907, vol. I, pp. 105-118. Reproduced by permission. 

2¥F. J. Turner, ‘‘ The Significance of the Frontier in American History,” in Annual 
Report of the American Historical Association, 1893, p. 227. 


33 


34 RAILROADS: CASES AND SELECTIONS 


but the resulting unity was so slight that the completion of the 
trunk-line railroads in the fifties worked a revolution in economic 
and intellectual conditions. Just how far the northern spirit 
that maintained the Union is the result of these developments 
in transportation no one has measured. 

The crossing of this old eastern frontier left but one difficult 
area in the United States. From the western boundary of Mis- 
souri, Arkansas, and Iowa to the Pacific States stretched the 
great American desert with its deficiencies in rainfall and its 
scanty native population. So long as this area remained intact 
the frontier continued to exert its dominant influence, but when 
it succumbed to the pressure of economic advance the frontier 
was gone forever. The years from 1869 to 1884 cover the final 
period in the life of the last frontier. The beginning of the end 
comes with the completion of the Union and Central Pacific 
railways in 1869; the period closes with the opening of the other 
Pacific railways in 1882-1884. 

The great American desert became a reality in frontier life 
as early as 1819. Until this time the edge of the frontier had 
* been east of the Mississippi River, and its people had depended 
on the East. But the settlement of Missouri brought population 
to the bend of the Missouri River by 1819, and within the in- 
fluence of an overland trade that beckoned from the Spanish 
towns at Santa Fe. This Santa Fe trade was an important ele- 
ment in frontier prosperity from the erection of Fort Leaven- 
worth in 1827 until the Mexican War. In these years the route 
across the plains and along the Arkansas and Purgatory rivers 
was worn deeper and deeper. In the middle of the forties the 
call of the Northwest drew another trail from Fort Leavenworth 
along the Platte, by South Pass, and down the Snake River into 
Oregon, while the diggings on the Sacramento tempted the Forty- 
niners across the Nevada desert and along the Humboldt into 
California. When the Mexican war was over Congress was 
facing a territorial problem on the Pacific coast that was made 
more difficult by the existence of the great frontier which divided 
the centers of American life. Yet already the overland trails, 
inadequate as they were, had revealed the possibility and early 
necessity of railroad routes extending from ocean to ocean. 

When the agitation for a Pacific Railway commenced there 
were these two beaten tracks connecting the Missouri River and 
the Pacific. ‘Trappers and explorers had pointed out the possi- 
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bility of other routes, but the pressure of population along the 
easiest channels of communication had developed the prominence 
of the Missouri bend, between Independence and Council Bluffs, 
as the chief eastern point of departure. Hence the two trails from 
Fort Leavenworth by the Platte and Arkansas carried most of 
the Pacific traffic that journeyed overland. By 1850 the syste- 
matic lobbying of Asa Whitney and his allies had educated the 
public to an acceptance of the railway idea, but the emergence 
of slavery sectionalism had made a choice among particular 
routes impossible. Until after 1853 the only progress made was 
the survey of five available routes ordered by the army appropri- 
ation bill of that year, and until after the elimination of southern 
influence, in 1861, no further step was taken. In all these years, 
while the old eastern transportation frontier was in process of 
demolition, the rivalry of New Orleans, Vicksburg, Memphis, 
Cairo, St. Louis, and Chicago, and their hinterlands kept 
the western frontier unbroken. 

In the history of the frontier the Union Pacific Railway marks 
the beginning of the end. Chartered in 1862, reendowed in 
1864, started on its race for lands and subsidies in 1866, it finally 
completed a through track across the continent in 1869. The 
celebration of completion at Promontory Point on May 10, 1869, 
was not unnoticed even in its own day as a national act. The 
public was generally conscious that a great event had taken 
place; cities devoted themselves to open demonstration; Bret 
Harte broke into song under its influence. But in reality the 
frontier was not destroyed. From a narrow strip across the 
plains Indians had been pushed to one side and another and a 
single track had crossed the mountains, but north and south 
great areas remained untouched, for the demolition of the fron- 
tier had only just begun. 

The effort that finally destroyed the continental frontier 
differed from all earlier movements in the same direction in that 
it was self-conscious, deliberate, and national. ‘The frontier 
reached by the Pacific Railroad, surveyed into rectangles, guarded 
by the United States Army, and recruited by the daily immi- 
grant ship, moves forward at a swifter pace and in a different 
way than the frontier reached by the birch canoe or the pack 


1fhe genesis of the Pacific railway idea is traced in J. P. Davis, The Union 
Pacific Railway, pp. 1-110, and in E. V. Smalley, History of the Northern Pacific 
Railroad, pp. 1-112. 
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horse.” 1 The idea of communication as a proper public charge 
was slow in growth. Over the Cumberland road had been fought 
a great constitutional battle in the twenties. Subsequent national 
aid had been granted for improvement schemes through the sev- 
eral States involved. But in the Pacific railways Congress now 
dealt directly and immediately with the object before it.? The 
financial settlement with the Pacific railways is so recent that 
the land grants are still in politics, but in 1862 ten sections of 
land and a loan of $16,000 in United States bonds per mile of 
track did not tempt capital into the forlorn scheme. Construc- 
tion could not be financed until the act of 1864 had doubled the 
ten sections into twenty and allowed the railway company to 
insert its own first mortgage, to the amount of the government 
subsidy, ahead of the federal bonds as a lien upon the property. 
With even this, responsible builders required so large a margin 
of profit that the construction of the road became a matter of 
noisome public scandal.* And in our own day a changed financial 
condition has made it difficult to understand the reasonableness 
of the original terms. 

While the Union Pacific was under construction Congress 
provided the legal equipment for the annihilation of the entire 
frontier. The charter acts of the Northern Pacific, the Atlantic 
and Pacific, the Texas Pacific, and the Southern Pacific at once 
opened the way for some five new continental lines and closed 
the period of direct federal aid to railway construction. The 
Northern Pacific received its charter on the same day that the 
Union Pacific received its double subsidy in 1864. It was au- 
thorized to join the waters of Lake Superior and Puget Sound, 
and to receive for its services 20 sections of public land in 
the States through which it ran and 40 in the Territories. 
No bonds were granted it, the Union Pacific experiment remain- 
ing the first and the last in this direction. 

In the summer of 1866 a third continental route was pro- 

1F, J. Turner, in American Historical Association Report, 1893, p. 206. 

* J. B. Sanborn, Congressional Grants of Land in Aid of Railways, in University 
of Wisconsin Bulletins, No. 30, is a comprehensive study of these grants. The 
Illinois Central grant of 1850, which started the policy of land grants for railways, 


is thoroughly treated by W. K. Ackerman, Historical Sketch of the Illinois Central 
Railroad, Chicago, 1890. 

° The Contract and Finance Company, which operated for the Central Pacific, 
escaped public notice, but the Crédit Mobilier of the Union Pacific played a large 
part in the campaign of 1872. (J. B. Crawford, Crédit Mobilier of America; 
R. Hazard, Crédit Mobilier of America, Providence, 1881; J. F. Rhodes, History 
of the United States, VII, pp. 1-18.) 
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vided for in the South along the line of the thirty-fifth parallel 
survey. The Atlantic and Pacific was to build from Springfield, 
Mo., by way of Albuquerque, N. Mex., to the Pacific, and to 
connect near the eastern line of California with the Southern 
Pacific of California. Its subsidy of public lands was like that 
of the Northern Pacific. 

The Texas Pacific was chartered March 3, 1871, as the last 
of the land-grant railroads. It was to build from the eastern 
border of Texas to San Diego, Cal., and was promised the usual 
grant of 20 or 40 sections. But since there were no public 
lands of the United States in Texas its eastern divisions received 
no aid from this source, while its more vigorous rival, the Southern 
Pacific, prevented its line from passing beyond El Paso. As 
usual, the Southern Pacific of California had been authorized 
to meet the new road near the Colorado River and had re- 
ceived a 20-section grant. It did better than its federal charter 
anticipated and organized subsidiary corporations in Arizona 
and New Mexico, which built rapidly and met the Texas Pacific 
at the Rio Grande. 

To these deliberate acts in aid of the Pacific railways others 
in the form of local grants were made between 1862 and 1871, 
so that by the latter date all of the grants had been made, and all 
that the companies could ask for the future was lenient treatment. 
For the first time the Federal Government had taken an active 
initiative in providing for the destruction of a frontier. It re- 
solved in 1871 to treat no longer with Indian tribes as indepen- 
dent nations, and used the Regular Army so vigorously that by 
1880 ‘the majority of the wasteful and hostile occupants of 
millions of acres of valuable agricultural, pasture, and mineral 
lands [had] been forced upon reservations under the supervision 
of the Government . .. and the vast section over which the 
wild and irresponsible tribes once wandered [were] redeemed 
from idle waste to become a home for millions of progressive 
people.” ! ‘ 

The new Pacific railroads began to build just as the Union 
Pacific was completed and opened to traffic. In competition 
with more promising enterprises in the East, they were slow in 
arousing popular interest. There was little belief in a conti- 
nental business large enough to maintain four systems, and a 


1G, W. Julian, ‘‘Our Land-Grant Railways in Congress,” in International Re- 
view, XIV, pp. 198-212. 
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general confidence in the desert character of the semiarid plains. 
Their first period of construction ended abruptly in 1873, when 
panic brought most transportation projects to an inglorious end 
and forbade revival for at least five years. 

Jay Cooke, whose Philadelphia house had done much to establish 
- public credit during the war and had created a market of small 
buyers for investment securities on the strength of United States 
bonds, popularized the Northern Pacific in 1869 and 1870. Within 
two years he is said to have raised thirty millions for the construc- 
tion of the road, making its building a financial possibility. And 
although he may have distorted the isotherm several degrees in 
order to picture his farming lands as semitropical in their luxuri- 
ance,! he established Duluth and Tacoma, gave St. Paul her 
opportunity, and had run the main line of track through Fargo, 
on the Red, to Bismarck, on the Missouri, more than 350 miles 
from Lake Superior, when his failure, in 1873, brought expansion 
to an end. 

For the Northwest the construction of the Northern Pacific 
was of fundamental importance. The railway frontier of 1869 
left Minnesota, Dakota, and much of Wisconsin beyond its 
reach. The potential grain fields of the Red River region were 
virgin forest, and on the main line of the new road, for 2,000 
miles, no trace of settled habitation existed. From the summer 
of 1870 activity around the head of Lake Superior dates. The 
Lake Superior and Mississippi Railway was started to connect 
St. Paul and the lake at a point at which “a few papers signed 
in Philadelphia have made a great northwestern port and market 
possible—nay inevitable.” 

At Thompson’s Junction on this road the Northern Pacific 
made a connection, securing its entrance into Duluth by buying 
a half interest in the tracks it used and building its own line west 
across the Mississippi River at Brainerd. The statute of 1864 
made Lake Superior the eastern terminus, but the logic of trade 
brought to St. Paul in later years the terminus in fact. 

The panic of 1873 caught the Northern Pacific at Bismarck, 
with nearly 300 unprofitable miles of track extending in advance 
of the railroad frontier. The Atlantic and Pacific and Texas and 
Pacific were less seriously overbuilt, but not less effectively 


1 Such a charge was made by Gen. W. B. Hazen, writing from Fort Buford, at the 
junction of the Missouri and Yellowstone, ¢in the North American Review (CXX, 


p. 21), under the title ‘‘The great middle region of the United States and its 
limited space of arable land,’’ 
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checked. The former, starting from Springfield, had constructed 
across southwestern Missouri to Vinita, in Indian Territory, 
where it arrived in the fall of 1871. It had meanwhile consoli- 
dated with the old Southwest Branch, of Missouri (recently 
renamed the South Pacific), so that from Springfield it could 
now get into St. Louis over its own tracks for most of the way. 
It had also, 1872, leased for a long term the Pacific of Missouri, 
with its dependencies. But the panic forced it into default, the 
lease was canceled, and the Atlantic and Pacific itself emerged 
from the receiver’s hand as the St. Louis and San Francisco. 
Vinita was and remained its terminus for several years, and the 
completion of the road as a part of the Pacific system was in a 
different direction and under a still different control. 

The Texas Pacific represented Texas corporations already 
existing when it received its land grant in 1871. It shortly con- 
solidated local lines in northeast Texas, changed its name to 
Texas and Pacific, and began construction from Texarkana 
and Shreveport to Dallas and Fort Worth, on its road to El 
Paso. At the former points it caught its eastern termini, as did 
the Atlantic and Pacific at Springfield, Mo. The St. Louis, Iron 
Mountain and Southern ran from Texarkana to St. Louis, while 
from Shreveport, down the Red River to New Orleans, the New 
Orleans Pacific finally undertook the construction of the lines. 
This borderland of Texas, Missouri, and Arkansas thus became 
a center of railway development; in the grazing country behind 
it the meat-packing industries shortly found their sources of 
supply, and in our own day the State of Oklahoma is its con- 
crete memorial. 

The failure of Jay Cooke & Co. in the autumn of 1873 started 
the general financial panic of that year and deferred for several 
years the extinction of the frontier. It would have been remark- 
able had the waste and speculation of the civil war period and 
its enthusiasm for economic development escaped the retribu- 
tion that economic law brings upon inflation. The Granger 
activities of the years immediately following the panic fore- 
shadowed a period when the frontier demand for railways at 
any cost should give way to an agricultural insistence upon regu- 
lation of railways as the primary need. But as yet the frontier 
remained substantially intact, and until its railway system 
should be completed the Granger demand could not be trans- 
lated into federal activity. For nearly six years after 1873 the 
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Pacific railways, like the other industrial establishments of the 
United States, remained nearly stationary. 
In 1879 the United States emerged from the confusion of the 
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crisis of 1873. Resumption marked the readjustment of national 
currency, reconstruction was over, and the railways entered 
upon the last five years of the culminating period in the history 
of the frontier. When the five years had ended five new conti- 
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nental routes were available for transportation and the frontier 
had departed from the United States. 

Although it had no continental franchise of its own, the South- 
ern Pacific led in the completion of these new routes and acquired 
an interest in three eastern termini as a result. The Northern 
Pacific in the same years completed its own main line, while 
the Burlington-Rio Grande combination introduced at once a 
rival to the Union Pacific and an additional continental route. 

The Texas and Pacific had only started its progress across 
Texas when checked by the panic in the vicinity of Dallas. When 
it revived it consolidated with the New Orleans Pacific to get 
its entry into New Orleans, and then proceeded to push its track 
across the State, aided by a state land grant from Texas, toward 
Sierra Blanca and El Paso. Beyond Texas it. never built. Cor- 
porations of New Mexico, Arizona, and California, all bearing 
the same name of Southern Pacific, .constructed the line across 
the Colorado River and along the Gila through the lands acquired 
by the Gadsden purchase in 1853.1 Trains were running over 
its tracks to St. Louis by January, 1882, and to New Orleans 
in the following October. In the course of this Southern Pacific 
construction connection had been made with the Atchison, 
Topeka and Santa Fe at Deming, N. Mex., in March, 1881. 
But lack of harmony between the roads thus meeting seems to 
have minimized the importance of the through route thus formed. 

The owners of the Southern Pacific opened an additional 
line through southern Texas in the beginning of 1883.2? The 
Galveston, Harrisburg and San Antonio, of Texas, was the earli- 
est road chartered in the State. Around this as a nucleus other 
lines were assembled, and double construction was begun from 
San Antonio west, and from El Paso, or more accurately Sierra 
Blanca, east. Between El Paso and Sierra Blanca, a distance 
of about 90 miles, this new line and the Texas Pacific used the 
same track. In later years the Texas Pacific was drawn away 
from the Southern Pacific by its St. Louis, Iron Mountain and 


1 The Southern Pacific seized the Fort Yuma crossing of the Colorado River in 
spite of federal and Texas and Pacific protests. . . . It later induced the Texas and 
Pacific to transfer to it the land grants west of El Paso pertaining to the latter 
road, and insisted before Congress upon its right to receive the lands although the 
grants were voidable, if not void, because of the failure of the Texas and Pacific 
to build within the time limit prescribed. . . . Congressional committees re- 
ported adversely to this claim of the Southern Pacific. . . . On February 25, 1885, 
Congress declared the whole Texas Pacific land grant forfeited. . . . 

2 Through trains to New Orleans were running by February 1, 
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Southern connection at Texarkana into the Missouri Pacific 
System, and the combination route through San Antonio and 
Houston became the main line of the Southern Pacific. 

A third connection of the Southern Pacific across Texas was 
operated before the end of 1883, over its Mojave extension in 
California and the Atlantic and Pacific from the Needles to 
Albuquerque. The old Atlantic and Pacific, chartered with 
land grant in 1866, had built to Vinita by 1871, and had stopped 
there. It had defaulted after the panic, gone into receivership, 
and emerged as the St. Louis and San Francisco. But even after 
its emergence it refrained from construction much beyond its 
Vinita terminus. Meanwhile the Atchison, Topeka and Santa 
Fe had reached Albuquerque, N. Mex. This road, building up 
the Arkansas through Kansas, possessed a land grant as far as 
the Colorado state line. Entering Colorado, it had passed by 
Las Animas and thrown a branch along the old Santa Fe trail 
to Santa Fe and Albuquerque. At this last point it came to an 
agreement with the St. Louis and San Francisco by which the two 
roads should build jointly from Albuquerque, under the Atlantic 
and Pacific franchise, into California, and rapid construction 
had commenced in the period of revival. The Southern Pacific 
of California had not, however, relished a rival in its State, 
while the Atlantic and Pacific charter privilege extended to the 
Pacific. Long before the new road, advancing from Albuquerque, 
reached its Colorado crossing at the Needles a Mojave branch 
of the Southern Pacific was waiting at that point, ready by its 
presence to force the invading road to make terms with it for 
admittance. And thus upon the completion of the Colorado 
and Rio Grande bridges the Southern Pacific obtained its third 
entry into the East. Pullman cars were running into St. Louis 
on October 21, 1883. 

The names of Billings and Villard are most closely connected 
with the renascence of the Northern Pacific. This line, with its 
generous land grant, had stopped before the panic at the Mis- 
sourl River. In Oregon it had built a few miles into its new 
terminal city, Tacoma. The illumination of crisis times had 
served to discredit the route which Jay Cooke had so effectively 
boomed in earlier days. The existence of various land-grant 
railways in Washington and Oregon made its revival difficult 
to finance, since its various rivals could offer competition by both 
river and rail along the Columbia Valley below Walla Walla. 
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Under the presidency of Frederick Billings construction revived 
about 1879, from Mandan, opposite Bismarck, on the Missouri, 
and from Wallula, at the junction of the Columbia and Snake. 
From these points lines were pushed over the Pend d’Oreille 
and Missouri divisions towards the Continental Divide. Below 
Wallula the Columbia Valley traffic was shared by agreement 
with the Oregon Railway and Navigation Company, which, 
under the presidency of Henry Villard; owned the steamship 
and railway lines of Oregon. As the time for opening the through 
route approached the question of Columbia River competition 
increased in serious aspect. Villard solved the problem through 
the agency of his famous blind pool, which still stands remarkable 
in railway finance. With the proceeds of the pool he organized 
the Oregon and Transcontinental as a holding company, and 
purchased a controlling interest in each of the rival roads. With 
harmony of plan thus insured, he assumed the presidency of 
the Northern Pacific in 1881, in time to complete and celebrate 
the opening of its main line in 1883. He tried to give to this 
event a national aspect, but there were now four other through 
lines in operation, and a keen observer remarked that the “mere 
achievement of laying a continuous rail across the continent 
has long since been taken out of the realm of marvels, and the 
country can never feel again the thrill which the joining of the 
Central and Union Pacific lines gave it.” 

The land-grant railways completed these eastern connections 
across the frontier in the period of culmination. Private capital 
added another in the new route through Denver to Ogden, con- 
trolled by the Chicago, Burlington and Quincy and the Denver 
and Rio Grande. The Burlington, built along the old Republican 
River trail to Denver, had competed with the Union Pacific for 
the traffic of that point in June, 1882. West of Denver the narrow 
gauge of the Denver and Rio Grande had been advancing since 
1870. 

Gen. William J. Palmer and a group of Philadelphia capi- 
talists had, in 1870, secured a Colorado charter for their Denver 
and Rio Grande. Started in 1871, it had reached its new set- 
tlement and health resort at Colorado Springs that autumn, 
and had continued south in later years. Like other roads, it 
had progressed slowly in panic years. In 1876 it had been met 
at Pueblo by the Atchison, Topeka and Santa Fe. From Pueblo 
it contested successfully with its rival for the grand canyon of 
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the Arkansas, and built up that valley, through the Gunnison 
country, and across the old Ute Reserve to Grand Junction. 
From the Utah state line it had been continued to Ogden by the 
Denver and Rio Grande Western, an allied corporation. A 
through service to Ogden, inaugurated in the summer of 1883, 
brought to the Union Pacific for the first time, and for its whole 
business, a competition which it tried to offset by hurrying its 
own branches from Ogden, the Utah Northern and the Oregon 
Short Line, north into the field of the Northern Pacific. 

The continental frontier, upon which the first inroad had 
been made in 1869, was thus completely destroyed in 1884. 
Along six different lines between New Orleans and St. Paul it 
had been made possible to cross the sometime American desert 
to the Pacific States. No longer could any portion of the Repub- 
lic be considered beyond the reach of colonization. Instead of 
a waste that forbade national unity and compelled a rudimentary 
civilization in its presence, a thousand plains stations beckoned 
for colonists and through lines bound the nation into an eco- 
nomic and political unit. That which General Sheridan had 
foreseen in 1882 was now a fact. He had written: “As the rail- 
roads overtook the successive lines of isolated frontier posts 
and settlements spread out over country no longer requiring 
military protection, the army vacated its temporary shelters 
and marched on into remote regions beyond, there to repeat and 
continue its pioneer work. In rear of the advancing line of troops 
the primitive ‘dugouts’ and cabins of the frontiersmen were 
steadily replaced by the tasteful houses, thrifty farms, neat 
villages, and busy towns of a people who knew how best to em- 
ploy the vast resources of the great West. The civilization 
from the Atlantic is now reaching out toward that rapidly ap- 
proaching it from the direction of the Pacific, the long inter- 
vening strip of territory, extending from the British possessions 
to Old Mexico, yearly growing narrower; finally the dividing 
lines will entirely disappear and the mingling settlements absorb 
the remnants of the once powerful Indian nations who, fifteen 
years ago, vainly attempted to forbid the destined progress of 
the age.” Within two years after this utterance the frontier had 
finally disappeared, and with it had ended what Professor Turner 
has called “the first period of American history.” 

The significance of the frontier in American history has been 
considered at length in recent years. After 1885 the historical 
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problem is the significance of the disappearance of the frontier. 
In the change of epochs problems change as well. National 
organization ‘replaces sectional; state activities tend to give 
way to federal; corporate organization succeeds individualistic; 
public regulation supersedes private initiative; and the imperative 
need for the creation of material equipment is transmuted into 
an equal necessity for the control of the activities to which the 
former need gave birth. - 
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CHAPTER IV 


REASONABLE RATES: VALUATION AND THE FAIR 
RATE OF RETURN ! 


I 


The railways of the country have now secured a statutory rule 
of rate-making, which requires the Interstate Commerce Com- 
mission to fix such rates as will bring five and a half per cent (or 
at its discretion six per cent) upon the “fair value” of the ag- 
gregate railway property within a given district. Upon this 
clause the hopes of the financial community are centered. It 
is to bring stability and a certainty of return, to restore railway 
credit, to place rigid restraints upon a supposedly hostile regulating 
body. It is to substitute an inflexible rule for an uncertain ad- 
ministrative discretion. 

Whether or not these hopes are well founded obviously de- 
pends upon whether the clause does contain a rule which may 
be applied with certainty and precision. Five and a half per 
cent is definite enough, but what is the “fair value” of the rail- 
roads? For the present it is obvious that the Commission can 
do little more than arbitrarily assign a value to the railway 
property in each rate district. But for the future “fair value”’ 
must be derived from the findings of the Commission in its 
gigantic task of valuing the railroads of the country under the 
Valuation Act of 1912 [1913—Ed.] How certain and stable a re- 
sult does this valuation promise? 

For better or for worse, we must now take it to be settled that 
under our American system of jurisprudence the problem is a 
constitutional one, and the Supreme Court the final arbiter. 
The Interstate Commerce Commission’ will before long complete 
its task of inventorying and appraising every item of railroad 
property in the United States. Field parties are making engineer- 
ing surveys of every mile of track, appraisers are examining land 
values, accountants and experts are digging into historical records 


1 From Gerard C. Henderson, ‘‘ Railway Valuation and the Courts,” Harvard Law 
Review, vol. 33, pp. 902-928 (May, 1920). Reproduced by permission. See Jones, 
pp. 264-268, 275-307, and Vanderblue and Burgess, pp. 107-117, 335-852. 
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and corporate accounts. So far as a vast expenditure of money 
and indefatigable zeal can accomplish the task, the facts in the 
case are being brought to light.! As to findings of fact, it may be 
assumed that the conclusions of the commission will be deemed 
well-nigh conclusive, in actual practice if not in legal theory.’ 
But these underlying facts constitute merely the raw material 
out of which the final decision must be made. The principles 
according to which the raw material is to be combined must be 
passed upon by the Supreme Court, and must square with the 
Supreme Court’s conception of constitutional theory. 

The object of this paper is to inquire into the premises upon 
which the court’s function, as final court of review in valuation 
cases, must rest. I shall not attempt any detailed analysis of 
cases, nor any voluminous marshaling of economic data. The 
inquiry will lead, necessarily, into an analysis of the nature of the 
problem which will confront the court, and an examination of 
those decisions of the court which will throw light upon its own 
conception of the premises upon which it must act. The inquiry 
into the nature of the relation between the public utility and the 
community will lead to certain conclusions which seem to me to 
have a practical bearing upon some of the problems now agi- 
tating the legislature and the courts. 

When railroad regulation first became a subject of political and 
legal controversy, the constitutional issue was simple. The rail- 
roads claimed that they were entirely exempt from rate regulation. 
They operated under charters granted by the states, which in so 
many words gave them the right to fix their own passenger and 
freight rates, and these charters were contracts, sacred from the 
touch of state legislatures. Their property was private, they were 
in private business operating for profit, and any state interference 
not specifically authorized in their charter violated those general 
guarantees in the Fourteenth Amendment, the sweeping character 
of which lawyers and courts were just beginning to appreciate. 
The claims on the other side were just as clear cut. The lawyers of 
the anti-railroad forces claimed that any regulation of rates, how- 
ever drastic, was valid. The charter provisions giving the railroads 
power to fix rates meant no more than power to fix rates in accord- 
ance with, or in the absence of, state legislation. And apart from 


1See Homer B. Vanderblue, Railroad Valution by the Interstate Commerce Commis- 
ston (1920). Reprinted from the Quarterly Journal of Economics, vol. 34. 
2 Cf. Van Dyke v. Geary, 244 U. S. 39 (1916). 


REASONABLE RATES 51 


charters, the railroad business was a public business, resembling 
in many ways the businesses of trucking, ferrying, carriage driving, 
and the like, which the British Parliament had traditionally regu- 
lated. Regulation of railroad rates was therefore a proper legis- 
lative function and quite beyond the jurisdiction of the courts. 
No one ever heard of a British court inquiring whether a schedule 
of rates for wagoners or ferrymen, fixed by Parliament, was reason- 
able. If a legislature fixed unreasonable rates, the people had 
their remedy at the polls, not in the courts. 

In the granger cases,! in 1876, a majority of the Supreme Court 
sustained to its full extent the popular view. It not only upheld 
the power of the legislature to fix rates, but it declared that the 
legislature alone was the judge of what was a reasonable rate. 
“The controlling fact is the power to regulate at all. If that exists, 
the right to establish the maximum of charge, as one of the means 
of regulation, is implied.”” If the rate has been improperly fixed, 
the legislature, not the courts, must be appealed to for the change. 
The argument that the charter protected the corporations against 
rate regulation was met by pointing to the general clause in state 
constitutions reserving the right in the legislature to alter all 
corporate charters. 

One point in this early controversy it is important to understand. 
There is much discussion whether rate fixing is in its nature a 
“judicial” or a “legislative” function. This was a period in 
the history of American jurisprudence when discussions of this sort 
were popular. The separation of powers into executive, legisla- 
tive, and judicial was looked upon as more than a mere differentia- 
tion of functions based upon practical considerations; it was 
thought to be the manifestation of an inherent truth. The pseudo- 
philosophy of the period regarded certain governmental acts as in 
their nature judicial, and hence never to be exercised, under the 
constitution, by either the legislative or the executive branch. The 
opponents of legislative rate regulation tried to bring rate fixing 
into this category. At common law, in the absence of legislation, 
a public utility was bound to charge no more than a reasonable 
rate, and if a shipper or a passenger complained of an act of extor- 
tion, it was for the court to decide whether in fact the rate was 
unreasonable. In such a case reasonableness was a judicial ques- 
tion. So much the court in the granger cases readily admitted. 


1 Munn v. Illinois, 94 U. 8. 113 (1876); Chicago, B. & Q. R. Co. v. Towa, 94 U. 
S. 155 (1876); Peik v. Chicago, etc., Ry. Co., 94 U.S. 164 (1876) ; and cases following. 


52 RAILROADS: CASES AND SELECTIONS 


But it declined to draw the conclusion that a rule of the common 
law, leaving to the courts the issue of reasonableness, could never 
be changed by the legislature. Chief Justice Waite pointed out 
that as soon as the legislature had changed this common-law rule 
by substituting a specific schedule of rates, reasonableness ceased 
to be an open question on which courts could pass. Potentially, 
rate regulation was a legislative question; it was merely by default 
of the legislature that the courts had anything to do with it. 

If the matter had rested there, the constitutional history of rate 
regulation would have been brief. If a legislature had uncontrolled 
power over railroad rates, it could delegate this power to an ad- 
ministrative tribunal, and make the decision of that tribunal con- 
clusive on all questions of reasonableness. The courts would have 
nothing to do with the matter. But the railroads represented 
immense property investments. The granger legislation aroused 
bitter political passions, and grave fears among those who believed 
that the welfare of the country depended upon the security of prop- 
erty. In case after case, as it came before the Supreme Court, the 
leaders of the bar appealed to the court not to leave the vast in- 
terests of private stockholders at the mercy of radical state legis- 
latures. To have withstood this appeal would have been utterly 
inconsistent with the individualistic spirit which pervaded Ameri- 
can jurisprudence in the latter part of the nineteenth century. 
Some method must be devised by which the courts could check the 
assaults of western legislatures upon established property rights. 
The court obviously could not go back on its decision in the granger 
cases, and hold that railroads were completely free from legislative 
interference. The principle was too firmly established in the prece- 
dents. The problem was to find some midway course which would 
preserve the power of regulation, but would put a reasonable check 
on the exercise of that power, when it attempted to cut too drasti- 
cally into property values. 

How the Supreme Court, in the series of cases culminating in 
Smyth v. Ames," finally hit upon what seemed a solution of this 
problem, is a familiar story. When Munn v. Illinois? was before the 
court, the juristic development of the Fourteenth Amendment was 
still in its infancy. Only four years before, in the Slaughter House 
cases,* the court had seemed reluctant to extend its protection to 
other classes than to Negroes. To hold that a statute on a subject 
which was in its nature legislative, conferring power which the Brit- 

1169 U. S. 466 (1898). 294 U.S. 113 (1876). %16 Wall. (U. 8.) 36 (1872). 
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ish Parliament had traditionally exercised, and in which the forms 
of due process were observed, was lacking in due process, would at 
that time have seemed a bold step for the court to take. Where 
the legislature had delegated its power to a commission, and made 
the decision of that commission final, there was at least a pos- 
sible argument that the railroad was deprived of its traditional 
right to due process by judicial inquiry.!- But where the legisla- 
ture itself fixed fares directly, or where a commission fixed rates 
under a law which provided for a judicial review, there were ob- 
vious difficulties in holding that the state was acting without due 
process. 

The argument which finally prevailed, rested on the analogy 
of the law of eminent domain. If the federal government were to 
take physical possession of a railroad, obviously it- would be neces- 
sary under the Fifth Amendment to pay just compensation. If 
instead of taking possession it issued an order compelling the rail- 
road to give the use of its property to the public free of charge, 
this would virtually be taking the property for public use without 
just compensation. If it allowed the railroad to receive compensa- 
tion for its services, there would still be a question for the court 
whether the compensation was just. It required, perhaps, a slight 
wrench to make a doctrine which required the government to pay 
just compensation, serve the purpose of requiring the government 
to permit the railroads to collect just compensation from their pa- 
trons; but the matter was never very minutely inquired into. An- 
other difficulty also had to be overcome. The cases that came up 
to the Supreme Court involved state laws, not federal laws. There 
is no clause in the Constitution expressly forbidding a state to take 
property for public use without just compensation. It was neces- 
sary to go a step further, and hold that to take property without 
making what the Supreme Court thought to be just compensation, 
was to take it without due process of law, and this even where the 
forms of due process were faithfully adhered to. 

Through this difficult pathway the court had to find its way, and 
it is no wonder that its progress was slow and hesitating. It 
threw up a kind of ballon d’essai in 1886, in the form of a dictum 
that “under pretense of regulating fares and freights, the State can- 
not require a railroad corporation to carry persons or property 
without reward; neither can it do that which in law amounts to a 
taking of property for public use without Just compensation, or 

1 Chicago, etc., Ry. v. Minnesota, etc., Ry. Co., 134 U.S. 418 (1890). 
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without due process of law.” !_ The following year it still expressed 
a doubt whether “it would under any circumstances have the 
power” to hold a state rate regulation void on the ground that it 
was confiscatory.2 A year later the ballon d’essat of 1886 was 
again thrown out.? But in 1892 the court was still in doubt 
whether it could ever hold that a rate fixed by the state legislature 
was unreasonable.* 

Before pursuing this germinating theory to its full bloom in 
Smyth v. Ames, it is instructive to notice that in its earlier period 
of growth it was not without a rival. One member of the court, 
Justice Harlan, made valiant efforts to swing the court over to 
another theory, which would accomplish the same general result 
of limiting without abrogating the regulating power of the state. 
Justice Harlan participated in his first rate case in 1882.° In that 
case he voted with the majority in holding that the rate law in 
question was constitutional. But he filed a concurring opinion in 
which he developed a constitutional theory which would put a 
clear limit on the regulating power. The railroad’s charter, he 
said, gave the railroad directors the power to fix “such rates of 
toll . . . as they shall by their by-laws determine.” In view of the 
common-law history of public callings this must mean, he pointed 
out, “such reasonable rates of toll.” The corporation had, there- 
fore, a charter right through its directors to fix reasonable rates; 
they had no charter right to fix more than reasonable rates. A 
statute which merely regulated rates down to the level of reason- 
ableness did not infringe their charter right, but a statute which re- 
duced rates below the level of reasonableness was an infringement of 
charter rights which, under the principle of the Dartmouth College 
case, would be invalid under the contract clause of the Federal Con- 
stitution. And whether or not this charter right had been infringed 
was necessarily a judicial question, not a legislative one. 

Here were two alternative theories, which seemed to achieve the 
result the court was groping for. Each left the power to regulate in 
existence, and each established, without any very violent stretch 
of legal reasoning, a means of judicial protection against abuse 
of the power. In Stone v. Farmers’ Loan and Trust Co.,° 


1 Stone v. Farmers’ Loan and Trust Co., 116 U.S. 307, 331 (1886). 
2 Dow v. Beidelman, 125 U. S. 680, 691 (1888). 

° Georgia R. R. & Banking Corp. v. Smith, 128 U. S. 174 (1888). 

4 Budd vy. New York, 143 U.S. 517, 548 (1892). 

5 Ruggles v. Illinois, 108 U. S. 526 (1883). 

8116 U. S. 307 (1886). 
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in 1886, the two theories seemed to come into sharp conflict. 
This was the case in which Chief Justice Waite sent up his first 
ballon d’essat_ under the Fourteenth Amendment. The statute 
in question authorized the railroad commission to reduce rates 
“so as to allow a fair and just return on the value of such railroad.” 
Under the eminent domain analogy this was precisely what the 
railroad was entitled to receive. Justice Harlan, however, dis- 
sented from the decision, pointing out that the statute might 
authorize a reduction below the level of reasonableness, so long 
as a fair return on the “value” was allowed. But there was no 
necessary conflict between the two theories. A slight modification 
of Justice Harlan’s conception of reasonableness would bring 
them into harmony. In Budd v. New York,! in 1892, the rate regu- 
lation was sustained on the ground that ‘the records do not show 
that the rates fixed by the statute are unreasonable, or that prop- 
erty has been taken without due process of law.’”’ In the Texas 
rate cases of 1894,? a unanimous court held that the rates fixed by 
the state were unconstitutional. There is only one opinion, and 
it appears to go on both the contract theory of Justice Harlan and 
the property theory of Chief Justice Waite. In discussing a pre- 
liminary jurisdictional question, Justice Brewer points out that 
it is an open question for the court to consider whether “there is 
not implied in the grant of the right to construct and operate, the 
grant of a right to charge and collect such tolls as will enable the 
company to successfully operate the road and return some profit 
to those who have invested their money in the construction.” 
And a little later he says: 


“Tf the state were to seek to acquire the title to these roads, 
under its power of eminent domain, is there any doubt that con- 
stitutional provisions would require the payment to the corpora- 
tion of just compensation, that compensation being the value 
of the property as it stood in the markets of the world, and not 
as prescribed by an act of the legislature? Is it any less a departure 
from the obligations of justice to seek to take not the title but the 
use for the public benefit at less than its market value?” * 


The final holding was that the state law was “unjust and un- 
reasonable.” Apparently the court was still holding open the 
opportunity of selecting either or both of the theories, as might 
prove expedient. 


1143 U. S. 517 (1892). 
2 Reagan v. Farmers’ Loan & Trust Co., 154 U. 8. 362 (1894). 


STbid., 410. 
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One of the Texas rate cases involved not a state but a federal 
corporation.! Here the contract theory obviously broke down... 
But this of itself would not be an insuperable obstacle to the ap- 
plication of Justice Harlan’s theory in a modified form. The fed- 
eral charter gave the corporation the right to fix reasonable rates. 
It would have been simple to hold that this federal grant of power 
carried with it an implied limitation of the right of the state to 
reduce its rates below the point of reasonableness, just as the grant 
of a federal charter to carry on the banking business had been held 
to carry with it an implied limitation of the taxing power of the 
state.2. The court delivered only a brief separate opinion in this case, 
however, which does not make it clear on what theory it was relying. 

In these Texas cases we hear the last of Justice Harlan’s theory 
of an inviolable charter right to collect reasonable rates. In St. 
Louis & San Francisco Railway v. Gill,? the discussion turned 
entirely on the Fourteenth Amendment, and in Covington, etc., 
Turnpike Co. v. Sandford,* and Smyth v. Ames,°® Justice Harlan 
the originator of the contract theory, who ten years before had 
considered a statute unconstitutional which allowed only a “fair 
and just return on the value” of the railroad, himself delivered 
an opinion for a unanimous court, based squarely on the Four- 
teenth Amendment. A railroad corporation, he said, is a ‘‘person”’ 
under the Constitution, and a statute or regulation which does 
not allow just compensation for railroad services deprives it of 
property without due process of law. And “the basis of all cal- 
culations as to the reasonableness of rates to be charged by a 
corporation maintaining a highway under legislative sanction 
must be the fair value of the property being used by it for the 
convenience of the public.” ® 

Is there any significance in the fact that the court, having the 
choice of two possible theories, each achieving virtually the same 
result, finally accepted the property theory and rejected the con- 
tract theory? Does it throw any light on the subsequent course 
of judicial decision? Since the court does not itself give any reasons 
for its choice, one can only speculate. But it seems to me that the 
choice has some significance. 


1 Reagan v. Mercantile Trust Co., 154 U. S. 413 (1894). 

* McCullough v. Maryland, 4 Wheat. (U. S.) 316 (1819). 
3156 U. S. 649 (1895). 

4164 U. 8. 578 (1896). 

5169 U. S. 466 (1898). 

8 Tbid., 546, 
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For a court composed of nine jurists, appointed for life, to annul 
a legislative expression of the popular will is always a delicate 
matter. To upset a law which has behind it the political passions 
and aspirations of a great popular movement like the granger 
movement of the seventies, requires particular circumspection. 
Above all, the judges must have been anxious to avoid the suspi- 
cion that they were substituting their own discretion for the will 
of the legislature. Their: decision must rest on judicial, not on 
legislative grounds. A court acting judicially ascertains facts, 
and applies to them rules derived by certain processes of reason- 
ing from established principles or precedents. A public body with 
legislative powers ascertains facts, perhaps, but it applies to these 
facts its own sense of what is in the public interest. Now the word 
“reasonable” carries with it a large suggestion of legislative dis- 
cretion. No process of juristic reasoning can point with certainty 
to the precise limit beyond which a rate ceases to be reasonable. 
For twenty years the court had been saying that the issue of reason- 
ableness was a legislative and not a judicial question. But a 
decision based on the rule in Smyth v. Ames would have at least 
the illusion of juristic necessity. What the value of a railroad 
was, seemed on the surface to be a pure question of fact, and a 
fair return could easily be ascertained by reference to current 
rates of profit. A judge who upset a state statute on the ground 
that it failed to allow a reasonable return on the fair value of the 
property seemed protected against any charge of usurping legis- 
lative power. He need only point to the ascertained facts, and 
shift all responsibility to the framers of the Constitution. 

Certainly the language of the*cases subsequent to Smyth v. 
Ames in the main bears out the hypothesis that the court has been 
trying to ascertain not a rule of policy, but a discoverable fact. 
The question has been, not what is it wise to allow the company 
to earn, but what is the value of the property on which it must be 
allowed to earn areturn. In Smyth v. Ames the court enumerated 
seven factors which were to be taken into account “in order to 
ascertain that value,’—cost of construction, cost of improve- 
ments, amount, and market value of stocks and bonds, present 
cost, probable earning capacity, and operating costs. It suggested 
that there might be other factors. But these were merely different 
kinds of evidence, to be given such weight as they deserved. They 
were like the instructions of the court to a jury in eminent domain 
proceedings. The court instructs the jury that they must find, 
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as an ultimate fact, the market value of the property in question. 
Perhaps it will enumerate the different kinds of evidence submitted 
at the trial, bearing on this ultimate question. The evidence may 
be contradictory, and the methods of valuation of the expert 
witnesses may have been inconsistent. But it is for the Jury to 
give to each item of evidence such weight as in their judgment 
it deserves. The only requirement is that their ultimate finding 
must be a finding of fact. They must make up their minds what 
the property is worth, not what they think the owner should in 
fairness receive for it. No other explanation of the Supreme 
Court’s enumeration of inconsistent and contradictory factors 
in Smyth v. Ames seems to me possible. The court was addressing 
the masters in chancery and the lower federal courts, and instruct- 
ing them what ultimate fact they had to find, and what evidence 
they could consider. 

On the whole, although there have been some suggestions that 
a rate schedule must be “just both to the company and to the 
public,” 1 this conception that rates should be based upon an ulti- 
mate fact to be determined by inquiry has persisted. ‘What the 
company is entitled to demand ... is a fair return upon the 
reasonable value of the property at the time it is being used for 
the public.” ? The price paid at a recent foreclosure sale is ‘evi- 
dence” of value.* The cost of reproduction is “‘one way of ascer- 
taining the present value” of a public service corporation. The 
cost of reproduction is ‘of service in ascertaining the present 
value of the plant,’’ but it is not conclusive.’ That mere conjecture 
is insufficient to justify overturning state legislation “is true of 
asserted value as of other facts.” ® This conception that there is 
a fact which can be discovered, if we are only persistent enough 
in our search for it, and which, once it is found, will provide a 
mathematical solution of all rate-making problems, is widely 
prevalent outside the Supreme Court decisions. Congress has 
instructed the Interstate Commerce Commission to “investigate, 
ascertain and report”’ the value of all property owned or used by 
common cartiers. It is the general practice of many state public 
service commissions to conclude their opinions with “findings 


1 San Diego Land Co. v. National City, 174 U. 8. 739, 758 (1899). 
2 Tbid., 757. 

3 San Diego Land & Town Co. v. Jasper, 189 U.S. 439, 443 (1903). 
4 Knoxville v. Knoxville Water Co., 212 U. S. 1 (1909). 

5 Minnesota Rate Cases, 230 U. S. 352 (1913). 

§ San Diego Land & Town Co. v. Jasper, 189 U.S. 439 (1903). 
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of fact”’ as to the value of the utility in question. Indeed a general 
technique seems to have been developed, among state commissions, 
the object of which appears to be to render their decisions proof 
against reversal in the courts. The commission inquires minutely 
into the several “evidences” of value enumerated in Smyth v. 
Ames: original cost, cost of reproduction, capitalization, value 
of stocks and bonds, etc. It then marshals the figures, of course 
widely divergent, which these different lines of inquiry produce, 
and concludes somewhat as follows: We have considered carefully 
the facts which the Supreme Court has directed us to consider, and 
have given to each fact such weight as in our judgment it deserves. 
We therefore find that the value of the property is so and so. The 
final figure involved generally bears no arithmetical relation to 
any of the evidentiary figures which the commission has “taken 
into consideration” and no indication is given to the logical 
process by which the figure is reached.t A court which is reviewing 
such a decision obviously finds it exceedingly difficult to hold that 
a wrong method was applied in valuing the property, since it is 
not clear what method, if any, was in the commission’s mind. 
Unless the net result is clearly unjust, the court is more than likely 
to treat the whole question as one of fact, on which the decision 
of a fair-minded board which considers all the evidence is virtually 
conclusive. 
II 


Smyth v. Ames closed the first great chapter in the judicial 
history of rate regulation in the United States. The conflicting 
desires which plagued the Supreme Court in the granger and rail- 
road commission cases were reconciled by the unanimous adoption 
of a formula which conceded what the majority of the court desired, 
the power to regulate, and yet guarded against what the minority 
feared, confiscation. The second chapter was already opening. 
What content should be given to the general terms of the formula? 
The formula implied a business relation between the railroad and 
the public. A certain service was to be performed and a certain 
measure of compensation to be paid. But what were the detailed 
1 See, for instance, Re Champaign & Urbana Water Co. (Ill. Pub. U. Com’n), 

_U. RB. 1919 E, 798, 825; Harbster v. Angelica Water & Ice Co. (Penn. Pub. S. 
om’n), P. U. R. 1918 EB, 540, 548; Re Western Col. Power Co. (Colorado P. U. C.), 
U. R. 1918 E, 629, 648; Pub. Serv. Com'n v. Pac. Tel. & Tel. Co. (Washington 
Ss. P. U. R. 1916 D, 947, 959; Re Valuation Missouri Southern R. Co. (Mo. 
Ss. 


P. U. R. 1916 C, 607, 648. 
in Van Dyke v. Geary, 244 U. 8. 39 (1916). 
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terms of this hypothetical agreement? What risks was each side 
to assume? What meaning should be ascribed to the word “value,” 
and what was a “reasonable return”? To any one familiar with 
the intricacy and refinement of detail in any business contract in- 
volving large sums and complex relations it must be apparent that 
the general language of the rule in Smyth v. Ames could only be 
regarded as a preliminary formulation, and that the task of giving 
it precision of meaning and fullness of detail still lay in the future. 

The answer to these questions is obviously not to be found in 
Smyth v. Ames itself. Sometimes a court uses a word to which it 
ascribes a clear and definite meaning, but which to the reader is 
ambiguous. In such a case a minute inquiry into the context, 
the facts of the case, the precedents and the theoretical probabili- 
ties, may reveal just what it was that the court meant. But a 
mere grammatical inquiry of this sort is of little use in interpreting 
the rule in Smyth v. Ames, for the ambiguity of the words “fair 
value”’ is of a different sort. It is more probable that the court did 
not have in its mind any clear definition of the phrase. Consciously 
or unconsciously, it used words which merely described a large 
area of possible meanings. The use of such words of indeterminate 
meaning is not uncommon in jurisprudence, and almost universal 
in political discussion. Whether or not the court was originally 
aware of the ambiguity is of no importance. It must sooner or 
later have realized it, and intentionally left it to the future to decide 
what signification the term should have. 

Before inquiring in what manner and to what extent the Supreme 
Court has accomplished this task, it will be helpful to consider 
more carefully the elements involved in the business relation which 
the rule of Smyth v. Ames covered. Juristically, the problem may 
be to construe and interpret certain general concepts, such as 
property, due process of law, just compensation, but mere analysis 
of juristic concepts will not carry us very far. For the moment let 
us forget the Fourteenth Amendment and the nature of property. 
Instead of deducing a rule of rate making from a definition of 
value, or from a theory of the police power or of the nature of 
judicial and legislative functions, let us consider the matter prag- 
matically, as a problem in practical statesmanship. 

The community requires certain transportation services. It 
is willing to pay for them, but for practical reasons, or perhaps 
because of certain historical and political preconceptions, it does 
not wish to undertake the construction and operation of the neces- 
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sary facilities through its own governmental agencies. A group 
of citizens with financial resources form a company and offer to 
perform the services for the community, provided a satisfactory 
agreement can be reached as to the terms on which the services 
shall be performed and paid for. The agreement is obviously 
one of the very greatest importance, both in the magnitude of 
the financial interests involved, and in the vital effect which it 
will have on the business development, the health, and the pros- 
perity of the community. One might naturally expect that the 
leading principles of such an agreement would be debated with 
the greatest thoroughness, and that they would be embodied in 
a wiitten instrument in which the reciprocal rights and obliga- 
tions of the respective parties were set down with the utmost 
clarity and refinement of detail. 

Let us visualize the negotiations which might lead up to such an 
agreement. A committee representing the community is closeted 
with a committee representing the company. We will assume that 
a certain consensus of opinion has already been achieved. The 
commiitee for the public has rejected the company’s proposal that 
the government should give a financial guarantee of operating ex- 
penses and a fair profit. The company has rejected the counter 
proposal that a fixed schedule of rates be embodied in the contract, 
the company taking the risk of increases in operating expenses and 
of fluctuations in the volume of traffic. It is agreed that the com- 
pany shall look for its compensation to the fares and freight charges, 
and not to the public treasury, and that the level of rates shall be 
under the control of a regulating tribunal, and shall vary with the 
larger fluctuations in costs of operation. ‘We are not now asking 
for a guarantee,” the president of the company points out. “If 
business is so poor and expenses are so high that the traffic will 
not bear rates high enough to earn a profit, we are willing to stand 
the loss. If business is good, and expenses low, we are willing to 
let you cut down our rates to a fair profit. All we ask is that if 
our profits are too low, and if higher rates can increase them, you 
will let us raise our rates.” : 

The proposal seems a sensible one, and the committee for the 
public withdraws for a few minutes for discussion. A lawyer among 
them, and also an economist, are seen to speak earnestly to the 
chairman, and as soon as the conference is resumed, the latter 
takes up the conversation. 

“Of course you did not mean,” he begins, addressing the com- 
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pany delegates, “that we should let you at all times charge rates 
high enough to give you a profit, regardless of the efficiency or lack 
of efficiency of your business. If you see fit to employ an incom- 
petent general manager, of course you do not expect our constitu- 
ents, your customers, to bear the burden of his incompetency. 
We have every confidence in the integrity of you gentlemen, but 
your successors may be of a different stripe. Suppose they should 
make a grievous mistake, and order a lot of engines of a type 
poorly adapted to your road, so that your trainload would have 
to be cut down and your speed reduced? Or suppose even that 
they should organize a car construction company, and buy freight 
cars from it at exorbitant prices? You catch our point. Doubtless 
you will not object to our putting into the agreement the qualifying 
words, ‘so long as the property is operated honestly, progressively 
and with the highest efficiency and technical ability.’ ”’ 

The representatives of the company of course agree in principle, 
although the company’s attorney suggests substitution of the word 
“reasonable” for the words “the highest.” After all, the com- 
munity cannot expect them to employ the very highest talent in-the 
country, regardless of cost. But they point out that the qualifica- 
tion suggested by the public representatives introduces into the 
agreement a most undesirable element of uncertainty. Who is 
to decide what is reasonable efficiency? Surely that is a matter 
on which men of equal ability and experience can differ widely. 
Suppose there is a disagreement between the company and the 
community? Who is there that has the infinite wisdom, the uni- 
versal experience, and the supreme impartiality to render a true 
decision? The public representatives admit the difficulty, but ask 
that it be postponed for the time being, while they pass on to the 
second point. 

“There may be,” the chairman continues, “some unforeseen 
development, which cannot be guarded against, which seriously 
depletes your earnings. Suppose, for instance, a great public 
catastrophe, a fire, an earthquake, a flood, which not only inter- 
rupts traffic, so that your income is lessened, but greatly increases 
your operating expenses. Or suppose there is a prolonged strike. 
Do you expect us after such an extraordinary event to increase 
your rates until you have recouped the loss? Or imagine a loss due 
to a mistake in judgment, which is not so reprehensible as to 
amount to negligence. Who is to stand that loss? ” 

“That, of course,” says the company’s president, “would be an 
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ordinary expense of operation. You can expect us to be reasonably 
efficient, but you cannot expect omniscience. You cannot expect 
our foresight to be as wise as your hindsight. As long as we behave 
like ordinary reasonable business men, we are entitled to our fair 
profits.” 

“But are you not overlooking the fact that every business man 
assumes the ordinary risks of his business? ”’ interposes the econo- 
mist in the public delegation. ‘If you were investing in a clothing 
factory, you would stand the risk of fire, earthquake, and flood. 
Direct fire loss, perhaps, we might be willing to let you insure 
against, and we would not object to your charging the premium 
to operating expenses. But the risks of business disturbance, 
of strikes, of unavoidable mistakes of judgment, fall on every 
business man, and we see no reason why they should not fall 
on you.” 

The company negotiators point out that their business will be 
different from an ordinary private undertaking, and their attorney 
says that Lord Hale once described such a business as “affected 
with a public interest.’’ A long discussion ensues, and it is finally 
agreed to postpone settlement of this point till the question of 
profits is reached. For the company representatives insist that if 
they are to assume any risks other than those arising out of their 
own negligence, they should be amply paid for it. 

The discussion shifts to the question of what profit is to be 
allowed, and many divergent views are expressed. The company 
representatives first suggest a percentage of expenses, but the 
proposal proves unacceptable for obvious reasons. The public 
negotiators suggest a lump sum annually, to be specified in the 
contract, but it is pointed out that in the course of many years 
business may increase enormously, and it may be necessary to sink 
larger amounts of capital and assume larger risks, so that a lump 
sum which is adequate to-day may prove inadequate ten years 
hence. 

The company’s attorney then suggests that it be allowed always 
a certain percentage on the value of the property. If value goes 
up, rates should go up proportionately. But the economist points 
out that the only accepted and sensible meaning of the word 
“value” is “value in exchange,’’—the amount which the property 
would bring at a free sale, and that obviously this depended mainly 
onearnings. “But earnings,’’ he said, “will depend partly on what 
we allow you gentlemen to charge the public. If we reduce your 
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rates, your value goes down. If we increase them, it goes up. 
Obviously we cannot measure rates by value, if value is itself a 
function of rates.” 

Finally, some one suggests that rates be fixed so as to bring as 
nearly as possible a fair return on the amount of money actually 
invested in the undertaking. If the business expands and more 
capital is sunk, the return will automatically increase. If some of 
it proves unprofitable and is abandoned, the return would automat- 
ically decrease. The chairman of the public group points out that 
of course such an arrangement would be subject to the qualifica- 
tion, already accepted as to operating expenses, that the invest- 
ment on which a return is sought was honestly and efficiently made. 
The company negotiators agree in principle, although they point 
out again the large element of uncertainty which such a qualifi- 
cation involves. It is also agreed that the question of responsi- 
bilicy for reasonable mistakes of judgment in capital construction 
must be held in suspense until the rate of return is discussed. 
But the company representatives raise some more fundamental 
questions. 

“The railroad,” says one of their number, a banker, “will run 
into a region which is as yet undeveloped, but which I confidently 
believe has brilliant prospects. There is a city, for instance, in 
which we expect to build large terminals, and buy extensive real 
estate for roadbed and freight houses and passenger stations. The 
land will not cost us much to-day, but if my judgment as a business 
man is vindicated, it will some day be worth five or ten times what 
it costs to-day. Now we are taking the risk of the community 
languishing and failing to supply enough traffic to make the road 
profitable. Are we not entitled to a share in the general prosperity 
of the country? If our real estate investment appreciates, are we 
not entitled to reap the rewards of our business acumen in selecting 
the site? Every other business gets such a reward if it is wise in 
its real estate purchases, so why should not we? ”’ 

“That is true also of our investment in work and materials,” 
says another of the company representatives, an engineer. ‘It so 
happens that this year, as you all know, is a year of great business 
depression. There is little free capital for investment or expendi- 
ture, and business is stagnant. Owing to the unusual resources 
and conservative financial policies of the gentlemen who compose 
our group, we have been able to raise the necessary capital now, 
to take advantage of the period of depression. Soon prices will 
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take an upward turn. Those of you who have studied curves of 
business cycles will agree that that must be so. Are we not to get a 
return on the greater value which will inhere in our plant when the 
general level of prices has gone up? Are we to be penalized 
because our foresight and resources enabled us to have capital 
available while prices were low, instead of waiting till they were 
high? ” 

“Take another aspect of the situation,” resumes the banker. 
“In my home town, through which the proposed railroad will run, 
the citizens were so anxious that their town should be included in 
the line that they offered, through the town authorities, to give 
several acres available for terminal facilities and roadway, free of 
charge. Now of course that property is worth something. The 
fact that they are donating it does not take away a cent of its 
value. The gift is a purely private arrangement between the town 
and the railroad, in which you gentlemen are not at all concerned. 
The community will get just as good service whether we pay for 
the land or not. It does not seem right that you should take away 
from us the gift which the city has for reasons of its own seen fit 
to bestow on us. Yet that is exactly what your theory of allowing 
us a percentage on our actual investment would do.” 

“There is another point,” the president adds. ‘‘ You speak of 
the actual cost of the business—the cash investment which we will 
have made. Are you forgetting that we are investing more than 
mere cash? The plant will be worth more than the mere dollars 
and cents put into the individual items of real estate and rolling 
stock and improvements. We are investing not only our cash, 
but our reputation, our business experience, our energy and ini- 
tiative. We will give you a living, working organism, not merely 
the bare bones, the disjecta membra, of land and steel and wood. 
Moreover the members of our group have a reputation in the com- 
. munity, and, I may add, a certain popularity, which will strongly 
influence the public toward patronizing our line. And does not 
the fact that the public has entrusted us with this vastly important 
public undertaking (assuming that these negotiations are success- 
ful), and given us a valuable franchise from which all others are ex- 
cluded, does not that fact of itself add to the value of our property? 
Every business man knows that these intangible elements—the 
value of our plant as a going concern, the value of its good will, 
and the value of its franchise—are among the most important 
possessions of a company such as ours.” 
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The chairman of the public negotiators is somewhat taken 
aback by these arguments. In private life he is a department-store 
proprietor, and his income has kept pace with the growth and 
prosperity of the city. But the lawyer comes to the rescue. 

“That would be all very well, gentlemen,’’ he says, “if you were 
going into a purely private business. But as my brother on the 
other side has so well said, transportation is affected with a public 
interest. It is in its nature, if I may use the word, a governmental 
function. If the government cared to, it could go into the business 
itself, and operate the railroad as a public service, without any 
profit above the interest on its bonds. Moreover it is in a sense 
a monopolistic business. To acquire the right of way for your 
roadbed, you will need to exercise the right of eminent domain, 
a right which we can give or withhold at pleasure. Before a com- 
petitor can cut into your field, he must get a franchise from us, 
and although we cannot of course guarantee you a perpetual mo- 
nopoly, yet we know that competition is a dangerous and disturb- 
ing element in railroading, so that as a practical matter we are 
likely to leave you in possession of the field.” 

“Moreover,” interposes the economist, “a railroad requires an 
unusual amount of fixed investment before it can be put into opera- 
tion, and hence there must be a promise of a large amount of 
business before capitalists will venture to enter a field in which 
a company is already installed. So that there is an unusual degree 
of what I may call natural monopoly, quite apart from any legal 
restrictions which may exist.’ 

“What is the conclusion to be drawn from the fact that your un- 
dertaking is a quasi-public one, and that it is semi-monopolistic? ”’ 
continues the lawyer. ‘Is it not precisely that you are to be treated 
differently from men who engage in an ordinary competitive ven- 
ture? That you are not to be allowed to charge what the traffic 
will bear? You are asking us for a franchise. If we give it to you, » 
it will be in order that you may serve the public at reasonable 
rates, not so that you can make an undue profit out of the public. 
You are given a right of eminent domain, with which you are able 
to acquire land at reasonable prices. That right is a sovereign 
right, which exists under the constitution only for public purposes. 
We would be betraying our trust if we were to let you forcibly 
appropriate another’s land by the exercise of a governmental right, 
thus depriving him of the possibility of enhancement of value, 
and then convert that land into a source of private enrichment. 
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What you paid for the land, provided it was reasonable, was a 
legitimate investment, on which you are entitled to a return, but 
any increment belongs to the public. Or take the land which you 
expect to receive from the city authorities. Can we assume that 
the city is giving you that land to swell your own private incomes? 
Surely the object of its benevolence is the public. A city would 
be acting beyond the scope of its municipal powers if it gave away 
municipal property for the private benefit of a few individuals. 
We must assume that it gave you the land, so to speak, in trust 
for the public, and that the public is to get the benefit in the shape 
of lower rates.” 

“Besides,” adds the economist, “how are you going to measure 
these intangible rights you speak of? Your good will, your fran- 
chise, your status as a going concern, have no value, in any ac- 
cepted sense of the word, except as they contribute to your earn- 
ing power. As a congeries of wood and iron, without a franchise 
to operate and collect fares, and without customers, your plant 
is mere junk. Earning power gives it value. But earning power, 
as I succeeded in convincing you this morning, is entirely dependent 
on rates. Your intangible rights are worth just as much, and just 
as little, as we decide to make them. 

“ Another point occurs to me,” he continues. “ You are asking 
that the amount on which a percentage of profit is to be earned 
shall include certain elements which we economists call unearned 
increment. This year your land may be worth a million. Ten 
years from now it may be worth two millions. You claim this year 
a rate sufficient to give you a return on the million, and ten years 
from now a rate sufficient to give you a return on the two millions. 
But if your property has been appreciating at the rate of a hundred 
thousand a year, why is not that hundred thousand dollars to be 
treated as a part of your income, just as much as the fares and 
freight charges paid by the public? Is it not income reinvested in 
plant? Income is that which induces the capitalist to sink his 
capital. When capital is sunk in land, the inducement is not merely 
the annual cash earnings, but the probable annual appreciation. 
My friend here (turning to the banker) can doubtless tell of many 
cases in which money has been sunk in real estate without any 
prospect of cash return in the near future, merely because the value 
of the land was expected to go up.” 

The discussion waxes warm. The company attorney disputes 
the contention of the lawyer for the public, and asks if capital 
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devoted to railroading is not just as much private property as 
capital invested in a department store, so long as its public obliga- 
tions are fulfilled. ‘Is there any reason,” he asks, turning to the 
economist, “why property should be confiscated merely because 
its value is hard to ascertain?”? The engineer suggests that the 
value could always be ascertained by estimating the cost of re- 
producing the plant, new, at a given time, and making a reasonable 
allowance for depreciation. The intangible elements, he says, 
could be ascertained by assuming a phantom plant, ready for opera- 
tion without any customers or good will, and estimating the cost 
in advertising, loss of profits, etc., of building up the business. 
To which the reply is made that in fact a business is never repro- 
duced in this way, as a single unit, that the plant is built or im- 
proved and extensions are made when the labor and material mar- 
kets are favorable, and that good will is built up gradually by 
judicious soliciting, by publicity, by che self-advertisement which 
springs from the mere fact of successful operation. And the ex- 
pense of this acquisition of patronage will generally be charged to 
the operating account, and so will already have been paid for by 
the public. Finally the chairman of the public delegation, who 
has for a while allowed the others to carry on the debate, gets up 
from his chair and asks for attention. 

“Gentlemen,” he says, “I have listened with great interest to 
the discussion, and especially to what my good friends the lawyers 
on both sides have been saying. Some of it, especially that about 
Lord Hale, I confess I did not quite catch. Sometimes my friend 
the economist, here, got beyond my depth. But I think we can all 
of us underscand che main points about which we’ve got to agree. 
My lawyer friend here has given us a theory which would decide 
all the disputed points in our favor. My lawyer friend on your 
side has given a theory which would decide them all in your favor. 
But, gentlemen, we are practical men. We have a practical 
business proposition to settle. Let’s look at it in a practical way. 
We want a road built. We could build it ourselves, but we don’t 
want to if we can help it. We could get some other group of gentle- 
men to do it for us, but we think we can make a reasonable ar- 
rangement with you. You gentlemen, on the other hand, have 
capital, and business ability, and a willingness to run some risks. 
You might invest your money and brains in some other line of 
business—in manufacture, or construction, or mining, or shipping. 
But you are ready to come to a reasonable agreement with us. 
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“First let us see just where we stand. We are agreed that you 
are to be allowed to charge a freight rate which (assuming there is 
enough traffic) will permit you to pay your operating expenses 
(provided you are operating honestly and efficiently) and a return 
on so much of your investment as was honestly and efficiently 
made. We haven’t yet agreed whether you or the public are to 
take the risk of loss from extraordinary events, such as earthquakes 
and floods and strikes, or of unavoidable mistakes in judgment. 
We are at odds on the question whether you are to get the benefit 
of increased land values, or of appreciation in your plant due to 
higher prices and labor costs. We disagree as to the amount which 
is to be added, if anything, on account of franchise value, good will, 
or the value of your road as a going concern. On the other hand 
we haven’t discussed at all the most important question of all, 
the percentage of return you are to get each year once the value 
is determined. 

“T think, gentlemen, that we understand each other. I believe 
that the time has come for a reasonable compromise, and that if 
we bear in mind the welfare of the community, for which we are 
all working, we can settle the matter this afternoon. There is 
only one thought I would like to leave with you. The items on 
which we are still in dispute are interdependent. One hangs on 
the other. If you are to assume the risks of earthquakes, floods, 
and sirikes, or of unavoidable mistakes in construction or opera- 
tion, you will insist, and rightly insist, on a larger percentage return 
to compensate you for that risk. If we assume those risks, we are 
entitled to ask you to be content wich a lower rate of return. 
If you are to get the benefit of what my friend calls the unearned 
increment, that is an added attraction which the community is 
offering you, and which should induce you to accept a very moder- 
ate rate of annual return; if you are to get a return only on the 
money actually invested, you will be reasonable in demanding a 
larger rate of return. Your business experience and foresight and 
reputation must no doubt be compensated, either by taking your 
services into consideration in fixing the rate of return, or by agree- 
ing on some reasonable sum as the capital value of those services, 
and including it in the valuation. Those, I think, are the elements 
out of which our agreement must be made. Let’s forget Lord 
Hale, and get together on a sensible basis.” 

Anyone familiar with business negotiations can imagine what the 
outcome will be. There will be give and take, Each side will 
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concede something. One point will go in favor of the government, 
another in favor of the company, without much regard either to 
legal principle or economic theory. Just where the compromise 
will be, must depend on a number of strategic factors—on the 
strength of the capitalists’ desire to undertake the enterprise, and 
of the government’s desire to have them do it, on their relative 
bargaining powers, perhaps on the toss of a penny. What is 
yielded in valuation may be reclaimed in rate of return. Perhaps 
the public representatives will be strong enough to gain almost 
all their points; perhaps they will be weak enough to concede 
almost all. Somewhere a compromise will be hit upon. Then the 
lawyers will get together and draw up the results of the negotia- 
tion in a document which expresses in legally effective language 
the practical compromise which has been reached. 


III 


My object in rehearsing this imaginary negotiation has been to 
bring out the true character of the hypothetical contract which the 
rule in Smyth v. Ames implies. Many business transactions are 
entered into without a clear formulation of terms. A man visits a 
doctor; he does not generally settle in advance the fee which he is 
to pay. A woman buys two pounds of sugar at a grocery store; 
she may not know till the end of the month what the price is. 
Where there is a simple transaction like the sale of a commodity 
with a current price, or performance of services which have a cus- 
tomary value, it is not impossible for a court to arrive, ex post facto 
with reasonable certainty, at the probable terms of che contract. 
Even if there is no standard by which the terms could be gauged, 
such as a market price, or a customary fee, there are currently 
accepted rules of reasonable conduct which make it possible for 
a court to reconstruct fair terms without doing substantial in- 
justice to either party. But where the contract is virtually unique, 
where there is no accepted standard of reasonableness to which its 
terms can be referred, and where the relations which it determines 
are from their nature complex beyond measure, a court which at- 
tempts to deduce from general notions of reasonableness and cus- 
tomary fairness the unwritten and unthought terms of such a con- 
tract, made perhaps fifty years ago, is obviously attempting the 
impossible. 

In no class of business agreements is the utter impossibility of 
attempting to reconstruct a posteriori the probable terms of a non- 
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existent contract more apparent than in the case of agreements 
involving an element of extraneous risk. An insurance contract is 
a typical example. The insured is to pay a certain premium, and 
the insurer is to pay a certain principal sum if certain contingencies 
happen. If the court knows neither the premium which is to be 
paid, nor the contingencies upon which payment of principal de- 
pends, obviously it cannot reconstruct the contract along general 
lines of reasonableness, or by guessing at what the parties probably 
meant. The premium might have been large, and the contingencies 
probable, or the premiums small and the contingencies remote. 
Either alternative would have been equally reasonable, and equally 
probable. 

The relation between the owners of a public utility and the 
government is not a standardized relation. There is no generally 
accepted norm to which a contract embodying such a relation can 
be assumed to conform. It is not a simple transaction, like the sale 
of a current commodity, or the performance of customary services. 
And it involves to a large degree the element of extraneous risk. 
The probable earnings depend upon a number of contingent factors, 
some within the control of the owners, some within the control of 
the government, others beyond the control of either. The risk of 
loss or chance of profit from any one of these contingencies, and 
especially from those which are beyond the control of either party, 
may fall on the company or on the community, and in many cases 
it is impossible to say whether it should more reasonably fall on 
one or on the other. It all depends upon who pays or receives 
the theoretical insurance premium against the happening of these 
contingencies. 

I have already indicated, in the imaginary negotiations which I 
have portrayed, some of the uncertain factors in the public utility 
relation. What standard of reasonableness or what law of prob- 
ability can determine whether the company or the public shall 
stand the risk of unforeseeable catastrophies or of reasonable mis- 
takes of judgment? Or which side to the bargain shall get the bene- 
fit of unearned increments of value, or of the cheaper unit costs 
of operation and larger gross revenues due to the growth of the 
community? There are at least two other elements of uncer- 
tainty, of the most far-reaching importance. 

Obviously there is no mathematical relation between earnings 
and rates, although courts and commissions sometimes speak as if 
there were. The level of rates is only one of the three major factors 
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which affect earnings. The other two are the level of expenses, 
and the volume and character of traffic. A regulating commission 
may fix a schedule of rates designed to produce say a seven per 
cent return on a given valuation. But there may be a slump in 
traffic, or a temporary rise in operating expenses, which cuts down 
the actual return to five or four per cent. What disposition is to be 
made of this “deficit”? Or the deficiency may arise in the early 
development years of the company’s life, before traffic has reached 
its full volume, and before the machine is working smoothly. Is the 
company to be reimbursed for such deficiencies, or are they among 
the risks which it assumes? If it is to be reimbursed, in what 
manner? Obviously there are many possibilities. A distinction 
might reasonably be made between differences due to miscaleula- 
tions of the commission as to probable operating expenses, and de- 
ficiencies due to insufficient trafic. To begin with the first. Shall 
the commission each year, in fixing rates for the ensuing year, take 
into account its own under- or over-estimate of expenses the 
previous year, and correct the award for the ensuing year by adding 
or subtracting the amount of the previous miscalculation? Theo- 
retically such a procedure would perhaps be correct; but it is 
equally probable that in view of the almost insuperable difficulty 
of determining how much of the deficit or surplus was attributable 
to the miscalculation, and how much to other causes, the govern- 
ment would insist that its good faith and fairness be taken for 
granted, and that the company be satisfied with the regulating 
body’s general duty to act fairly and to the best of its ability. Def- 
icits due to lack of traffic offer even greater difficulties. It may be 
assumed that the government has not under any circumstances 
agreed to make good losses out of its own treasury. But suppose 
that during the early years of development traffic was light, but 
that in later years it has grown to remunerative proportions. Is 
the company entitled co recoup its early losses out of subsequent 
earnings? If so, in what manner? By calling the early loss a 
capital investment, part of the cost of production of the business as 
a going concern, and hence part of the fair value on which fu- 
ture annual returns are calculated? Or by recouping the losses 
as rapidly as the traffie will bear? Or by amortizing them over 
a period of years? Or shall the early losses be deemed one of 
the business risks which the company has assumed, and for which 
the annual return is deemed a fair compensation? Obviously any 
one of these alternatives might reasonably have been agreed upon. 
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A similar problem arises when a company for some time in ex- 
clusive possession of the field is suddenly subjected to competition, 
and its earnings materially reduced. If after a few years the com- 
petitor is eliminated or bought out, or if traffic develops in suffi- 
cient volume co make both railroads profitable, are the competi- 
tive losses to be recouped, or are they, too, among the risks as- 
sumed by the company? 

The second element of uncertainty arises out of the rate-making 
practices of the railroads. It is a well-known fact that under a 
commercial system of rate making certain commodities are carried 
at a rate so low that while perhaps they bring in their out-of- 
pocket expenses, they add little if anything to the continuing costs 
of operation or to the fixed charges or dividends. The state of the 
law appears to be that while a railroad may of its own volition 
reduce rates to such a level, for reasons of commercial competition, 
without incurring the charge of unjust discrimination, nevertheless 
the government cannot constitutionally force a railroad to make 
such special rate reductions, even if the net result of all its opera- 
tions is to bring in a fair return.' Assume that a railroad has 
made such competitive reductions on a substantial number of com- 
modities. Has it a constitutional right to recoup the deficiency 
in net earnings from these commodities out of such of the traffic 
as will bear a higher rate? Or are the losses from its competitive 
ventures for its own account? 

Thus it is apparent that were we privileged to transport our- 
selves back to the days in which railroads were built, even if we 
could carry with us all the economic and juristic wisdom which the 
last quarter-century has produced, we would find it impossible to 
indicate any true economic or legal principle of race making. We 
could not, however acute our perception, point to any one criterion 
of reasonableness, and say that it and it alone was sound. Essen- 
tially, it would be a subject for business agreement. A lawyer 
might point out that a certain combination of terms would leave 
a loophole or an ambiguity not contemplated by the parties. An 
economist might point out that another combination of terms in- 
volved practical consequences injurious to one party or the other. 
But when both lawyer and economist have had their say, there 
would still remain a substantial variety of possible adjustments, 
each different from the other, and each nevertheless accomplishing 
the primary objects which the parties had in mind. 

1 Northern Pacific vy. North Dakota, 236 U.S. 585 (1915). 


CHAPTER V 
THE GENERAL LEVEL OF RATES! 


1. A CHANGE IN THE GENERAL LEVEL OF RATES ? 


By THE COMMISSION: 

This proceeding was instituted upon our own motion for the pur- 
pose of determining whether, and to what extent, if any, further 
general reductions in rates, fares, and charges of carriers by rail- 
road applicable in interstate or foreign commerce may lawfully be 
required under section 1 or other provisions of the interstate com- 
merce act upon any commodities or descriptions of traffic; and 
also to determine what will constitute a fair return on and after 
March 1, 1922, under section 15a (8) of the interstate com- 
merce act. ... 

In Increased Rates, 1920, decided July 29, 1920, [58 I. C. C. 220] 
we designated rate groups as provided in section 15a and author- 
ized substantial increases in freight rates, passenger fares, and 
certain charges. Late in that year there developed in this country 
a pronounced and long-continued business depression, nation 
wide, a phase of the general post bellum adjustment throughout 
the world. Practically all traffic and all industry have been af- 
fected. There has been substantial reduction in the price of most 
commodities without a corresponding reduction in rates. There 
is a definite conviction in the minds of the shipping public that 
the present rate level is unreasonably high, is an effective barrier 
to the return of business activity, prosperity, and the usual volume 
of traffic, and that it should be substantially reduced. 


FAIR RETURN 


Section 15a (3) of the interstate commerce act provides: 


The Commission shall from time to time determine and make 
public what percentage of such aggregate property value consti- 
tutes a fair return thereon, and such percentage shall be uniform 
for all rate groups or territories which may be designated by the 
Commission. In making such determination it shall give due 

1See Vanderblue and Burgess, pp. 103-117. 

2 Reduced Rates, 1922, 68 I. C. C. 676 (May 16, 1922). 
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consideration, among other things, to the transportation needs 
of the country and the necessity (under honest, efficient and eco- 
nomical management of existing transportation facilities) of 
enlarging such facilities in order to provide the people of the United 
States with adequate transportation: Provided, That during 
the two years beginning March 1, 1920, the Commission shall 
take as such fair return a sum equal to 51% per centum of such 
aggregate value, but may, in its discretion, add thereto a sum 
not exceeding one-half of one per centum of such aggregate value 
to make provision in whole or in part for improvements, better- 
ments or equipment, which, according to the accounting system 
prescribed by the Commission, are chargeable to capital account. 


In Increased Rates, 1920, we exercised the discretion con- 
ferred upon us and to the 5% per cent return added the one-half of 
1 per cent during the two-year period to make provision for im- 
provements, betterments, or equipment. 

Since August, 1920, the carriers as a whole, or as a whole in their 
respective rate groups, have failed by a considerable margin to earn 
the authorized return. It is urged by some that under existing con- 
ditions the question of a fair return for the future is academic and 
that it is not necessary for us to determine a percentage of return at 
this time. We do not take this view. The operation of economic 
forees which have prevented, or which may hereafter prevent, car- 
riers from earning a fair return under the adjustment of rates then 
prevailing does not constitute a bar to determination of what a fair 
return should be. By the qualifying words “‘as nearly as may be,” 
Congress recognized that conditions during certain periods might 
prevent such realization under any adjustment of rates. 

The provisions of section 15a in this respect have been framed in 
recognition of constitutional guaranties of fair return upon prop- 
erty devoted to public use. They also declare the policy of Con- 
gress— 


in its control of its interstate commerce system * * * to make 
the system adequate to the needs of the country by securing for 
it a reasonable compensatory return for all of the work it does. 
Railroad Commission of Wisconsin et al. v. C. B. & Q. R. R. Co., 
66 L. ed. (U. S. Sup. Ct.) 236, 42 Sup. Ct. Rep. 232, decided 
February 27, 1922. 


The determination of what will constitute a fair return under 
paragraph (3) of section 15a is, in our judgment, a function dis- 
tinct from that of initiating and adjusting rates under paragraph 
(2) of that section. Section 15a, reasonably construed, contem- 
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plates the determination of a return which the carriers, collect- 
ively or in rate groups, may attain over a period of time under 
rates adjusted from time to time with that object in view. The 
phrase “from time to time” does not mean that we should adjust 
and readjust rates to meet business fluctuations. Whether car- 
riers may be able to earn an aggregate net railway operating in- 
come equal to a fair return must depend to a large extent upon 
business conditions. In the Wisconsin case, supra, the court 
said : 


The new measure imposed an affirmative duty on the Inter- 
state Commerce Commission to fix rates and to take other im- 
portant steps to maintain an adequate railway service for the 
people of the United States. This is expressly declared in section 
15a to be one of the purposes of the bill. 


We have before us a practical problem. The record emphasizes 
the need of a constant influx of capital to meet the country’s grow- 
ing transportation needs. In the 10-year period ending June 30, 
1916, a period of relatively low costs of materials, supplies, and 
labor as compared with present costs, there was a net addition to 
capital account for new lines and extensions, additions, better- 
ments, and general expenditures properly chargeable to that ac- 
count which aggregated about 534 billion dollars, or an average 
of 574 millions per annum. According to an exhibit of the carriers, 
expenditures for such purposes in the 12 months ended September 
30, 1921, aggregated about 365 millions, an average of 1 million 
a day. This omits certain roads not reporting. The carriers esti- 
mated that, based on the volume of traffic which they were then 
handling, capital expenditures in the year 1922 should approximate 
458 millions, and that if transportation facilities are to be ex- 
panded in 1922 as they should be to provide for a materially in- 
creased volume of business, the expenditure this year should be 
approximately 858 millions, or an average of 2!/3; million dollars 
a day. Others estimate lesser amounts. Some authorities on 
transportation and economic conditions place the requirements for 
the next few years at even higher amounts, to come in part out of 
earnings, and predict that, unless there is immediate resumption of 
new construction, a return of anything like normal business will re- 
sult in “strangulation for lack of transportation.” Others are of 
opinion that the existing transportation machine, if properly main- 
tained, with necessary additions in the way of terminals and track- 
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age facilities, is adequate to handle the business which may reason- 
ably be expected in the immediate future. 

It is obvious that large additions to capital must continually be 
made. Most of the capital will have to be acquired through the is- 
suance of securities which must be sold in the markets of the world 
in competition with other classes of securities. Within the next few 
years the Government must provide for the refunding of some 6 
billions of its indebtedness. The carriers must attract money by 
rates of return and stability of investment. While return must not 
exceed a reasonable charge against the public served, it must be 
such as to obtain the needed new capital. It is necessary to deter- 
mine and make public, as required by section 15a, a percentage of 
fair return. Determination of the percentage implies, or carries 
with it, no guaranty. Read in connection with the provision for 
recapture of one-half of the excess above 6 per cent it is, instead, 
a limitation. 

Because the yield on some railroad bonds has declined to some- 
thing over 5 per cent it does not follow that a fair return should ap- 
proximate that percentage. We do not deal alone with interest 
rates on mortgage obligations, or with the more favorably located 
and prosperous carriers whose credit conditions may enable them 
to obtain money at relatively advantageous rates. In the recap- 
ture provisions Congress recognized that uniform rates on com- 
petitive traffic which would adequately sustain all the carriers 
would produce substantially and unreasonably more than a fair 
return for some carriers. We should not take the few, and the 
highest type of their securities, as the basis for determining what 
shall be a fair return for all. It can hardly be disputed that tbe 
carriers of this country should not continue to provide for all 
needed capital by successive bond issues. Issuance of bonds in a 
disproportionate degree unduly increases fixed charges and tends 
to weaken the credit of the carriers. In such a process eventually 
a point must be reached where no new capital can be raised, except 
for short terms at high races. No substantial proportion of the 
new capital has been raised by issuance of stock since 1907. 

Notwithstanding the failure of the carriers to earn the 6 per cent 
allowed in the first two years of operation under section 15a, there 
is an upward trend in railroad securities, which share in the im- 
proved conditions that have prevailed generally in the money mar- 
ket. This is urged upon us as an argument for reduction in the 
percentage to be determined. Other elements, however, are to 
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be considered. The intent of Congress was to create a steady and 
reliable flow of money “for enlarging such facilities in order to 
provide the people of the United States with adequate transporta- 
tion.” A substantial reduction in the percentage of return might 
be unsettling in its effect, particularly in light of the fact that the 
return allowed in 1920 was not realized. The fact that a utility 
may reach financial success only in time or not at all is a reason 
for allowing a liberal return on the money invested in the enter- 
prise. Galveston Electric Co. v. City of Galveston, 42 Sup. Ct. Rep., 
351, decided April 10, 1922. 

In numerous cases cited, courts and regulating authorities of 
States have recognized that public utilities and railroads may 
be permitted individually to earn under reasonable rates at 
least 6 per cent upon fair value. In some instances higher rates 
of return have been approved. But we are here considering re- 
turn upon “the aggregate value of the railway property.” 

The interstate commerce act in many provisions other than those 
quoted indicates that 6-per cent may be regarded as a fair return. 
Paragraph (6) of section 15a provides for the disposition of net 
railway operating income in excess of 6 per cent of the value of the 
property held for and used in the service of transportation. One- 
half of the excess goes into a reserve fund, which may be drawn 
upon for certain purposes, in accordance with paragraph (7), when 
net railway operating income for any year is less than a sum equal 
to 6 per cent upon the value. Under paragraph (12) we may make 
loans from the general railroad contingent fund, such loans to bear 
interest at the rate of 6 per cent per annum. Under paragraph (14) 
we may lease equipment or facilities purchased from the general 
railroad contingent fund, the rental charges to be at least sufficient 
to pay a return of 6 per cent per annum plus allowance for depre- 
ciation. That Congress by direct legislation fixed the fair return 
for the period of two years beginning March 1, 1920, at the rate of 
51% per cent, to which, in our discretion, we might add not exceed- 
ing one-half of 1 per cent, is a matter which may fairly be con- 
sidered in the determination of the rate for the period immediately 
ensuing. But, taken in connection with the other provisions of 
section 15(a), it does not constrain us to consider 51% per cent as 
maximum in determining a fair return for the ensuing period. 

Under our system of accounts all charges to the account “railway 
tax accruals” are deducted from railway operating revenues before 
arriving at railway operating income, and all State and Federal 
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taxes, income or other, relating to carriers’ railway property, opera- 
tions, and privileges, are charged to that account. This method of . 
accounting was recently sanctioned by the Supreme Court of the 
United States in Galveston Electric Co. v. City of Galveston, supra. 
As indicated by the Court, the net income under this account- 
ing procedure is to the stockholder a tax-exempt income, and 
this fact should be considered in determining what return shall be 
deemed fair. 

The railway operating income, increased or diminished, as the 
case may be, by the credit or debit balances in the accounts known 
as equipment rents and joint-facility rents, becomes net railway 
operating Income, the amount of which is less than it otherwise 
would be by the amount of income tax accrued or paid. The term 
“net railway operating income” is defined in paragraph (1) of sec- 
tion 15a. Under paragraph (3), above quoted, rates are to be so 
adjusted that carriers as a whole or in designated rate groups will 
earn an aggregate annual net railway operating income equal, as 
nearly as may be, to a fair return. If this were realized in any in- 
stance the carrier would receive that return over and above all 
taxes, including the Federal tax on income, and if the fair return 
as determined and made public by us was 6 per cent the carrier 
would hold that return “tax free” in the sense that after payment 
of its income tax it would still have left the 6 per cent. 

Railway corporations, like all others, are subject to income taxes 
which, since January 1, 1922, amount to 12.5 per cent on their net 
income less deductions computed as provided in the income tax law, 
42 Stat. L., 277. In our view railway corporations should, like 
other corporations, pay their Federal income taxes out of the in- 
come, rather than collect it, in effect, from the public in the form 
of transportation charges adjusted to enable it to retain the desig- 
nated fair return over and above the tax. We may observe that 
a fair return of 5.75 per cent, representing an aggregate annual 
net railway operating income arrived at after deducting, among 
other things, the Federal income tax on a return of 6 per cent, 
would be approximately the equivalent of a fair return of 6 per 
cent, out of which the Federal income tax was payable. 


RAILWAY PROPERTY VALUE. 


In Increased Rates, 1920, supra, one of the material facts to be de- 
termined was the aggregate value of the properties of the carriers 
held for and used in the service of transportation. As was pointed 
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out, the territorial grouping designated by us differs somewhat 
from that proposed by the carriers; but, inasmuch as the record 
dealt, principally with the three major groups as defined by the 
carriers, the evidence was considered, in respect: to grouping, as 
presented by the carriers and others then before us. ; 
Upon consideration of all the facts and matters then of record, 
and those which, under section 15a, we were either required or au- 
thorized to consider, we found— 
that the value of the steam-railway property of the carriers sub- 
ject to the act held for and used in the service of transportation 


is, for the purposes of this particular case, to be taken as approxi- 
mating the following: 


Eastern group, as defined by the carriers........ $8,800,000,000 
Southern group, as defined by the carriers....... 2,000,000,000 
Western group, as defined by the carriers, includ- 

ing both the western and Mountain-Pacific 

groups herein designated........... ae ee ee 8,100,000,000 


Totalacsat.awemadid hil eee ee 18,900,000,000 


More than 20 months have passed since our former determina- 
tion, and in that period the valuation of the railroads under section 
19a has gone forward. The work is still incomplete, but has pro- 
gressed to such an extent that we may accept the results with 
fuller assurance, both as to particular roads and as showing gen- 
eral trends and principles. In our administration of various sec- 
tions of the act, and in our certification of standard return for the 
purposes of the Federal control act, we have had occasion to make 
further investigation and corrections of investment accounts of 
the carriers. 

The various other values and elements of value, as set forth in 
Increased Rates, 1920 .. . have been reéxamined in the light 
of the present record and the requirements of section 15a. We 
find no present reason to disturb the value taken by us in that 
proceeding as approximating the sums there stated, except to the 
extent that subsequent additions to or withdrawals from the prop- 
erty in service, including materials and supplies and working 
capital, and further depreciation, make adjustment necessary. 
Whether the value taken by us in 1920 should stand without con- 
sideration of these later items or not, the difference would be re- 
flected only in fractions of per cents of the returns hereinafter in- 
dicated as the results of operation. . . 
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FREIGHT RATES AND CHARGES 


The positions. of shippers and representatives of the public in 
this proceeding are diverse. Many urge immediate radical reduc- 
tions, contending that rates in the aggregate or on particular 
commodities are unreasonable; that the increases of 1920 con- 
tributed to the depression which followed by a few months the 
date of their establishment; that notwithstanding some read- 
justments and reductions subsequently made, the existing rate 
level is preventing a revival of commerce, and, by diminishing 
the flow of traffic, defeats the desired end of producing adequate 
net return for the carriers. Others urge that rates be reduced as 
soon as possible, but express no opinion as to whether reductions 
should now be made. Most of the general commercial and 
shippers’ organizations urge that reductions when made should 
apply generally to all rates, as did the increases of 1918 and 
1920, but no shipper or shippers’ organization urged reductions 
in fares as well as in rates. Numerous State commissions in the 
West and South contend that reductions should be made both in 
rates and in fares. The representatives of certain industries and of 
a few general organizations urge that reductions be applied only to 
basic commodities, the staples which are recognized as most im- 
portant to the economic situation of the country, and which usu- 
ally constitute low-grade freight. 

The carriers are unanimous in the opinion that increased rates 
have not caused the business depression, which they attribute to 
generally recognized world-wide readjustments resulting in unfa- 
vorable trade and credit conditions, restricted purchasing power, 
contraction of consumption, and, in many instances, collapse of 
demand. The carriers contend that the increased rates were not 
even an important contributing factor in the lessening of traffic 
in 1921, and that reduction in rates will not restore normal traffic. 
They do not, however, advocate rate increases as a means to in- 
crease net revenue. They admit that rates are too high and must 
come down, but they insist that rates cam not be further reduced 
until the costs of transportation are further reduced. 

Rates generally have been increased twice in the past four years, 
the increase of 1920 alone having been intended to produce more 
than one billion dollars additional revenue from the transportation 
of freight. As wages and cost of materials have been materially re- 
duced since the increases of 1920, it is the position of shippers gen- 
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erally that the inability of the carriers to earn a fair return since 
these reductions were made is due largely to the failure of traffic 
to move in normal volume, and that the most important problem 
before us is to devise rates that will move more traffic and at the 
same time be compensatory to the carriers. It is generally recog- 
nized that existing high rates are a burden upon commerce, and 
many shippers insist that they are forcing movement to other forms 
of transportation, tend to restrict traffic, and in some instances to 
prevent particular movements. Many complaints are also made 
relative to the disturbance of relationships between producing or 
consuming districts due to the manner in which rates have been 
increased, and to partial readjustments which have subsequently 
taken place. The belief is general that traffic has been localized 
and the radius of distribution reduced. One representative wit- 
ness testified that while his trade in territory within a radius of a 
hundred miles declined 16 per cent in 1921, as compared with 1920, 
the volume of his business in territory distant from 500 to 800 
miles declined from 30 to 50 per cent. 

Some shippers contend that the psychological effect upon in- 
dustry of existing high transportation charges is as important as 
the effect in dollars and cents. Agitation of the freight-rate ques- 
tion has been continuous, and the shipping public, aware that 
transportation charges are still on a high level, is discounting 
price deflation and withholding purchases in the expectation of 
lower delivered costs. This has a substantial effect upon the vol- 
ume of traffic and revenues of carriers. Rate stability is one of 
the important needs of commerce. It is a fundamental law of 
business that the anticipation of a falling market tends to restrict 
purchases. The public does not accept the present rate level as 
stable because of the belief that rates are too high and must 
come down. 

In the year 1920 there culminated a period of extreme inflation 
which was followed by a period of depression. At the close of the 
hearings the depression had existed for approximately a year and 
one-half. Factors other than transportation charges have been 
showing a tendency to stabilize upon a level considerably below 
that of 1920 but higher than the pre-war level. Shippers urged 
that although rate reductions if made a year ago might not have 
stimulated traffic, there are reasons for believing that reductions, 
if made now, would hasten business recovery and result in in- 
creased tonnage. 
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Many shippers contend that such reductions as are made should 
apply upon traffic generally rather than upon specific commodities. 
The rate increases of 1918 and 1920 affected all commodities. 
These shippers say that prior to the general increases the differences 
between carload rates on low-grade basic commodities and rates 
on other commodities were as great as were justified by conditions 
then existing. Those differences have been widened by the percen- 
tage method of increasing rates, presumably in accord with changed 
conditions. The volume of traffic in the various commodities 
handled by different carriers is far from uniform. For example, 
the percentage of coal tonnage to total tonnage ranges from 4 per 
cent on some lines to 85 per cent on others. These shippers urge 
that, in the absence of proof that rates on particular commodities 
are unlawful, reductions confined to particular commodities will 
result in unfair distribution of the transportation burden and de- 
plete the revenues of one set of carriers for the benefit of others. 
They refer to the many practical difficulties encountered in any 
attempt to select particular commodities for a general reduction 
to the exclusion of others, and to the tariff confusion and new com- 
modity rates which will result. One of the needs of commerce 
is the lessening of the spread in rates between commodities and 
localities created by the percentage increases of 1918 and 1920. 
This applies to commodities in general and not merely to basic 
commodities. Shippers say that carriers’ revenues have been de- 
pleted in the aggregate by piecemeal reductions, but that the 
public generally does not recognize such changes as a general lower- 
ing of the rate level; that the restoration of confidence and stabiliza- 
tion of business can not be attained by such a process; and that any 
anticipation that reductions in freight rates will tend to increase 
confidence and a willingness to purchase can only be realized by 
reductions more general in extent than if limited to basic commodi- 
ties. 

Evidence was introduced concerning a wide range of commodi- 
ties. Particular attention was directed to basic commodities, 
among which may be mentioned coal, iron, and steel and the 
materials which enter into their manufacture, stone, sand and 
gravel, brick and clay products, cement, forest products, food- 
stuffs, agricultural products, and live stock. 

Shippers of basic. commodities submitted the same general 
character of evidence relative to the necessity of rate reductions 
as other shippers, but advocated large reductions upon the basic 
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commodities even though as a result no reductions may now be 
made upon other commodities. They urged that generally these 
commodities constitute low-grade freight which moves in any - 
class of equipment, loads heavily, is subject to little loss or damage 
in transit, and consequently is desirable traffic for the carriers and 
entitled to the lowest rates. They also urged that, since the exist- 
ing rates were authorized, price declines on basic commodities had 
been more severe than on higher-grade commodities; that their in- 
dustries as a whole were in a depressed condition; that in some cases 
the commodities were being sold at a loss; that many basic com- 
modities are important raw materials used in manufacture; that 
rate reductions thereon will do much to reduce cost of production 
and to stimulate business; and that generally transportation 
charges thereon were and are out of proportion to the value of the 
property transported, and restrict production and movement. . . . 


CONCLUSIONS 


The carriers take the position that we must be guided solely by 
those things which are definite and certain in the past. With this 
we can not agree. Our function under the law is not that of mere 
computers and can not thus be atrophied. The duty to prescribe 
rates for the future carries with it the obligation to exercise an 
informed judgment upon all pertinent facts, present and past, in 
order to forecast the future as best we may. In Rates on Grain, 
Grain Products, and Hay, [64 I. C. C. 85], we said at page 99: 


* * * The duty cast upon us by section 15a is a continuing 
duty and looks to the future. It does not constitute a guaranty 
to the carriers, nor is the obligation cumulative. We are not 
restricted by past or present statistics of operation and earnings. 
These are serviceable only as they illuminate the future. What 
is contemplated by the law is that in this’exercise of our rate- 
making power the result shall reflect our best judgment as to the 
basis which may reasonably be expected for the future to yield 
the prescribed return. 


When we decided Increased Rates, 1920, the country was still 
in a period of steadily rising prices. We then resolved doubts 
as to future operating costs in favor of the carriers. In recent 
months costs have been declining and traffic increasing. Rates 
of pay for employees have been reduced to an extent which, based 
upon the light traffic of 1921, is estimated by carriers to aggregate 
more than $350,000,000 per annum. The Railroad Labor Board 
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has estimated that the reduction exceeds $400,000,000 per annum, 
without taking into account changes in rules and working condi- 
tions. The tendency is toward increased revenues, lowered costs, 
and higher net income for the carriers. . . . 

It is our duty to initiate such rates as will enable the carriers to 
earn as nearly as may be a fair return, qualified as provided in the 
act. In 1920 we authorized large increases in freight rates and pas- 
senger fares designed to produce the necessary revenues under the 
conditions then prevailing. There was then little doubt of the 
ability of industry to bear the increased charges. The situation 
has since changed. The country has been passing through a period 
of abundant supply and slack demand, in which prices at the source 
have fallen off sharply. High rates do not necessarily mean high 
revenues, for, if the public can not or will not ship in normal 
volume, less revenue may result than from lower rates. 

Shippers almost unanimously contend, and many representatives 
of the carriers agree, that “freight rates are too high and must 
come down.” ‘This indicates that transportation charges have 
mounted to a point where they are impeding the free flow of com- 
merce and thus tending to defeat the purpose for which they were 
established, that of producing revenues which would enable the 
carriers “to provide the people of the United States with adequate 
transportation.” In 1921, freight traffic was only slightly more 
than 10 per cent in excess of that in the year ended June 30, 1915, 
which was not an unusual year. But the charges for moving 
freight traffic in 1921 totaled nearly four billion dollars, or about 
two billion dollars in excess of 1915. Railway operating revenues 
_in 1921 aggregated about 51% billion dollars, or more than 24% 
billion dollars in excess of 1915. If the traffic in 1921 had equaled 
that indicated as normal by the trend during the 26-year period 
preceding the war, freight revenues and total railway operating 
revenues would have exceeded those of 1915 by approximately 
21% billion and 31% billion dollars, respectively. Without any 
allowance for pyramiding of transportation charges in goods pass- 
ing from hand to hand, these figures are significant as explaining, 
at least in part, existing wide spreads between the amounts re- 
ceived by producers and those paid by consumers. 

Manifestly the depression of 1921 resulted primarily from causes 
other than transportation charges. But it does not follow that 
under present conditions existing high rates do not tend to retard 
the return to a more normal flow of commerce. Deflation has 
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taken place to a greater or less extent in wages and origin prices 
of commodities in nearly all branches of industry but most trans- 
portation charges ‘are still near the peak. In Rates on Grain, 
Grain Products, and Hay, supra, we said at page 100: 


The really vital concern of the carriers, in this situation, is to 
promote the return of what may be deemed normal traffic, and 
anything which will help toward this end is greatly to their benefit. 
So far as a tendency downward in their rates can be induced, and 
so far as the reductions in wages and prices which have already 
been made effective can be converted into rate reductions, we 
are assured that the full return of prosperity will be hastened for 
both industry and labor. 


Practically all agree that stability of freight rates is highly 
desirable and that normal traffic may not well be expected until 
the present widespread expectation of rate reductions is realized 
or dispelled. To assume that rates can or should be stabilized 
on the present high basis is futile. As already observed, the an- 
ticipation of a falling market tends to restrict purchases, and until 
the public is convinced that there is little likelihood of immediate 
further material reductions in prices or transportation charges, 
the confidence necessary to normal business will to that extent be 
impaired. The period of deflation has been in progress more than 
15 months; demand is reviving; prices are showing a tendency to 
stabilize upon a level much below that of 1920 but above that of 
pre-war years; and conditions of the agricultural and manufactur- 
ing industries have greatly improved in the past few months. 

We are of opinion that general reduction in the rate level, 
as substantial as the condition of the carriers will permit, will 
tend not only to lessen the transportation burden but also to 
equalize and stabilize the conditions under which commerce and 
industry are carried on, with consequent fuller assurance to the 
carriers of realizing the fair return contemplated by the law. 

The results of the three-year period, ended June 30, 1917, 
were by statute made a criterion for just compensation to the 
carriers taken under Federal control. The raising of the rate 
level by the Director General of Railroads in June, 1918, and again 
under our authority in August, 1920, were necessitated by increases 
in operating expenses. The latter have now partially receded. 
The rate increases were general and justified by the increase in 
general cost of service, and with decrease in that cost a rate de- 
crease, also general, is justified. The justification for decrease 
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is to be found in the rate structure as a whole rather than in indi- 
vidual rates, or in rates on individual commodities. It is true that 
the prices of some commodities have receded more rapidly and to 
a greater extent than others, even as some went up more rapidly 
and to a greater extent than others. Readjustment, however, 
is not complete and the process of equalizing prices is still in prog- 
ress, Some coming up and others going down, which will prob- 
ably result in a more equal price level in the near future. The 
needs of commerce can not be met if rates are to fluctuate with 
market prices of commodities. In bringing down the rate level 
to meet lowered expenses a similar process should be followed 
and the reduction made generally upon all commodities in substan- 
tially equal ratio. 

After considering all the facts of record, including the necessity 
of reasonable expenditures for additions and betterments, we find 
and determine: 

1. That on and after March 1, 1922, a fair return upon the ag- 
gregate value of the railway property of the carriers defined in 
section 15a of the interstate commerce act, determined as therein 
provided, will be 5.75 per cent of such aggregate property value 
as a uniform percentage for all rate groups or territories designated 
by this commission. 

2. That the existing freight rates and charges, including charges 
for switching and other accessorial services and all other charges 
applicable to freight service which were increased by authority of 
Increased Rates, 1920, will be on and after July 1, 1922, unjust 
and unreasonable to the extent that they may respectively in- 
clude more than the following percentages of increase over the 
rates in effect immediately prior to August 26, 1920, in and be- 
tween the various rate groups as defined in Increased Rates, 1920, 
58 I. C. C. 220, 489, and Authority to Increase Rates, ibid., 
302: 

In the eastern group, also between points in Illinois territory and 
between Illinois territory and the eastern group, 26 per cent instead 
of the 40 per cent authorized in the decisions last cited. 

In the western group, and between the western group and Illinois 
territory, 21.5 per cent instead of the 35 per cent so authorized. 

In the southern and mountain-Pacifie groups, 12.5 per cent in- 
stead of the 25 per cent so authorized. 

On interterritorial traffic, except as otherwise provided herein, 
20 per cent instead of the 331/; per cent so authorized... . 
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McCuorp, Chairman: 
- Inso far as it results in a reduction of rates I assent to the report 
in this case, but I am not in full accord with it. 

At this time I am opposed to fixing a rate of annual return on the 
aggregate value of the railway property, and in any event to a rate 
of 5.75 per cent. If a rate of return is to be fixed at all, I think it 
should not exceed 5.5 per cent, which was that fixed by Congress at 
a time when conditions were at their worst and which seems to me 
not only adequate for present purposes but for future adjustments. 

I think that the times and conditions plainly demand reductions 
in rates on all materials and products that are basic in industry 
and in our existence as a people to a level that business interests 
will recognize as the lowest available for some time to come. 
Nothing less will quiet the prevalent unrest and agitation for lower 
transportation costs and encourage the needed healthy flow of 
traffic. The more nearly we approximate the admissible limits 
of reduction the more effectually will we obtain that stabilization 
of rates which is conceded to be essential to a full and country 
wide resumption of business. In my judgment the general reduc- 
tions, now decreed, fall short of full attainment of the desired end. 
The record convinces me that the present level of rates on the 
basic articles is now operating as a serious burden upon commerce 
and should be materially reduced, and that upon a considerably 
lower level of rates, with an induced higher level of traffic activity, 
not only will the carriers secure more net revenue but the prosperity 
of the country as a whole will be greatly enhanced. The pulse of 
both industry and transportation is still below normal, although 
there is and has been for several months marked improvement, and 
their mutual interests demand a 50-50 readjustment of the very 
material rate increases under Hx parte 74,1 if reductions are to be 
made on all classes and commodities, and a still greater reduction 
if confined to selected commodities. I entertain no doubt of our 
power and duty under the law to do this. Reductions on that 
general basis should also be applied to passenger fares. 

There is every reason to believe that, with decreases on that basis 
and the more effectual stabilization of rates, the full amount of the 
apparent shrinkage in revenues would be more than made up by the 
expansion of traffic. One-half of the increases by Ex parte 74 were 
made the measure of the reductions we prescribed in Rates on Grain, 
Grain Products, and Hay, 64 I. C. C., 85, in the territory embraced 


1 Increased Rates, 1920, is so cited by Commissioners McChord and Potter,—Ed. 
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within the western and mountain-Pacific rate groups; and, cer- 
tainly as to those commodities, which move in large volume from 
the West to the East, there can be no defensible prescription of re- 
ductions in any less degree in the eastern group, which enjoyed a 
higher percentage of increase. The report in this case quotes an 
extract from the report in that case, to the effect that the vital 
concern of the carriers is in whatever will promote a return to nor- 
mal traffic movement, which a downward trend in rates will tend 
to accomplish. The observations there made impress me as having 
an application commensurate with the wider scope of this case, 
and the present record presents to my mind no less cogent reasons 
for equal reductions on other traffic of the country entering es- 
sentially into our national welfare. 


EastMan, Commissioner, concurring: 

In 1920 Congress provided in the transportation act for the re- 
turn of the railroads, which were then in the possession of the Gov- 
ernment, to their owners in order that they might be privately 
managed and operated. I was opposed to this early termination 
of Federal control for the reasons briefly stated in my concurring 
opinion in Increased Rates, 1920, 58 I. C. C., 220, 257, and have 
since had no occasion to change my views in this respect. But it 
is clear that we have no more important duty than to administer 
the provisions of this act in an endeavor to carry out, as nearly as 
possible, its spirit and intent. The policy which was then adopted 
after long deliberation, is entitled to the best and fairest test that 
can be given it, for only in this way can its strength or weakness 
be fully developed as a guide for future action. 

In the Wisconsin Passenger Fare case, decided in October, 1921, 
the Supreme Court has said that the “most novel and most im- 
portant feature of the act” is section 15a, which “‘ requires the com- 
mission so to prescribe rates as to enable the carriers as a whole 
or in groups selected by the commission to earn an aggregate an- 
nual net railway operating income equal to a fair return on the 
aggregate value of the railway property “used in transportation.” 
It declared that “Congress in its control of its interstate commerce 
system is seeking in the transportation act to make the system 
adequate to the needs of the country by securing for it a reasonably 
compensatory return for all the work it does.” 

Prior to the passage of the transportation act, one of the great 
complaints of the railroads was that. this commission, in the exer- 
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cise of its control over rates, had been unduly repressive and had 
not permitted a level high enough to sustain the credit of the car- 
riers and enable them to secure the capital necessary if an adequate 
transportation system were to be maintained. I think it clear, 
both from its history and from the internal evidence which it offers, 
that it was the intent of section 15a to quiet the apprehension of 
investors and provide a “‘service-at-cost” system of regulation 
under which our duties with respect to general changes in rates 
would be reduced, as nearly as practicable, to a mathematical 
process. 

In one important respect the process is more than mathematical, 
for it requires speculation as to the future. I entirely agree with 
what was said in Rates on Grain, Grain Products, and Hay, 64 I. 
C. C., 85, that the “rate adjustment can not with advantage be 
made dependent upon fluctuations in traffic,” that past and present 
statistics of operations and earnings are “serviceable only as they 
illuminate the future,’’ and that the law contemplates that “in 
the exercise of our rate-making power the result shall reflect our 
best judgment as to the basis which may reasonably be expected 
for the future to yield the prescribed return.” But it is the fair 
return which we must keep constantly in view, our speculation as 
to the future must be held within conservative limits, and we can 
not properly allow ourselves to be influenced by conceptions, 
dissociated from the act, as to what may or may not promote the 
general welfare. 

At the time of the increase of 1920 I was of the opinion that any 
valid determination of “aggregate value” was then impracticable. 
I am of the opinion that it is now impracticable, although more data 
are at hand, for we have not yet finally determined the principles 
by which value is to be estimated from the data accumulated. 
However, the commission has approximated ‘aggregate value”’ 
for the purposes of section 15a, and it is upon this value that the 
fair return must be based. Using this basis, I am convinced that 
upon the present record we can lawfully go no further in requiring 
reductions, if we follow the spirit and intent of section 15a, than 
we now go. 

In this connection, a word as to passenger fares. Neither the 
statistics before us nor the apparent trend of traffic, in my opinion, 
justify a reduction in these fares at the present time. The main ar- 
gument in support of a reduction is that the carriers would gain by 
the stimulus to traffic more than they would lose by the decrease in 
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rate per mile. This, however, is not a matter which can be deter- 
mined with any degree of certainty. It is rather a question of busi- 
ness judgment or wisdom. One of the chief objects of the return of 
the railroads to their owners was to reap the advantages of the exer- 
cise of private initiative. While public regulation is necessarily an 
interference with management, it was not the intent of the act, as I 
read it, that we should substitute our judgment for the judgment 
of the managers under such circumstances as these. But it is not 
unfair to say that the private managers have here an opportunity 
to demonstrate to the country the benefits of their initiative. 

One further comment. The transportation act provides for the 
regulation not only of rates and fares but of the wages and work- 
ing conditions of employees. The latter duty is intrusted to the 
Railroad Labor Board. While the labor board and this commission 
are independent bodies, I believe that if the administration of the 
act is to be as successful as it can be made, the two bodies must act 
in some degree of cooperation. This was done very successfully in 
1920 when the labor board was considering wages at the same time 
that we were considering rates. It rendered its decision before we 
rendered ours, so that we were able to cover in our increase in rates 
and fares the increase in wages which had been found reasonable. 

As I understand the law, the regulation of wages is independent 
of any action that we may take as to rates, but the regulation of 
rates is necessarily influenced by any action that the labor board 
may take as to wages. At the present time the labor board has the 
wages of all railroad employees under consideration; but we are 
acting without awaiting its decision and our action is, and must 
necessarily be, based upon existing wages. We have no right to 
assume or to conclude that wages will be or ought to be reduced. 
Nevertheless, these wages, which constitute the chief factor in 
railroad operating expenses, are now on trial and it is at least 
possible that they will be reduced. If they should be, we must 
either reopen our proceedings and make a new determination, 
to the confusion of industry, or the country must forego for a time 
so large a reduction in freight rates as would have been possible 
if we had postponed our decision. 

It is my best judgment that it would have been wiser and better 
if we had announced several weeks ago that our decision would be 
deferred until after the labor board had acted, not for the purpose 
of in any way prejudging the question of wages or of influencing the 
action of that body but for the purpose of so timing our own ac- 
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tion that we might be assured that the rates which we were prescrib- 
ing would be the lowest possible under the law and the rates most 
likely to remain stable for some considerable period of time. 


Potrrer, Commissioner, concurring: 

The determination that rates and charges will be, on and after 
July 1, 1922, unjust and unreasonable to the extent that they may 
respectively include more than the percentages mentioned of in- 
creases over the rates in effect immediately prior to August 26, 
1920, readjusted as mentioned in the report, is in effect a require- 
ment that present rates and charges shall, generally speaking, 
be reduced 10 per cent—certain reductions heretofore made to 
be treated as part of such 10 per cent reduction. The support for 
the finding that rates and charges should be thus reduced is the 
belief that the prospective net operating revenues of the carriers 
for the year commencing July 1, 1922, if under the existing rate 
basis, would exceed a fair return by the amount involved in the 
reduction required. This conclusion has been arrived at by cal- 
culating what would have been the net operating revenues of the 
carriers during the year 1921 if there had been in effect during that 
year the bases of rates and expenses which were in effect at the time 
of the hearing, say, February 1, 1922, and-by adding thereto 
amounts sufficient to represent the additional net revenue to be 
derived from a 10 per cent increase in traffic and from further 
reduced operating expenses in the ensuing year. 

While results of future operation are in doubt, due to uncer- 
tainty as to the duration of the existing coal strike and other fac- 
tors, I am convinced that the forecast which we are required to 
make is justified by present prospects. So far this year there has 
been a substantial increase of traffic and conditions are improving. 
There is warrant for the expectation that further reduction of 
expenses in substantial amount will be realized. In view of the 
favorable prospect and the industrial and commercial need for 
lower rate levels, I concur in the conclusion that reductions should 
be made. If, later, we are convinced that our estimate respecting 
increased net earnings is not warranted by increased traffic or 
further reduction of expenses, existing rates can be restored to the 
extent which then seems necessary. 

Notwithstanding the need, which is decreasing, for lower rates, 
I am not certain that we render a real service to the shipping 
public in requiring reductions unless and until there is further 
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reduction of operating expenses. Efficient transportation is more 
important than cheap transportation. Better service was the 
demand in the busy and prosperous summer of 1920. The increases 
then authorized were accepted generally without complaint. 
Returning prosperity will bring its demand for better service and 
unfortunately the need will be acute. I apprehend that in the near 
future shippers will lose and suffer more from inadequate service 
than could result from the continuance of present rates. But 
responsibility for ultimate results is not upon us. The transport- 
ation act in section 15a limits the return we may allow the carriers. 
We must accord to shippers the supposed benefit of that limita- 
tion. 

While the conclusions of the report have the support of the 
majority of the commission, as most nearly representing the con- 
sensus of opinion, it is apparent from the individual expressions 
that to a considerable extent the views of the majority differ. 
I call attention to certain respects to which I have preference for 
different conclusions. Assuming that there is a prospective excess 
earning available for rate reduction, I think different treatment 
was required for the following reasons: 

1. The percentage increases authorized by Ex parte 74 resulted 
in disproportionate increases upon long-haul traffic. The effect 
was seriously to disturb relationships between competing com- 
munities with resulting prejudice and injustice. The short-haul, 
class rate, and the less-than-carload traffic is less remunerative 
than the long-haul carload commodity traffic. Therefore, when 
called upon to eliminate a portion of the increases authorized by 
Ex parte 74 we should first correct the injustice of that decision by 
giving preference in reduction to carload and long-haul traffic. 

2. The theory upon which reductions have been made since Ex 
parte 74 on certain traffic, instead of on all, was that such reduc- 
tions were required in justice to the traffic to which they applied, 
and in order to bring such traffic into proper relation with traffic 
asa whole. No unlawful preferential treatment was intended when 
such reductions were made. The reductions now required do not 
increase the reduction heretofore made upon agricultural products, 
live stock, and certain other commodities. As the reductions 
heretofore made were to remove injustice and establish a proper 
level and relation as between commodities, it seems to me that in 
distributing the prospective surplus now available for reduction, 
such commodities should share. 
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3. I favor a reduction in passenger fares other than commuta- 
tion fares and without removing the Pullman surcharge. 

4. There are not many, familiar with the conditions in the 
financial world, who would question the propriety of naming 6 
per cent as a fair return upon the property values of the carriers 
which are devoted to the public service. We should have fixed 
the return at 6 per cent. In Hx parte 74 we, in effect, fixed the re- 
turn at 6 per cent. The return contemplated by the transporta-. 
tion act to prevail for two years, if we approved, was 6 per cent and 
not 5.5 per cent. Within the spirit of the transportation act ap- 
plicable to present conditions and needs, a proper return would be 
6 per cent. We should not be influenced in naming a fair return 
by our views upon the subject of taxation. Our function is to name 
a fair return without regard to how much of it the Government 
may decide to take from time to time in taxes. 

During the early stages of our deliberations, I was impressed 
with the notion that in making reductions we should give preferen- 
tial consideration to a selected list of so-called basic commodities. 
Further consideration developed objections to this course which 
to my mind are convincing. It appears impossible at this time to 
select a list of so-called basic commodities to which reduction could 
consistently and lawfully be limited. We can not determine upon 
specific basic commodities which do not so relate in a competitive 
way to other commodities, as to make impossible a reduction of the 
rates on those selected and not on others. The result of applying 
reductions to a particular list would be to deluge us with com- 
plaints from shippers of related commodities who would make 
charges of discrimination which we would be required to sustain. 
The effect would be to create intense confusion and discontent and 
to work great injustice. Concluding that there is a prospective 
surplus available for rate reductions, I know of no theory on which 
that surplus, resulting largely from hauling certain traffic, can be 
made the basis for a finding with respect to the reasonableness 
of rates on other traffic. If we were to select a list, our difficulties 
would not be reduced. Some situations are more acute than others. 
Different commodities and different conditions require different 
treatment. Some rates are not high enough; others are too high 
in varying degrees. We would not do justice in requiring horizontal 
reductions limited to particular commodites. If I were persuaded 
of the practicability of limiting reductions to the so-called basic 
commodities, I would favor an announcement of the amount 
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available for rate reduction and have a further hearing upon the 
question as to how specific application should be made. The 
present record is not sufficient to indicate what selections should 
be made. If further hearings were to cause delay, the result might 
well be more harmful than to proceed as the report prescribes. 

Remaining instances of maladjustment should be corrected 
upon specific applications. Carriers should not regard our general 
conclusions as dealing correctly in detail with all situations. Their 
further consideration in the light of eonstantly changing condi- 
tions, with which they are more familiar than we can be, should 
lead to sounder treatment than we have directed to be applied. . . . 


2. An INpustRy IN Distress ! 


Hau, Commissioner: 

The complaint in this case, brought by various organizations of 
stockmen, is directed against all carload rates on ordinary live 
stock in the territory served by the western and mountain-Pacific 
groups of carriers as defined in Increased Rates, 1920, 58 I. C. C. 
220, hereinafter referred to as Hx parte 74. They allege that the 
rates are unjust and unreasonable. A readjustment of individual 
rates is not asked, but a blanket reduction is sought, based pri- 
marily on economic considerations, the contention being that it is 
impossible for the live-stock industry to thrive under the present 
rates, and that they tend to injure business generally. The rate- 
regulating authorities of several of the western states intervened 
in support of the complaint, as did also certain organizations of 
stockmen other than complainants. 

Most of the important live-stock rates in the west have been pre- 
scribed by us. . . . Generally speaking, the rates thus prescribed 
remained without change for several years. On June 25, 1918, in 
accordance with general order No. 28 of the Director General of 
Railroads, all were increased 25 per cent, but not more than 7 cents 
per 100 pounds, nor more than $15 per standard 36-foot car where 
rates were stated per car. On August 26, 1920, following Ex Parte 
74, they were increased 35, 25, or 331/; per cent, according as ap- 
plied within the western group, within the mountain-Pacific group, 


1 National Live Stock Shippers’ League v. Atchison, Topeka & Santa Fé Railway 
Company, 63 I. C. C..107 (August 3, 1921). See Vanderblue and Burgess, pp. 
113-117; see also Interstate Rates on Grain, Grain Products, and Hay, 64 I. C. C. 
85; Public Utilities Commission of Kansas, v. A. T. & S. F. Ry. Co., 83 I. C. C. 105; 
and for a later discussion of the same general economic problems Rates and Charges 
on Grain and Grain Products, 91 I. C. C. 105 (July 10, 1924), especially the concur- 
ring opinion of Commissioner Potter and the several dissenting opinions.—Kd. 
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or between groups. Complainants ask for elimination of both of 
these general increases and for restoration of the rates in effect 
June 24, 1918. : 

Cattle are raised in most of the territory here considered, but in 
the semiarid belt west of the great grain-growing region, that is, 
generally speaking, west of the one hundredth meridian, comprising 
Montana, Idaho, Wyoming, eastern Colorado, and the western por- 
tions of North and South Dakota, Kansas, Nebraska, Oklahoma, 
and Texas, as also in portions of New Mexico, Arizona, Nevada, 
and California, cattle raising is the principal industry and the 
mainstay of many urban communities of considerable size, to 
which the rural population resorts for recreation, education, and 
trade, and from which building materials, household effects, tools, 
implements, machines, automobiles, provisions, fuel, and other 
supplies are drawn. These come in turn from manufacturing and 
other centers elsewhere. When the live-stock industry is depressed, 
business throughout this region is depressed, and in other parts of 
the country is affected to some extent. In the grain-growing 
region in the eastern part of the territory here considered hogs 
are produced in great numbers, and cattle, brought from the ranges 
farther west, are fattened or “finished”’ for market. Sheep are 
raised principally in Idaho, Montana, Wyoming, Arizona, and 
New Mexico; horses and mules in Iowa, Missouri, Kansas, and 
Nebraska. There is little evidence of record with respect to 
horses and mules. 

The record establishes that the live-stock industry is in a serious 
condition. The economic readjustment has effected it severely. 
The financial resources of the average stockman are practically 
exhausted and he finds it almost impossible to obtain relief. Real 
estate and live stock are mortgaged and the banks have loaned to 
their capacity. Interest rates generally range from 8 to 10 per 
cent but are little above prewar figures. The federal reserve banks 
will not rediscount live-stock paper unless extremely well secured 
and maturing in not to exceed six months. Stockmen are having 
great difficulty in obtaining money for operating expenses and the 
purchase of new stock to replenish their herds. We understand it 
to be the view of the Federal Reserve Board that $50,000,000 
should be provided for loans to those engaged in the live-stock in- 
dustry. One of the principal witnesses for the live-stock interests 
testified that this relief would not go far toward ameliorating the 
situation, 
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Stockmen have lost many millions of dollars since the war be- 
cause of the rapid and severe decline in market prices of live stock. 
Many have lost the savings of a lifetime. Large herds of “stock- 
ers” and “ feeders,’ purchased when prices were high, have been 
and are being sold upon maturity at much lower figures, with a 
resulting loss, not only of the difference in price, but of the ex- 
pense of feeding and care during a period when the costs of labor 
and feed were at their highest. The situation in the range country 
is particularly serious. On account of long hauls the freight 
charge is there a more important item, especially since the gen- 
eral percentage increase of 1920 resulted in increases greater in 
amount than in the rates for short hauls. The collapse of the 
wool market left the sheep producers of the northwest in financial 
straits, and drought conditions there several years ago depleted 
herds perhaps 20 to 25 per cent, put cattle men to great expense 
in transferring their animals to other pastures, and greatly handi- 
capped the industry generally. There is now a severe drought 
in southwestern Texas and southern Arizona and New Mexico. 
The statement was made in argument that on January 1, 1900, 
there were 50,563,000 beef cattle in the United States; on Jan- 
uary 1, 1910, 41,178,000; and on January 1, 1920, 35,434,000, 
according to census compilations. 

Stock that should be held until further matured is being sold at 
whatever it will bring. Ranches are not replenished because money 
is lacking with which to buy new stock, and because conditions, 
present and prospective, are alike discouraging. Many growers 
have ceased to raise live stock and many more expect to take the 
same course. Some continue only because they must, for, like men 
in other industries, they can not suddenly cease operations and 
later resume successfully on a normal scale. Years are required 
to develop a herd of breeding cattle. Indications are that several 
years must elapse before the industry can wholly recover, even 
under favorable conditions. 

Representative stockmen testify that for years past the indus- 
try has been conducted on narrow margins and without much 
profit. Unless extremely profitable before the war it is difficult 
to see how it could be profitable now, even for the man who dis- 
regards his war losses and starts anew, for, as will be explained 
in some detail, thé costs of production are still somewhat higher 
than in prewar times and the selling prices have declined to nearly 
the basis of 1913 to 1915, inclusive. 
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Labor costs, which constitute one of the principal items of ex- 
pense, are still somewhat higher than before the war. The cost of 
food for the laborers is much above the prewar figure. Many leases 
on grazing lands made several years ago at high figures have still 
about a year to run. Stock feeds, such as corn, alfalfa, and cotton- 
seed meal, especially when drawn from distant points, cost consid- 
erably more than formerly. Maintenance costs and taxes have 
greatly increased. So have the charges made by commission men 
for selling stock on the markets, which in many cases are double 
what they were before the war. These charges constitute an im- 
portant item of expense, as they generally range from $12 to $24 
per car, dependent upon the market, the kind of stock, and, in the 
case of sheep and hogs, the mode of loading, whether in single or 
double deck cais. Only a few commission men have reduced their 
charges since the war. Shippers must pay the carriers $1 per car 
for bedding and $2.50 per car for disinfecting. Formerly these 
charges were not made. Feeding-in-transit charges and charges 
for switching, yardage, and other services at terminals have been 
substantially increased. In addition to all these is the substantial 
increase in freight rates. Those which immediately prior to 1918 
were 28 cents per 100 pounds or less were increased under general 
order No. 28 and Ex Parte 74 about 68 per cent. For longer hauls 
the ratio of increase greatly diminishes but in no case is it less 
than 40 per cent. 

In most markets the prices of live stock, except possibly stock 
cattle, bear a relation to prices at Chicago. The proceeds realized 
by the shipper on stock sent to market are based on the price at 
that market less the transportation, feeding-in-transit, and mar- 
keting charges. Market prices are near the prewar levels. It is 
difficult to state the situation exactly, because of the daily fluc- 
tuations, and comparisons vary according to the prewar and post- 
war periods used in arriving at average figures. It will be seen 
from the following table that on beef cattle and hogs the present 
prices are somewhat above those which prevailed during the period 
from 1910 to 1914: 
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AveRAGF Prices per 100 Pounns or Native Burr CaTrie (900 To 1,900 Pounps) ar Cutcago 


' AVERAGE, 


Monta. 1910-1914 | 1913] 1914] 1915 | 1916 | 1917 | 1918 | 1919 | 1920 1921 
January..... $7.09 |$7.80 |$8.45 /$8.05 |$8.35 |$10,15 |$12.10 | 15.80 1$13.95 | 88.70 
February...... 7.13 | 8.25 | 8.30] 7.50] 8.35] 10.50 | 12.00! 15.95 | 13.05 8.20 
March « .a2.,. 0 7.48 | 8.30] 8.35] 7.65] 8. 5] 11.25] 12.60] 16.05] 13.10 9.05 
Apitel. 420 7.59 | 8.15 | 8.50] 7.70] 9.10] 11.75 | 14.70] 15.85 | 12.30 8.15 
NIA eo vcs nat 7.56 | 8.00 | 8.40] 8.35] 9.50] 11.90} 15.40] 15.00] 12.25 8.25 
niga DBs 8 orc 7.66 | 8.15 | 8.60] 8.80] 9.85] 12.15] 15.85] 13.55] 14.95 ]....... 
July. 7.67 | 8.25 | 8.80] 9.20] 9.25] 12.35 | 16.05} 15.60 | 15.00]....... 
Aupust:. $f..45 7.94 | 8.30] 9.10] 9.05] 9.45] 12.70] 15.75] 16.45] 14.85]....... 
September. .... 7.92} 8.50] 9.35 | 8.95] 9.40] 13.10 | 16.00] 15.50] 15.05 ]....... 
October. ...... 7.74 | 8.40] 9.05 | 8.80 |-9.75 | 11.70 |- 14.80] 16.15 | 14.20]....... 
November... .. 7.57 | 8.25] 8.60| 8.70 |10.15 | 11.10} 15.05] 15.10] 12.00]....... 
December... . | 7.41 | 8.20] 8.35] 8.35 |10.00| 11.40 | 14.90] 14.35] 10.10]....... 

AVERAG® Prices PER 100 Pounps oF Hoas (ALL Graves, Excerpt Pics) at Cuicaco 
January....... 7.70 | 7.45] 8.30|.6.90| 7.20] 10.90] 16.30] 17.60] 15.00 9.40 
February...... 7.88 | 8.15] 8.60] 6.80] 8.20] 12.45] 16.65] 17.65] 14.55 9.35 
March........ 8.42] 8.90] 8.70] 6.75] 9.65] 14.80] 17.10] 19.10] 14.95 9.90 
toilet 3 Bryne 8.33 | 9.05 | 8.65] 7.30] 9.75] 15.75] 17.45 | 20.40] 14.90 8.50 
WMaveorcr cc: . 8.04 | 8.55] 8.45] 7.60] 9.85] 15.90] 17.45] 20.60] 14.30 8.35 
Tunes) iehiseee. (9 8.01 | 8.65] 8.20} 7.60] 9.70] 15.50] 16.30] 20.40] 14.70]....... 
ADIN eso aes 8.17 | 9.05 | 8.70] 7.25] 9.80] 13.20] 17.75] 21.85 | 14.85]....... 
August........ 8.25 | 8.35] 9.00] 6.90 ]10.30] 16.90] 19.00] 20.00] 14.75 ]....... 
September. .... 8.28 | 8.30] 8.85] 7.25 |10.70| 18.20] 19.65] 17.45] 15.90]....... 
October. ...... 7.91 | 8.20] 7.65| 7.90 |17.15| 17.15] 14.35] 14.35] 14.05]....... 
November. .... 7.38 | 7.75 | 7.50| 6.65| 9.60] 17.40| 17.70| 14.20] 12.20]....... 
December. .... 7.25 | 7.70| 7.10 | 6.40] 9.95] 16.85] 17.55] 13.60] 9.55 

The record does not afford like data as to sheep and lambs. If 


the years 1913 to 1916, inclusive, be taken as the prewar period, 
the difference between the prices prevailing then and now is even 
less marked. The following table compares that period with the 
first five months of 1921: 


1913-1916 1921 
Range of aver- Average. Range of aver- Average. 
age prices. age prices 
GROG Cle seers < uit sc gaela dimou ee pinis's $7.50 to $10.15 $8.70 $8.15 to $9.05 $8.45 
(aa See RAs Ae eioricoaioca a 6.40 to 10.70 8.35 8.35 to 9.90 9.10 
SLEGI COOL FORE era ode SOC aera 4.30 to 9.00 6.25 4.75 to 6.45 5.65 
erable ceenecete ai inte etiatate eiticLste eee 6.85 to 12.70 8.85 9.20 to 11.10 10.10 


Prices mounted gradually during that period and have fluctuated 
considerably this year. In the following table the average 1913 
Chicago prices are taken as 100 per cent and the level of average 
prices there for succeeding years is indicated by a higher or lower 


percentage: 
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Pmrrop. Beef Hogs. Sheep. Lambs. 
cattle. 


Per cent. | Per cent. | Per cent, | Per cent, 
100 -100 100 100 


PAR CHE RE CORNET Oat ae 105 99 107 104 

1918, Pe eee ee My 0 ee BS ee ae 102 85 121 116 
TOG, ee PaO RRL ee, Wee wee 115 115 151 139 
TOUT: Se eee Aiea th Oa See A bee oe Oe 141 181 212 201 
LOLS | eee, FSP PUR ee ee, eee 178 209 234 215 
LOLOL, ban Reh rates. Ame hee ie ACE hee 188 214 196 207 
oh tes ee Se ee te ened 2d nae 161 169 179 188 

Jase LOST Pen Ie na ee cs abate setae teens 105 113 95 139 
Wobiee 1920 Ph Seana eae kee Meat Pe Lee eee 99 112 91 117 
Mas; 1021 Ob Shee re ee ee eed Lal ere Oe 110 119 112 123 
‘Apris 1921. 5%, “Seen: SEN LE Mae eae ee ee 98 102 124 122 
Milas pL OSI 4h ya ay Mais ee Ok ea 100 100 120 144 


It is apparent that the increase in prices, particularly of cattle, 
hogs, and sheep, do not measure up to the increase in the expense 
of producing and marketing. The indications are that the live- 
stock grower, at best, is not receiving, and will not receive, if 
present production and marketing costs and selling prices con- 
tinue, more than a nominal return over and above out-of-pocket 
costs. 

The present relatively low prices of live stock are due to a num- 
ber of causes which it is not necessary here to discuss, one im- 
portant factor being the high retail prices still exacted for meats 
in spite of the reduced purchasing power of the average consumer. 

Stockmen seem to be doing what they can to help themselves. 
They say that freight charges constitute the only items of expense, 
aside from commission charges, and presumably taxes, which are 
at their highest, and urge that the public good demands a prompt 
reduction to relieve the situation. Many factors have contributed 
to the present distress, but the freight-rate burden is one which, in 
their opinion, can and should be lifted. Complainants point out 
that the value of live stock is far below what it was when Ex Parte 
74 was heard, and that the value of the commodity is one of the 
important considerations in rate making; also that the value of the 
service to the shipper, and what the traffic can bear, are generally 
given careful consideration, and may sometimes take precedence 
over revenue considerations. 

As the stock matures, most of it must be marketed. Freight 
rates have not appreciably reduced the movement. There has 
been some reduction since 1918 and 1919, when the movement 
was greatest, but for 1921, judging by the figures for the first four 
or five months, it promises to equal or exceed that prior to the war. 
Complainants do not seek reduction in the rates on the ground 
that it would substantially increase the present movement, but 
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on the plea that it would stimulate the industry, enable it more 
quickly to recoup its losses, help save it from ruin, preserve it as 
a future and continuing source of traffic for the carriers, and give 
the stockmen more purchasing power, thereby tending to hasten 
restoration of better conditions. 

Emergency reductions were made in May, 1921, and are still 
effective, in rates on stock or range animals from ranges of the 
southwest to pastures in the north and east: These reductions 
eliminated the entire increase made under Ex Parte 74, and have 
resulted in rates in no case more than 7 cents per 100 pounds 
higher than in prewar years. There is nothing to show that these 
reductions have materially increased the movement of stock 
animals; on the contrary, this movement has apparently been 
lighter this season than in former years. 

The difficulties encountered by defendants in the endeavor to 
keep their roads in operation are a matter of common knowledge 
and need not be considered in detail. It is manifest from the evi- 
dence that defendants are in no position to suffer extensive reduc- 
tions in operating revenues. They state that the annual move- 
ment of live stock in this territory is approximately 1,400,000 
cars, on which freight charges of approximately $86,000,000, or 
an average of $66 per car are paid. At the present market prices 
the value of a car of live stock is about $1,800. Defendants esti- 
mate that on the basis of their 1919 traffic the reductions sought 
would lessen their revenues by about $34,000,000. If only the 
increases under Ex Parte 74 were taken off the diminution in 
revenue estimated would be about $22,500,000. These estimates 
may exceed the mark as applied to 1921, for the reason that the 
tonnage in 1919 was somewhat greater than it apparently will 
be in 1921. 

Defendants have introduced much evidence in support of their 
contentions that if there is any commodity which should be ex- 
cepted from a reduction in rates it is live stock; that the present 
rates contribute to the revenues of the carriers in less proportion 
than do the rates on many other commodities of importance; that 
judged by the usually recognized standards they are relatively 
low for the service performed; that they have not been increased 
as much in the past 10 years as many other rates; and that, on 
account of the light loading, a condition which probably can not 


. be remedied because of the inherent nature of the traffic, the car- 


mile earnings are low. 


102 - RAILROADS: CASES AND SELECTIONS 


Defendants undertook on brief to condense in tables the sub- 
stance of voluminous exhibits. From their brief are taken the 


following tables: 


oer py) Woh ee ee eS ee 
Cc. &N. w.! |c.M. & 8T. P.! NOR. PAC.! TEX. & PAC.) | M. K. & 7.1 


- - - : Car- 
Aver- — Aver ee Aver- ae Aver Car e A ek mile 
Commopity. age | parn-| 29° ,| Barn-| 29°, | Earn-| 29°, | Earn- Earn- 
aul mgs Haul gs Haul Ana Haul ees Haul Anse 


Miles.| Cents. | Miles.| Cents. | Miles. |Cents. | Miles.) Cents. | Miles.| Cents. 
43 


Live Stock........ 2 24.21 | 209 | 21.00 | 318.8 | 22.47 | 196 | 22.70 | 293 | 15.08 
All Carload Freight | 188 | 34.15 | 194 | 29.91 |......]...... 185 | 34.13 | 259 | 32.34 
Products of Mines, | 136 | 42.57 |......|.....- TBE E3978 eee | eee 147 | 36.14 
Manufactures and 

Miscellaneous....| 204 | 37.27 |......|...++- 79-31 6lo |. aera eee 267 | 16.34 
Products} of ‘Animials|| (250) (25:42 0)| eae evel ele oo] eat ont lerereteeetl eeelene cate shenetete 470 | 25.78 
Grain tc ern B20 | 480540 82751 .46.05: aren eet hee nel cae ea 2297 | 31.58 


1C. & N. W. figures are for October, November, and December, 1920, thus reflecting ad- 
vanced rates under Ex Parte 74. C. M. & St. P. figures are for June, 1920. M. K. & T. figures 
are for the last ten months of 1920. Other figures are for the calendar year 1920. 

* Includes all products of agriculture. 


C.& N. W. Nor. Pac. 
Commopiryr. Average | Car-mile | Average | Car-mile 
Haul Earnings Haul Earnings 
Miles Cents Miles Cents. 
Livé Stock’.5 220s ee sen aD Se ees eS 226 20.45 318.8 22.47 
WAIT 5,5 fo: s Pape ae: ose savers cts. s aiote Gee oeetare et ieee 224 A026. | hy cee aleteck 
Hay petes .tsScecase beharan ce era atte seers alt ate ee 188 4.63 ash coe 
‘Bresh Meats). \ic..2,ccpteron tiene eee are pease: 303 20.22 325.3 33.22 
Packing House Products... 1.2) sac0 2 ose stele oon: 211 26.07 637.4 36.67 
POWER Yc corttins worse ppaleccan chads oe ace eae eer 372 34.21 238.4 56.09 
POA reece nite Sate OA birch en ane mee earn ten Gr 378 28.11 701.7 32.07 
Butter /and!' Cheese: .< dy sicstkeauva vgs ss aceite net 256 36.58 341.7 44.60 


Cc. B. & Q. R. R. 


Commopirty. 

Average} | Car-mile 

Haul Earnings 
Miles. Cents. 
Cattle. S50 .2 ste oad Palione: at Dba ahoNese ay anes tela Nakonaare eushobaleterah anal hel shen al aes ata 447 21.85 
TAGS sion late ihe Kexjens atrv ne heats, BnS ovens Gtr 05s tanec ie UNECE Sas AARNE te On 447 19.40 
Sheep (Gingle'deck)s. 3 iAL PE... See Peet eee oe eee ee 358 14.77 
Sheep (double deci), si; ke, caste «cuba: tistatatemee Nosy ua ioreee ce Eee ber eae 447 20.82 
Fresh “Meats ies, o's bce eth Rae Cae. tae aeereh eee nls Raters 411 21.75 
Packing. House Products4 2 s.< eins sree oe ee been ee tate or RON encarta 411 29.26 
Butter 2524 WR te cera an SORE re tiaichol Shick a Ue RO CD ene ees ee 447 58.34 
LO tL OO ca ERM Pe ns. Be Sua neabab ooo msbemn 447 53.85 
Dressed Poultry shna 5 2Ag ee Sass RE ere eters see 447 53.85 
Tete POU LGR ye svg Sesssaite agseican antec seco leis eae re ein er ae teregath ecient 447 46.97 
Goran, Gig 0s 24 lie oe. Sacteetebe ae eRee Lo ae tear Ae eae eee ee 447 52.84 
Ch RRR CEST Ten ie HOO PS oer MO On Pad OM 6S GO ODORS toda SG 447 18.92 
Agricultural ‘Implements eh .\) Wiseae  ucite ate ton oh ree ema atee arene 447 44.53 


1 Average distances from certain points to certain markets. 


It will be noted that hay and, over the Burlington, fresh meats 
are the only commodities shown which yield car-mile earnings as 


io A 
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low as or lower than those on live stock. On the Chicago & North 
Western, for example, 12.9 per cent of the entire carload traffic for 
1920, as measured by car-miles, was live stock, but it yielded only 
7.9 per cent of the total carload revenue. 

Many items of expense incident to the transportation of live 
stock are not met in handling other traffic. Loss-and-damage 
claims are unusually heavy. Special facilities must be provided 
for loading. The special and expedited service needed results in 
expensive delays to other traffic. Caretakers are carried free. 
Most of the cars are handled empty in one direction, which is 
not the case as to most other traffic. The incidents and peculiar 
characteristics of the traffic have been considered at length in 
the cases cited, and need not be further detailed here. Moreover, 
as above stated, except for two general increases, that made by 
the Director General and that authorized by us in Ex Parte 
74, the rates are for the most part those fixed by us in previous 
cases. 

Although not excessive, considered as a whole, from a transpor- 
tation standpoint, should we nevertheless require that they be 
substantially reduced to assist in tiding the live-stock industry 
over its present period of adversity and to hasten a return of 
better conditions and business prosperity? 

The complaint covers all rates on live stock in the territory west 
of the Mississippi River and Chicago. These range approximately 
from 10 cents to $1.25 per 100 pounds. Among the lower rates 
which move a large volume of traffic are those to Chicago from 
the Missouri River, 40 cents on cattle and 47 cents on hogs, and 
those from central Iowa, 37 and 40 cents on cattle and hogs, 
respectively. Among the higher rates on cattle and hogs which 
move a considerable volume of traffic are those to Chicago from 
western Montana, e. g., Helena, $1.015 and $1.125, respectively, 
and from Texas, e. g., San Antonio, 90.5 cents and $1.105, re- 
spectively. 

The increases made since 1917 amount to 15 and 32 cents per 
100 pounds, respectively, in the cattle rates from Des Moines and 
Helena to Chicago, approximately one-sixth and one-third of a 
cent per pound of cattle. Since 1919 cattle and hogs have declined 
in market price approximately 7 and 8 cents per pound, respec- 
tively. These declines represent, in amount, from 20 to 40 times 
the increase in freight rates since 1917. It is difficult to deduce 
from these figures that increases in live-stock rates can have been 
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an important factor in bringing about the present deplorable 
situation, nor does it seem that the reductions sought would of 
themselves materially relieve that situation. Transportation 
charges on live stock represent on the average less than one- 
twentieth of the present market prices, and it may be doubted 
whether free transportation of live stock at this time would sub- 
stantially lessen the ills under which the industry is suffering. 
Nor is it clear to what extent the producers of live stock would 
receive the benefit of the general reduction sought. 

Complainants have made their record and presented their case 
largely on the basis of economic necessity. Little evidence was 
introduced by them as to the reasonableness of specific rates or 
groups of rates. They do not seriously assail the live-stock rate 
structure, in the main prescribed by us, as it existed prior to the 
increases made by the Director General under general order No. 
28. They seek removal of that increase, and of the subsequent 
increase authorized by us under Ex parte 74, as applied to the 
preexisting structure, without distinguishing between its several 
parts. 
Defendants have met the issue thus presented with evidence 
as to the reasonableness of the present rate structure as a whole, 
judged by the recognized transportation standards. It has been 
suggested that to these standards should be added another, that, 
of economic necessity; that the carriers as public servants should 
bear part of the public burdens; and that we may find unjust and 
unreasonable a rate structure which is not relaxed to relieve the 
needs of an industry. Put in another way, the proposition is 
advanced that we may find existing rates unjust and unreasonable, 
and require that they be reduced below what would be justified 
by standards heretofore recognized, because an industry is not 
prospering. If that be true, then the converse must be true, 
that at times when the industry prospers we may find justified 
rates higher than those which under accepted standards would be 
just and reasonable. If true of this industry, it must be true of 
other industries that languish or flourish, now and hereafter; and 
if true of industries, why not true of localities or individuals? The 
answer is that the foundations of what is just and reasonable are 
not set on such shifting sands. Essentially the proposition is 
not new and has been dealt with and disposed of long ago. 

In Railroad Commissioners of Kansas v. A., T. & S. F. Ry. 
Co., 22 I. C. C., 407, at 410 we said: 
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This Commission has often said that it can not require of car- 
riers the establishment of rates which will guarantee to a shipper 
the profitable conduct of his business. The railway may not 
impose an unreasonable transportation charge merely because 
the business of the shipper is so profitable that he can pay it; nor, 
conversely, can the shipper demand that an unreasonably low 
charge shall be accorded him simply because the profits of his 
business have shrunk to a point where they are no longer suffi- 
cient. 

The effect of a rate upon commercial conditions, whether an 
industry can exist under particular rates or a particular adjust- 
ment of rates, are matters of consequence, and facts tending to 
show these circumstances and conditions are always pertinent. 
But they are only a single factor in determining the fundamental 
question. A narrowing market, increased cost of production, 
overproduction, and many other considerations may render an 
industry unprofitable, without showing the freight rate to be un- 
reasonable. 


Similar exposition may be found in Ratlroad Commissioners of 
Montana v. B., A. & P, Ry. Co., 31 1. C. C., 641, and many other 
cases. 

Another aspect should be considered. Carriers subject to the 
interstate commerce act have been required since its enactment in 
1887 to establish and maintain just and reasonable rates. The 
initiation of those rates has lain with them. Since 1910 we have 
had power to suspend new rates and in proper case to require their 
cancellation before they go into effect. Since 1910, also, the burden 
of proof to show that an increased rate is just. and reasonable has 
been upon the carrier. The words “just and reasonable”’ are not 
defined in the statute. Jor more than 30 years and in many thou- 
sands of reported cases the criteria and standards of reasonable- 
ness now generally recognized and accepted have been gradually 
developed and established for the guidance of carriers and ship- 
pers alike. 

The carrier, in essaying to perform its statutory duty of initiat- 
ing just and reasonable rates, should not be misled by any subor- 
dination or rejection in this case of standards bedded in reason 
and justified by experience. We, therefore, restate that, in con- 
sidering the reasonableness of rates, industrial prosperity or ad- 
versity may be taken into account, with other factors, but can 
not dominate them. 


The right of a railroad to charge a certain sum for freight does 
not depend at all upon the fact of whether its customers are mak- 
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ing or losing by their business. Union Pacific Railroad Co. Vv. 
Goodrich, 149 U. 8., 680, 695. 


We have always recognized the right of carriers to so adapt their 
rates and practices to the needs of the localities and industries 
which they serve as to promote the welfare of shipper and carrier 
alike, where that can be done within the limits of reasonableness 
and without the undue prejudice and unjust discrimination which 
the law prohibits. In this we have recognized their right to do 
what we could not require them to do. We are now asked to im- 
pose upon them an economic policy against their will, because the 
live-stock industry is not prospering under the impact of many 
and world-wide influences, in which the rate structure plays at 
best but a minor part. The record as made will not support a 
finding that the rates assailed, as a whole, are unjust and unrea- 
sonable. 

But there are other features of the rate situation which should 
be considered. 

In Ex parte 74 we found that the percentage increases there 
authorized— 


would under present conditions result in rates not unreasonable 
in the aggregate under section 1 of the act and would enable the 
carriers in the respective groups, under honest, efficient, and 
economical management and reasonable expenditures for main- 
tenance of way, structures, and equipment, 


to earn the aggregate annual railway operating income set as a 
mark by Congress. Of this they have fallen short, for the reasons, 
among others, which afflict complainants’ industry. We referred 
to the considerable evidence presented with respect to rates upon 
individual commodities, live stock among others, and we said: 


It would be desirable, if it were possible, to determine definitely 
the commodities, the sections of the country, and even the indi- 
vidual rates which can best bear the burden of increases, and the 
relationships of the rates and differentials which will be disturbed 
by a percentage increase. This is precluded by the necessity of 
prompt action upon the main issues presented. 


In the closing paragraph of our report we said: 


Most of the factors with which we are dealing are constantly 
changing. It is impossible to forecast with any degree of certainty 
what the volume of traffic will be. The general price level is 
changing from month to month and from day to day. It is im- 
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practicable at this time to adjust all of the rates on individual 
commodities. The rates to be established on the basis herein- 
before approved must necessarily be subject to such readjustments 
as the facts may warrant. It is conceded by the carriers that re- 
adjustments will be necessary. It is expected that shippers will 
take these matters up in the first instance with the carriers, and 
the latter will be expected to deal promptly and effectively there- 
with, to the end that necessary readjustments may be made in as 
many instances as practicable without appeal to us. 


Such readjustment between shippers and carriers has not been 
made in rates on ordinary live stock moved to market. 

The importance of stock raising to the general economic situa- 
tion in the range country lying, generally speaking, west of the 
one hundredth meridian, has been noted. Because of the long 
hauls, and for other reasons, rates on live stock from this general 
territory to packing centers in the middle west have always been 
relatively high. In a general way this is also true of all rates in 
western territory for the longer hauls. The percentage basis of 
increase applied in 1920 to the higher rates for the longer hauls 
resulted in greater increases per unit than in the rates for shorter 
hauls. It may be that reductions in the higher rates at this time 
will, as claimed by complainants, benefit the carriers as well as the 
live-stock industry. 

Manifestly the higher long-haul rates, such as that on cattle 
from Helena, Mont., to Chicago, $1.015 per 100 pounds, are of 
greater importance to and have greater effect upon the transpor- 
tation and marketing of live stock than the lower short-haul 
rates, such as those applicable from Des Moines to Chicago, 37 
cents on cattle and 40 cents on hogs, respectively. 

Having in mind the present value of live stock, and other fac- 
tors, it is our view that under present conditions the carriers should 
themselves reduce all live-stock rates in western territory, except 
those on horses and mules, which are higher than 50 cents per 100 
pounds and that this reduction should be made to the basis of 
80 per cent of the present rates but not less than 50 cents per 100 
pounds. Readjustment of the existing rates on this basis would 
seem to accord with the closing paragraph, above quoted, of our 
report in Increased Rates 1920, supra, would effect reductions in 
the rates to Chicago from most of the territory lying west of the 
Missouri River and, from a considerable portion thereof, would 
in large measure eliminate the rate increases made under that 
decision. Thus, the rate on cattle from Helena, Mont., to Chi- 
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cago was 75 cents prior to the 1920 increase and the present rate 
reduced 20 per cent will become 81 cents. 

No order will be entered at this time, and the record will be 
held open. Rates in conformity with the suggestions contained 
herein may be published to become effective on not less than five 
days’ notice. 


McCuorp, Commissioner: 

In my judgment, the case stated in the majority report calls 
for one or the other of two things, viz, a dismissal of the complaint 
or the entry of an order awarding specific relief; and, as | compre- 
hend the record, I think we should prescribe a substantial reduc- 
tion in these rates. 


CAMPBELL, Commissioner, dissenting: 

I can not but express the view that we would have been fully 
justified in this case in making an absolute and definite finding 
of unreasonableness as to rates for both long and short hauls and 
entering an order requiring a reduction, instead of merely suggesting 
it and holding the record open for more affirmative action should 
that become necessary. I must hark back to the inception of 
section 1 of the act. It was enacted for the protection of the ship- 
pers, and the words “unjust and unreasonable” were put there, 
among other reasons, for the purpose of restraining the carriers 
from exacting rates which were more than the reasonable value of 
the services, or greater than the shipper could reasonably afford to 
pay for the service required. The books are full of decisions, 
both by the courts and this Commission, construing the words 
“just and reasonable.” Many are in point and fully support the 
theory on which this case was presented. 

In Alexandria & W. Ry. Co. v. Railroad Commission, 79 So. 
863, the court says: 


In order to ascertain what constitutes a just and reasonable 
rate two fundamental principles must be considered and followed 
—the right of the carrier to a fair return on its investment, and 
the right of the public to be charged no more than the reasonable 
value of the services. 


And in 4 R. C. L. 635, 636, we find: 


In arriving at a determination of what is a reasonable rate the 
interest both of the public and of the carrier should be considered, 
but it is not always possible to do full justice to both, and where 
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this is the case the rights of the public must prevail. And so it 
naturally follows that as the charge approaches oppression to 
the shipper, it should in the same degrees approach the point 
of minimum profit to the carrier. Ordinarily however the carrier 
is entitled to reasonable compensation, the determination of which 
by the court is usually an embarrassing question. 


In Puget Sound Electric Railway Co. vy. Railroad Commission, 
117 Pac. 739, the court says: 


Hence, in determining the reasonableness of railway rates, 
consideration must be given, not only to the carrier, but to the 
individual requiring the service. The carrier is entitled to an 
adequate recompense for the service it performs. The individual 
is entitled to a rate that he can reasonably afford to pay for the 
service he requires. Upon this point both judicial and economic 
authority agree. “It can not be said that a corporation is entitled 
as of right and without reference to the interests of the public to 
realize a given per cent upon its capital stock.’”’? When the ques- 
tion arises whether the legislature has exceeded its constitutional 
power in prescribing rates to be charged by a corporation con- 
trolling a public highway, stockholders are not the only persons 
whose rights or interests are to be considered. The rights of the 
public are not to be ignored. It is alleged here that the rates pre- 
scribed are unreasonable and unjust to the company and its stock- 
holders but that involves inquiry as to what is reasonable and just 
fo the public, =) * * 


And the Supreme Court of the United States in the well-known 
case of Smyth v. Ames, 169 U.S. 466, held, as indicated by the 
syllabus: 


A railroad is a public highway, and none the less so because 
constructed and maintained through the agency of a corporation 
deriving its existence and powers from the State. Such a corpora- 
tion was created for public purposes. It performs a function of 
the State. Its authority to exercise the right of eminent domain 
and to charge tolls was given primarily for the benefit of the public. 
It is, therefore, under governmental control—subject, of course, 
to the constitutional guarantees for the protection of its property. 
It may not fix its rates with a view solely to its own interests, and 
ignore the rights of the public; but the rights of the public would 
be ignored if rates for the transportation of persons or property 
on a railroad were exacted without reference to the fair value of 
the property used for the public or of the services rendered, and 
in order simply that the corporation may meet operating expenses, 
pay the interest on its obligations, and declare a dividend to stock- 
holders. 
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From these authorities it is clear to my mind that rates can go 
no higher than the service is reasonably worth to the public re- 
quiring the service and that the reasonable value of the service 
to the public may be insisted upon even though rates so limited 
would fail to produce the desired return to the carriers upon the 
investment which they might feel they were entitled to have used 
as a basis, so long as the rates charged for the particular service 
in question did not reach the point of confiscation. I may call 
attention to the fact that paragraph (a) of sec. 15a of the act, 
which requires us to fix rates to yield the prescribed return on the 
estimated value of the carriers’ properties devoted to the service 
of transportation, contains the following proviso: 


Provided, That the Commission shall have reasonable latitude 
to modify or adjust any particular rate which it may find to be un- 
just and unreasonable, and to prescribe different rates for differ- 
ent sections of the country. 


The words “unjust and unreasonable” may have a new and 
larger meaning than formerly. In any event, it is evident that 
Congress realized that blanket increases applied to traffic generally 
might be wholly unsuited to certain individual commodities. 
Moreover, it is axiomatic that all commodities can not be expected 
to yield the same degree of profit. 

I am firmly convinced that under the act of 1920 we are virtually 
responsible for the revenue of the carriers. And there is no one 
more interested in maintaining transportation facilities at their 
very highest point of efficiency than I am, but we can not lose sight 
of the fact that rates must be no higher than just and reasonable, 
and that we are charged with the maintenance of rates that are 
made not only with the present in mind but the future also. In 
other words, it is our duty, to the extent that it is humanly possible, 
to so regulate rates as to provide traffic for the carriers in the fu- 
ture as well as at present. It would be very short-sighted policy 
to maintain rates so high as to be unduly burdensome upon an 
industry and to thus threaten its future traffic. 

For the above reasons I express my keen disappointment that 
the majority did not see fit to proceed upon this record as now made 
and require a reduction in the rates. 


CHAPTER VI 
VALUATION AND THE RECAPTURE OF EARNINGS ! 


1. VALUATION BY THE INTERSTATE COMMERCE CoMMISSION: THE 
Fioripa East Coast Casr? 


By THE Commission: 

A tentative valuation of the properties of the Florida East Coast 
Railway Company and Atlantic and East Coast Terminal Com- 
pany was completed and notice thereof given to the carriers con- 
cerned and other interested parties on August 11, 1921. Protests 
were filed within the statutory period by the Florida East Coast 
Railway Company, the Atlantic and East Coast Terminal Com- 
pany, and the Atlantic Coast Line Railroad Company. A hear- 
ing has been had on the issues presented by the protests and briefs 
have been filed. . . . 

The carrier in its protest as originally filed alleged that the sum 
of $47,646,143, composed of $46,931,947, which we found to be the 
value of the property wholly owned and used by it, and $714,196, 
the value of the property used but not owned by it, leased from the 
Terminal Company, the Atlantic Coast Line, and private parties, 
is inadequate and insufficient to the extent that it is less than $55,- 
545,524. At the hearing the carrier amended its protest to claim a 
value of $60,000,000. This sum is composed of the amounts re- 
ported by us for cost of reproduction new of common-carrier prop- 
erty other than land wholly owned and used, and used but not 
owned, the amount of working capital, including materials and sup- 
plies on hand on valuation date, and the amount which we ascer- 
tained to be the present value of the lands owned and used and 
used but not owned, aggregating in all $50,141,822, plus $2,882,044 
for the present cost of acquisition of lands owned and used, and 
used but not owned, in excess of their present value, and $6,970,598 
for cost of development. The value of the Terminal Company’s 
property is claimed to be $1,878,646, instead of $1,200,000 as 
reported by us. This value is determined by adding to our re- 

1 See Jones, pp. 264-268, and Vanderblue and Burgess, pp. 325-352. 

2 Florida East Coast Railway Company and Atlantic and Hast Coast Terminal 
Company, 84 I. C. C. 24 (January 15, 1924). 

Nile! 
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ported cost of reproduction new and present value of lands the 
amount of $548,158 which we found to be the present cost of 


MAP OF THE 


FLORIDA EAST COAST 
RAILWAY 


June 30, 1916. 


PLATE 4, 


condemnation and damages or purchase of lands owned but not 
used devoted to common-carrier purposes. 

It thus appears that the values for which the carriers contend are 
built up by adding together the cost of reproduction new, without 
deduction for depreciation, the excess cost of acquisition of carrier 
lands, materials and supplies, and cash on hand, and, in the case of 
the carrier, an amount approximating $7,000,000 for cost of 
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development, or, as it is also termed by the carrier, going-concern 
value. 


DEPRECIATION 


The carriers contend that in so far as our final values reported are 
based upon the cost of reproduction less depreciation, they are in- 
sufficient because no legal or economic justification exists for de- 
ducting theoretical depreciation in the absence of an accumulation 
of deferred maintenance. They submitted evidence tending to 
show that the properties were fully maintained on valuation date 
and that no further expenditures could economically have been 
made. Since the decision of the Supreme Court in Knozville v. 
Water Co., 212 U. 8. 1, courts and commissions have accepted, 
as a settled practice in valuation proceedings, the deduction from 
reproduction new of the depreciation accrued in that which theo- 
retically is being reproduced. The Congress in its mandate has 
required the commission to report cost of reproduction new and 
also reproduction less depreciation. There is, therefore, both 
legislative and judicial authority for this finding... . 


VALUE OF LAND 


The present value of the lands owned and used by the carrier as 
found in our tentative valuation is $4,406,448, and of the lands 
owned by the Terminal Company $1,034,258. We also found 
that to acquire these lands on valuation date the carrier would 
have been required to expend $2,607,264, and the Terminal Com- 
pany $548,158, in excess of the present value of the land. The 
carrier and the Terminal Company contend that in our determi- 
nation of final values we should add to the present values of their 
lands the amounts which they would necessarily expend in a theo- 
retical reacquisition of them. 

We have determined the present values of these lands by ascer- 
taining the number of acres owned or used for common-carrier pur- 
poses and multiplying this acreage by fair average market values 
determined from the present market values of similar lands in the 
vicinity. ... The application of this method is supported by 
the decision of the Supreme Court of the United States in The 
Minnesota Rate cases, 230 U. S. 352, in which the court said: 


The company would certainly have no ground of complaint if it 
were allowed a value for these lands equal to the fair average mar- 
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ket value of similar lands in the vicinity, without additions by the 
use of multipliers, or otherwise, to cover hypothetical outlays. 


This ruling of the Supreme Court is full authority for disregard- _ 
ing present cost of acquisition of carrier lands in arriving at the 
value of the property of a carrier. 

At the time our tentative report was prepared and served, sec- 
tion 19a of the interstate commerce act required us to report sepa- 
rately as to lands the original and present cost of condemnation 
and damages or of purchase in excess of original cost or present 
value. By amendment approved June 7, 1922, this requirement 
was stricken from the act and we are now required to ascertain 
and report only the original cost and present value. 


COST OF DEVELOPMENT 


The carrier protests that on valuation date it had the use and en- 
joyment of property not owned by it, possessed valuable contracts, 
and had an assembled plant not only capable of earning money but 
actually earning money, and contends that for these and other 
reasons the properties had in addition to their bare structural value 
a going-concern value which should be included and allowed for in 
the determination of final value. The term going-concern value is 
used by the carrier synonymously with cost of development. The 
contention of the carrier is that the tentative valuation only repro- 
duces the property to the point where the physical plant is ready to 
begin operations and makes no allowance for the cost of vitalizing 
it; of finding men to compose the personnel of the organization; of 
finding and bringing to it the traffic which it is capable of trans- 
porting; and of developing it into the active, successful, and ef- 
ficient plant that existed on valuation date. No figures are in 
existence which would indicate the amount of money expended 
by the carrier to bring about this condition of efficient and suc- 
cessful operation, but a method is suggested by which, it is claimed, 
this expense may be calculated. 

In order to ascertain the length of time for a new carrier to de- 
velop its business, a comparison was made of the actual experience 
of 11 new roads during a series of years following their construction, 
as contrasted with the experience of 11 comparable old roads during 
the same years. The annual operating revenues per mile were com- 
puted and averaged and the averages were plotted ona chart. The 
chart, it is claimed, shows that at the expiration of seven years the 
revenues per mile of the new roads increased annually in about the 
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same proportion as the revenues of the old roads, whereas until that 
time had elapsed they increased much more rapidly, especially dur- 
ing the first two or three years. The period during which the new 
roads were building up their business to approximate that which 
they enjoyed after conditions had become stabilized was therefore 
determined to be seven years , although an examination of the ex- 
hibit filed by the carrier indicates that it might as readily be con- 
cluded that four or five years constituted this so-called develop- 
ment period. i" 

Assuming that the period was seven years, it was found that the 
revenues per mile of the first year’s operations averaged 41.13 
per cent of the revenues per mile in the seventh year, that in the 
second year the proportion was 57.38 per cent, in the third year 
70 per cent, and so on. Having ascertained the development 
period it became necessary to find the difference between the ag- 
gregate of the annual net railway operating income of the carrier 
reproduced new on valuation date for the period of its development, 
and the corresponding income during the same period which the 
carrier would have earned in the condition in which it existed on 
valuation date. During the seven years preceding June 30, 1916, 
the date of valuation, the mileage operated by the Florida East 
Coast varied. To produce uniformity throughout this period, 
revenues and expenses per mile operated in each of the several 
years were obtained from the records and were multiplied by the 
number of miles in operation on June 30, 1916. From these figures 
adjusted operating revenues, expenses, and ratios were obtained. 
Deductions for taxes, hire of equipment, and joint-facility rents 
left remaining the net railway operating income for each of the 
seven years adjusted on the basis of the completed road. On the 
assumption, as heretofore explained, that only 41 per cent of the 
normal revenues would be earned the first year, 57 per cent the 
second year, and so on, the percentage for each year was applied 
to the adjusted operating revenues to ascertain the estimated 
revenue for the property reproduced new as of valuation date. 
Operating expenses were estimated by applying an operating ratio 
to the resultant revenues, bearing the same relation to the actual 
operating ratios of the carrier, adjusted to the mileage on valua- 
tion date, as the average of the actual operating ratios of the new 
lines used in the study bore to the ratios of the old lines in each 
of the seven years. The net railway operating income of the re- 
produced property was then calculated for each year and the dif- 
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ference between that amount and the adjusted income of the 
carrier was considered to be the development cost. Interest at 
6 per cent was computed on the differences and compounded an- 
nually. The difference between the income of the railroad as 
estimated for each of the seven years on the basis of the mileage in 
operation on valuation date and the income estimated on the per- 
centages of the seventh year’s revenues under operating ratios ob- 
tained in the manner described aggregated from 1910 to 1915, in- 
clusive, $5,298,816. Adding interest at 6 per cent compounded 
annually, aggregating $1,671,782, produced the sum of $6,970,598, 
which the carrier claims as its cost of development. 

We have already had occasion to pass upon claims similar in 
principle to the above. Texas Midland Railroad, . . . Atlanta, 
Birmingham & Atlantic R. R. Co., 75 1. C. C., 645, and San Pedro, 
Los Angeles & Salt Lake R. R. Co., 75 I. C. C., 463. In the latter 
case we said: 


The carrier introduced a large amount of testimony and an 
exhibit in an attempt to show that the cost of developing the 
property and the business of the carrier to the point of time when, 
at about valuation date, it became a profit-earning carrier, 
amounted to approximately $14,000,000. The carrier’s theory 
was that the cost of development of its business and property 
was reflected by the sum of deficits sustained from operations for 
the years during which it operated prior to and including June 
30, 1914, the deficits being determined by ascertaining the amount 
by which the carrier’s annual railway operating income failed to 
equal 6 per cent of the average investment of the carrier in property 
devoted to the public service. In considering the effect of deficits 
from operations upon the carrier’s property value in the Texas 
Midland case, we said, page 71: 

“* * * However, the owners of the Texas Midland have not 
received a fair return on their investment in this property. The 
operation of the road, as shown in Exhibit C and other data in 
Appendix 2 hereto, has resulted in frequent deficits. These deficits 
are not elements of value, but they are pertinent facts to be given 
consideration in a proper proceeding.” 

We are unable to sustain the carrier’s contention that the 
method employed is the correct one for determining cost of de- 
veloping its property and its business, and we are also unable to 
subscribe to the view that, even if the method were acceptable, 
the results derived from its use would justify the inclusion in the 
value of the carrier’s property of the amount claimed as the cost 
of development, or as going-concern value. This method was dis- 
approved, and the contention that cost of development should be 
included in the value of the public utility’s property for rate mak- 
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ing purposes was rejected, by the Supreme Court in its recent 
decision in the case of Galveston Electric Company v. Galveston, 
Ae UO ORE CC ee a 


We deem it unnecessary to discuss the carrier’s claim in this 
respect further. Not only are we unable to include development 
cost in the valuation but we are also unable to ascertain a sepa- 
rate amount to be allowed for going value. 


KEY WEST EXTENSION 


The extension from Homestead to Key West was constructed 
to enable the carrier to reach a point which combined the advan- 
tages of a good harbor and favorable location with respect to Gulf 
of Mexico, Central American, South American, and West Indian 
traffic. Freight is transferred between Key West and Havana 
in freight cars placed on ocean-going steamers, enabling a large 
volume of through traffic to be handled between the mainland of 
continental North America and Cuba without the expense, in- 
convenience, and risk of loading and unloading at seaports. 
The extension is thus a vital link in a system furnishing the entire 
country with rail connection with Cuba, a service not performed 
by any other road. 

The extension is over 128 miles long, the first 14 miles south of 
Homestead crossing swamps to the point where it leaves the 
mainland, the remaining 114 miles following the arc of the Florida 
Keys to Key West. The keys, a low-lying chain of islands flanked 
by coral reefs, are generally long and narrow in shape with inter- 
vening channels and inlets which are crossed at great expense. 
Bridges span the channels and shallow water from key to key so 
that more than 13 per cent of the length is over bridges constructed 
at a cost, as reflected in the estimates of reproduction new, of 
approximately $75,000 a mile, or a total of $9,573,806. The 
average grading per mile is 72,500 cubic yards, practically all of 
which is embankment; the total reproduction new of grading is 
$9,593,387. 

The construction of a property of this character is without 
precedent in railroad history. For that reason and because it was 
built during the years immediately preceding date of valuation 
and our engineers found no evidence of extravagance or waste- 
fulness, the original cost of construction was considered the most 
reliable basis for estimating cost of reproduction and was very 


largely followed. 
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The original cost, including land and excluding certain amounts 
for unapplied construction, materials, and supplies, and a credit 
for revenues and expenses during construction detailed elsewhere _ 
in this report, was $27,127,205, or about $212,000 a mile. While 
undoubtedly high, this cost and the wisdom of the venture stand 
unchallenged upon the record, notwithstanding the full oppor- 
tunity afforded to the public and any interested parties to protest 
any possible inequity resulting from its consideration, undimin- 
ished in amount, as one of the elements upon which final value 
for rate-making purposes would be predicated. The extension 
was put in operation to Key West in January, 1912. For the five 
years ending June 30, 1911, the net income of the carrier was 
$285,167.25. For the next five years it was $1,304,074.25, or an 
increase of $1,018,907. The influence of the operation of the ex- 
tension in producing this increase does not clearly appear, but at 
least it failed to cause a shrinkage in net revenues. The ability 
of the carrier by reason of the existence of the extension to handle 
rail movements from Jacksonville to Key West affords it a large 
amount of through traffic providing a haul over the entire main 
line of the system. As noted elsewhere in this report, the carrier 
earned a net railway operating income in the year ended on date 
of valuation equal to a return in excess of 5.75 per cent upon the 
value herein found. 


WORKING CAPITAL-——MATERIALS AND SUPPLIES 


The amount assigned as working capital and included in the 
final single sum value stated in the tentative valuation is $1,431,- 
947, composed of $838,372 cash and $593,575 value of materials 
and supplies on hand on valuation date. This sum is 35 per cent of 
the carrier’s operating expenses for the year ended on valuation 
date and 40 per cent of the average operating expenses for the five 
years preceding that date, and is, in our opinion, substantially in 
excess of the carrier’s normal requirements. Our experience 
with the actual operating needs of individual carriers has thus 
far indicated that as a rule the requisite amount of working 
capital for carrier purposes is substantially less than 20 per 
cent of annual operating expenses, and in some cases is as low 
as 6 per cent... . 

Taking into account the foregoing considerations, and in addi- 
tion, the extent of the carrier’s property, the average cash balance 
and value of materials and supplies over a period of years preceding 
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valuation date, the fact that construction was in progress during 
the larger part of this period and materials and supplies were used 
in connection with both construction and operation, and the aver- 
age operating revenues and expenses during the same period, we 
are of opinion that the sum of $700,000, which is equal to 17.5 
per cent of the operating expense for the year ended on valuation 
date would suffice to meet all ordinary requirements for working 
capital. This sum will be substituted for that stated in the ten- 
tative valuation and the final value will be modified accordingly. 
The excess of $731,947 of the cash and materials and supplies on 
hand on valuation date over the amount here found necessary 
for working capital is considered for purposes of this valuation 
as noncarrier property. 


SUMMARY 


The gravamen of the carrier’s protest is that we have failed to 
give consideration to values other than those of physical property, 
and have therefore understated the true value. On the contrary 
we have appraised the plant as it was on valuation date, organized, 
assembled, and in successful operation, and have endeavored to 
give due weight to all values of an intangible nature which inhere 
in its property, even though we have been unable to assign definite 
money values to them. 

We have reiterated in Atlanta, Birmingham & Atlantic R. R. 
Co. and San Pedro, Los Angeles & Salt Lake R. R. Co., that we are 
not, and can not be, bound to a mere formula in finding and fixing 
a value for rate-making purposes, but that such a determination 
is reached by the exercise of a reasonable judgment having its 
basis in a consideration of the relevant facts. Where the duty of 
finding and fixing value reposes in a number of individuals, they 
may reach conclusions in which all are agreed, although each may 
give different weights to the various factors, and although they 
reach their individual conclusions by materially different processes. 
It is, therefore, not at all times possible for a commission to analyze 
its individual and composite processes of determination of value. 
It is, however, possible in this case to summarize, without undue 
elaboration, factors given consideration in determining the final 
value. Attention may properly be called to the fact that often there 
is not available as complete a record as is before us in this instance. 
Such matching up of figures as has been made in this summary 
results in coincidences in this case which in another might be 
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divergencies without impairing the substantial soundness of the 
valuation made in either case. 

The carriet’s books record an investment of $48,207,858.63 
in carrier property. When there are excluded charges that, under | 
our accounting classification, go to other accounts, the investment 
as restated in detail in Appendix 2 stands at $45,185,902 as of 
date of valuation. Deducting $1,709,160, the recorded cost of 
carrier lands, we have $43,476,742 as the investment in property 
other than land. The reproduction-new cost of the same property 
is $43,515,318. This reproduction study, therefore, provides so 
close a check on the investment statement as to give assurance of 
approximate accuracy. The known original cost of certain seg- 
ments of the property also closely coincides with investment and 
with reproduction-new cost. The allied Terminal Company, 
the final value of which is found and fixed herein, affords a similar 
comparison. The investment in and original cost of this property 
are both placed at $603,502.87, of which $340,012.35 represents 
the original cost of land, leaving $263,490.52 for the remaining 
property. The reproduction-new study check produces a cost of 
$298,230 for the property other than land. 

In this case ... original cost of the entire property of the 
carrier could not be ascertained, but the original cost of an im- 
portant segment of the property, the Key West extension, is in 
the record . . . $27,984,675. This includes $1,275,620 for cer- 
tain expenses connected with land, $98,315 for unapplied con- 
struction, materials, and supplies, and a credit of $56,202 for rev- 
enues and expenses during construction, items not taken into 
account in the engineering report on reproduction. Elimina- 
tion of these items brings the cost of the Key West extension 
to $26,666,942, which may be compared with the cost of re- 
production new. of $26,666,940. This latter figure is the cost 
of reproduction new of the Key West extension included in 
the original cost figures stated above, but does not include an 
item of $614,782 for the cost of reproduction new of floating 
equipment, not set out in the detail of original cost of the Key 
West extension. 

Turning to equipment, including floating equipment, we find 
another illustration of the close check of original cost by our cost 
of reproduction new. The cost of the carrier’s equipment is stated 
in the records to be $5,039,854. Of this amount all but $82,312 has 
been verified by examination of the accounts. We find that to 
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reproduce the same equipment new on valuation date would cost 
$4,999, 222. 

The Key West extension, together with the equipment owned by 
the carrier, accounts for $33,024,529 original cost in the $45,185,902 
of investment and for $31,666,162 of the $43,515,318 cost of repro- 
duction new. As we have already pointed out, the amount of the 
investment in the entire common-carrier property, less that per- 
taining to carrier land, closely approximates the cost of reproduc- 
tion new. While we are unable to find original cost of each item of 
property of the carrier, other than land, $43,500,000 may be said to 
approximate closely the original cost of creating and improving the 
property as a whole. The records reveal that the original cost of 
carrier lands was $1,709,160, raising the total of physical properties 
and lands to $45,209,160. There is included in this total $60,914 of 
donations made in the construction of industrial switches, but no 

value for donated lands. It is possible that some part of the 
$497,124 expenses attaching to all donated lands should be added 
to cost of carrier lands. 

In our reproduction studies we have applied unit prices based on 
a 5-year and, for some items, 10-year span, ended June 30, 1914. 
The methods employed in making these studies . . . are intended 
to afford an index of the cost of producing the property during the 
short period of years prior to June 30, 1914. All necessary over- 
head charges are included. The grading quantities have been ob- 
tained from the measurement of the volume of the roadbed as it 
existed on date of valuation, which included not only materials 
moved during original construction but those taken away from 
the cuts by the action of the elements. This is equivalent to 
making an allowance for appreciation in the cost of reproduction 
new. In fixing a unit price for the material in the fills the fact 
that an excess over the present measured volume would have to 
be handled to provide for shrinkage and settlement due to lapse 
of time, the action of the elements, or other causes, was given 
consideration, thus further allowing in the cost of reproduction 
new another element of appreciation. “No depreciation of any 
character was assessed against the grading in the roadbed. This 
treatment of the subject involves a minimum of speculation and 
allows carriers that appreciation to which a definite cost can be 
assigned. 

Thus far in this summary we have not referred to the cost of re- 
production less depreciation arrived at in the same synthetic way 
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as the cost: of reproduction new and resulting in a total on valua- 
tion date for property other than land of $38,569,822. The value 
of the lands on that date, determined in conformity with the_ 
method described in the Texas Midland case . . . was $4,406,448.1 
This amount, added to the depreciated value of other property, 
produces the sum of $42,976,270. 

Valuation is not a mere mathematical restatement of original 
costs, investment, and estimated reproduction new or less depreci- 
tion of physical property other than land, with present land values 
added thereto. Our tentative valuation of the carrier took into 
consideration the fact that it was on valuation date a vitalized, 
organized, going railroad. The railroad property, separated from 
working capital then on hand, was given a value of $45,500,000. 
This was the value found for a railroad with organized forces and 
attached business, an established agency of public service whose 
existence seems fully justified and the record of whose organiza-— 
tion and construction is impressive in the matter of risk assumed 
and services rendered. The railroad provides rail transportation 
facilities to the east coast of Florida and has been the principal 
factor in the development of that part of the country. To it is to 
be attributed in a large measure the increases of values which 
have there occurred. It extends beyond the mainland of Florida 
and carries the national rail system to Key West and, by ferries 
and terminals, makes possible the transportation of freight not 
only between Key West and all parts of the United States, but, 
in unbroken carloads, between Cuba and the United States. 

The carrier not only serves an important part in supplying the 
transportation needs of the country, but its financial record indi- 
cates a well-conceived and established business. From 1909 to 
1916, inclusive, its operations were conducted at a profit. No 
dividends were paid, and the surplus from operations was credited 
to profit and loss. During the year ended June 30, 1916, the net 
railway operating income, including therein the debits and credits 
from equipment and joint-facilities rents, amounted to $2,778,322, 
or sufficient to pay a return of 5.75 per cent on a capital of $48,- 
319,000. Its unmatured funded debt amounted to $37,300,000, 
which, with $10,000,000 par value of capital stock outstanding 
on June 30,1916, produced a total of $47,300,000. Its net railway 


1The method of valuing carrier lands used by the Commission is discussed at 
length in Homer B. Vanderblue, Railroad Valuation by the Interstate Commerce 
Commission, pp. 52-72, and in Vanderblue and Burgess, pp. 344-346.—Ed. 
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operating income averaged over the five, four, three, and two 
: year periods preceding valuation date produced sums sufficient 
| to pay a return of 5.75 per cent on amounts varying from $27,001,- 
000 for the five-year period to $39,720,000 for the two-year period. 
The substantial higher earning capacity during the year ended 
June 30, 1916, has already been noted. 
| The market value of bonds and stock can not, in this instance, be 
| resorted to as affording enlightenment on the value of the property. 
On date of valuation all except nine shares, par value $900, of the 
100,000 shares, par value $10,000,000, of the capital stock out- 
standing were owned by the estate of Henry M. Flagler and 
Mrs. Mary Lilly Flagler, the nine shares being held in the names 
of the directors. A majority of the bonds also were held by the 
Flagler estate. The road was then emerging from a period of con- 
struction and extensions. It had been financed as well as con- 
structed almost entirely by Henry M. Flagler, and is stamped 
with some aspects of a personal venture. 

The law requires that we report the original cost of all lands, 
rights of way, and terminals ascertained as of time of dedication to 
public use, and the present value of the same. ... In the in- 
vestment and original cost statements hereinbefore analyzed no 
amount is included to cover value of donated lands and only 
$60,914.64 representing donations. ‘These were made on account 
of construction of industrial tracks. The land aids were exten- 
sive, however, including 611,447.65 acres of land grants. The 
carrier and its predecessors disposed of 604,512.90 acres of these 
lands for $701,750.54. In addition to these, the carrier received 
222,271.76 acres designated as donations, and of these lands sold 
216,593.03 acres for $494,736.80. There were attaching to both 
classes of donated lands $497,023.97 of expenditures. Other 
minor parcels of land are listed in Appendix 2 for which the con- 
siderations were nominal or which represent streets occupied by 
the carrier. The carrier also, free of consideration, received 3331/; 
shares of the capital stock of the Jacksonville Terminal Company. 
The value on date of valuation of all donated lands then owned 
by the carrier is $2,289,199.93, of which $2,169,576.52 represents 
value of carrier lands and $119,663.41 value of noncarrier lands. 

No concessions or allowances appear to have been made by the 
carrier on account of its having acquired lands through land grants. 

We find no values or elements of value other than those men- 


tioned above. 
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Upon consideration of such matters as we have here summarized, 
as well as in more detailed disposal of the various specific protests 


to the tentative valuation, we reach the conclusion and find that the _ 


value for rate-making purposes of the property of the carrier owned 
and used for purposes of a common carrier, including $700,000 for 
working capital, is $46,200,000, and of the property used but not 
owned $764,196, and that the value for rate-making purposes of 
the property of the Terminal Company is $1,300,000. 

The act also requires us to value investment in stocks and bonds 
of other companies, and notes of such companies or individ- 
uals. . . . Such noncarrier assets do not affect the value for rate- 
making purposes. ... 

An order will be entered in accordance with our findings. 


Hat, Chairman, concurring: 

In reaching with the majority the conclusions expressed in this 
report as to value for rate-making purposes on valuation date 
it is appropriate to say that the treatment of other values or ele- 
ments of value seems to me inadequate and of “ working capital— 
materials and supplies” erroneous. 


AITCHISON, Commissioner, concurring generally: 

I dissent from the designation as noncarrier property of the 
greater portion of the cash and materials and supplies on hand as 
not warranted by the record. 


EasTMAn, Commissioner, dissenting: . 

In my separate statement, in the San Pedro case, 75 I. C. C., 
463, 523-567, I expressed the view that so-called value for rate- 
making purposes should be based on the amount invested honestly 
and with a reasonable degree of providence in the existing property. 
To determine this amount it is necessary to know, as nearly as may 
be, what the property should have cost. The analysis of this sub- 
ject in the majority report is incomplete, but it is possible to arrive 
at an approximation. Upon this point the conclusion of the ma- 
jority with respect to the Florida East Coast is as follows: 


While we are unable to find original cost of each item of prop- 
erty of the carrier, other than land, $43,500,000 may be said to 
approximate closely the original cost of creating and improving 
the property as a whole. The records reveal that the original 
cost of carrier lands was $1,709,160, raising the total of physical 
properties and lands to $45,209,160. 


— 
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In the case of the allied Terminal Company, the corresponding 
finding is: 


The investment in and original cost of this property are both 
placed at $603,502.87, of which $340,012.35 represents the original 
cost of land, leaving $263,490.52 for the remaining property. 


I am willing to accept these approximations as reasonably close. 
Adding $700,000 for cash working capital and materials and sup- 
plies, the total becomes $45,909,160, in the case of the Florida 
East Coast, as compared with $46,200,000 fixed by the majority 
as the value for rate-making purposes, and, in the case of the 
Terminal Company, $603,503 as compared with $1,300,000. It 
is the existing property which is being valued, however, and the 
majority estimate the losses through depreciation as $4,945,496 
for the Florida East Coast and $30,723 for the Terminal Company. 
Deducting from the totals above given but one-half of these sums, 
for the reasons indicated in my opinion in the San Pedro case, 
I arrive at $42,936,412, in the case of the Florida East Coast, and 
$588,142 in the case of the Terminal Company, as liberal approxi- 
mations of the reasonable investment remaining in the property 
as of June 30, 1916. In my opinion, the respective rate bases as 
of that date should not exceed these figures. 

Some question has been raised, not I think as to the honesty, 
but rather as to the prudence of the investment in the Key West 
extension of the Florida East Coast. As indicated in my separate 
expression in the Atlanta, Birmingham & Atlantic case, 75 I. C. 
C., 645, 676, we should be slow to take action which will deprive 
investors of an opportunity to earn a return upon money which 
has been honestly expended in the construction of a railroad. 
Every investment may be assumed to have been made in the 
exercise of reasonable judgment, unless the contrary is shown. 
So far as I am aware, neither the people of Florida nor the consti- 
tuted authorities of that State have questioned the character of 
the investment in the Key West extension, which furnishes the 
only rail link between this country and*Cuba; and if that invest- 
ment was so wasteful and extravagrant that the chance of earning 
a return upon the entire amount should be denied, the present 
record furnishes no basis for such a finding. 

I am inclined to believe that the thought that there should be, 
perhaps, such a denial is born of the provisions of section 15a of 
the interstate commerce act. Under that section any value for 
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rate-making purposes that we fix for the Key West extension be- 
comes a part of the aggregate value of carrier property upon 
which freight and passenger rates within southern territory gener- _ 
ally must be based. If traffic upon the extension is insufficient 
to produce the stipulated return, then, under this rule of 1ate- 
making, an amount equal to that return must be derived from other 
traffic within the territory, even if such amount in no way accrues 
to the benefit of the Florida East Coast. But the provisions of 
section 15a are wholly statutory and may be repealed or modified 
at any time. Quoting from Dayton-Goose Creek Ry. Co. v. United 
States, decided by the United States din gist Court on January 7, 

1924: 

The carrier owning and operating a railroad, however strong 
financially, however economical in its facilities or favorably sit- 
uated as to traffic, is not entitled as of constitutional right to more 
than a fair net operating income upon the value of its properties 
which are being devoted to transportation. 

The stronger carriers are not entitled as of constitutional right 
to excess income which will offset the shortages of weaker roads, 
in order that all the carriers, strong and weak, in a given territory 
may earn an aggregate net operating income equal to a fair return 
upon the aggregate value of their railway properties. Constitu- 
tionally there is nothing which stands in the way of public regula- 
tion which would reduce the rates of each prosperous carrier down 
to a point permitting no more than a fair net operating income upon 
the value of its property, allowing the weaker carriers at the same 
time to charge such higher rates as they may be able in competi- 
tion to maintain. As the court states in the case above cited, 
“Classification of railways in the matter of adjustment of rates 
has been sustained in numerous cases.” 

It was plainly the intent of Congress that, having fixed rates 
for a group under the provisions of section 15a, we should do what 
we can to redistribute earnings so that the poor as well as the rich 
companies may earn a fair return. Quoting again from the re- 
cent Dayton-Goose Creek case: 

In the New England Divisions Case, 261 U. S., 184, it was held 
that under Section 418 the Commission in making division of 
joint rates between groups of carriers might in the public interest 
consult the financial needs of a weaker group in order to maintain 
it in effective operation, as part of an adequate transportation 


system, and give it a greater share of such rates if the share of 
the other group was adequate to avoid a confiscatory result. 
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But if it should prove impossible with the means at our command 
to redistribute earnings so that a carrier like the Atlanta, Birming- 
ham & Atlantic will earn a fair return upon its value for rate- 
making purposes, or so that the Florida East Coast will earn such 
a return upon its Key West extension, it is clear that there are no 
constitutional inhibitions which prevent the repeal or amendment 
of section 15a. And in any event the results which it is feared 
may flow from the provisions of a particular statute have no bear- 
ing upon our duty in this proceeding. 


Porter, Commissioner, dissenting: 

I am not able to concur in the majority report. I think it 
irregular to the point of illegality in that it does not con- 
tain a proper statement of principles, analysis, and method, 
and does not explain how and why its conclusions are reached. 
It encourages some inferences but expressly disclaims the proc- 
ess indicated. The report also exhibits certain specific erro- 
neous conceptions which must have affected the figure of final 
value. 

The report gives information as to original cost, reproduction 
cost, reproduction cost less depreciation, earnings down to. valua- 
tion date, the amount of securities outstanding, and points out 
that information as to selling prices is not available. It states 
that ‘we have appraised the plant as it was on valuation date, 
organized, assembled, and in successful operation, and have en- 
deavored to give due weight to all values of an intangible nature 
which inhere in its property, even though we have been unable 
to assign definite money values to them.” It disclaims resorting 
to formula and states that the “determination is reached by the 
exercise of a reasonable judgment having its basis in a considera- 
tion of the relevant facts.”’ 

Except for the disclaimer of use of formula and of having given 
any particular weight to any particular factors, it would be quite 
natural to conclude that $46,200,000 was arrived at as the final 
value by adding an allowance of $700,000 for working capital 
to $45,500,000 found as the value of the other property, the 
$45,500,000 being arrived at as follows: 


Cost of reproduction new of physical properties.... $43,515,318 
Cost of reproduction less depreciation............ 38,569,822 
reaenervaide Or VANS... wes pees tens 4,406,448 


EBC ee Pees Ee 42,976,270 
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The final figure of $45,500,000 represents an addition of $2,528,- 
730 to the figure of $42,976,270. This addition is 5.8 per cent of 
$42,976,270. It appears that in practically all of our tentative 


valuations a figure which averages about 5 per cent has been arbi- ~ 


traily added to the figure representing reproduction cost less 
depreciation, plus value of lands and the resulting figure has been 
named as representing final value. A list of 330 carriers as to 
which we have found tentative final value, shows that the figures 
given as cost of reproduction less depreciation, plus value of lands, 
plus 5 per cent, correspond so closely with the tentative final 
values found, less cash and material and supplies, as to lead to the 
conclusion that the former figures were taken as the basis for 
arriving at the latter. The aggregate of the items for these car- 
riers showing their cost of reproduction less depreciation, plus 
present value of lands, plus 5 per cent, is $2,955,206,577. The 
aggregate of the tentative final values less cash and material and 
supplies is $2,957,504,106. The difference is only one-thirteenth 
of 1 per cent in excess of the 5 per cent arbitrary. It appears that 
in many cases the 5 per cent arbitrary coincides very closely with 
50 per cent of the depreciation found. Just what is the signifi- 
cance of this coincidence does not appear. Why the arbitrary 
which averages approximately 5 per cent was adopted has never 
been explained. On review it will make more difficult the solu- 
tion of the puzzle of what we do and why we do it. The report 
in this case disclaims resort to this formula so that explanation 
of how the figure of final value is arrived at is not available. 

The report shows that figures as to original cost agree closely 
with those of estimated reproduction cost. It finds that the car- 
rier is essential and efficient, and shows that its construction was 
justified on the basis of original cost, and would be justified on the 
basis of estimated reproduction cost. There is, therefore, warrant 
for basing a finding of value on those figures. Analysis, principles, 
and rules could be stated. The case is peculiarly appropriate 
for such treatment and explanation of reasons. Notwithstand- 
ing this fact, the report emphatically repudiates any particular 
figure as having any particular significance. This is unfortunate 
because if the mind were to run in this case as the figures suggest, 
a precedent would be established that would be helpful in other 
cases. For instance, the same method, analysis, and reasoning 
would have exposed the lack of soundness in our finding in the 
case of the Atlanta, Birmingham & Atlantic. Apparently this 


=. 
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fact is recognized by the majority report. To the end that no 
conclusion shall be drawn from this case that can be applied to 
others, the report points out that views of commissioners may 
differ as to reasons, but coincide as to conclusions, and says: 


It is, therefore, not at all times possible for a commission to 
analyze its individual and composite processes of determination 
of value. It is, however, possible in this case to summarize, with- 
out undue elaboration, factors given consideration in determining 
the final value. Attention may properly be called to the fact that 
often there is not available as complete a record as is before us 
in this instance. Such matching up of figures as has been made 
in this summary results in coincidences in this case which in 
another might be divergencies without impairing the substantial 
soundness of the valuation made in either case. 


The report, therefore, leaves a reader entirely in the dark as to 
how its conclusions are reached. This is basic error which should 
lead to condemnation in its entirety. It is incumbent on us to give 
sound reasons for what we do. We must apply principles and they 
must be applied consistently in all cases. We act arbitrarily until 
we announce the rules and principles which we apply. To state 
relation of original cost to reproduction cost is not merely an idle 
“matching up of figures.” The results are not inconsequential 
“coincidences” or divergencies.’”” We must and necessarily do 
either deny or accord influence to such figures in every case. We 
should show how we use them in each case. We are not at liberty 
to accord them the same influence in all cases. We must be in- 
fluenced by the results of construction expenditure rather than by 
amount of such expenditure. The result of a unit of expenditure 
in the construction of an efficient carrier that is essential and ren- 
ders vast public service is of far greater value than a similar result 
for a nonessential, inefficient carrier which renders less important 
service. Depending upon the conditions and characteristics of 
different carriers some are entitled to be valued at a figure that 
would protect original cost. Values of some are below that figure 
and of others above. It is inconceivable that all the railroads 
should so correspond in character and merit that the values of 
all could, to the extent our reports indicate, be based on expendi- 
ture. If, in this case, original cost, reproduction cost, reproduc- 
tion cost less depreciation, value of lands, cost of lands, develop- 
ment cost, amount of outstanding securities, earnings, efficiency, 
public service, and public need, had each been specifically dealt 
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with as a factor affecting value, and if that method were de- 
termined to be adopted for all cases, we would have taken a long 


step toward sound practice. Such a method applied to each case 
would show the weight to be assigned to different elements which ~ 


would vary in different cases. The final conclusions would, 
therefore, vary and show inevitably what everyone knows, that 
some properties are of far greater value than others showing the 
same or greater original cost, reproduction cost, reproduction 
cost less depreciation, plus value of lands, and plus the arbitrary. 

In our report in Petition of National Conference on Valuation, 84 
I. C. C., 9, I indicated how, in my opinion, the carriers should be 
classified and their values determined. Applying the principles 
there stated I think that in the case of the A., B. & A. the value of 
the accomplishment for a given unit of expenditure would be much 
less than the amount of the unit. In the case now before us, it is 
my view that actual expenditure should be adopted as the measure 
of value. I would apply this measure to lands as well as to other 
property. The carrier is essential and efficient. It renders indis- 
pensable public service. Original cost harmonizes with reproduc- 
tion cost. Its record of earnings indicates sound financial enter- 
prise at a value which harmonizes with its cost. On the other hand, 
it has not shown any special efficiency or merit indicating higher 
value. Though meritorious it has not demonstrated any special 
value above the amount invested in it. Under these circum- 
stances I think it appropriate to apply the prudent-investment 
rule of protection of the expenditure in connection with it. 

There should be included in expenditure the amount necessary 
to carry the property during its development period. Substan- 
tial expenditure was required to carry it to the time when it 
reached maturity. It was in the public interest that it be so 
carried. For these reasons we should and could conclude that 
it has a value corresponding with actual investment, plus carry- 
ing charges. A conclusion thus arrived at would carry convincing 
weight. The same test applied to the A., B. & A. would have 
shown less merit and less value per unit of expenditure. Other 
carriers, more essential and efficient, and rendering a higher de- 
gree of public service, which have enjoyed or are likely to enjoy 
relatively higher earnings because of their inherent merit, should 
be accorded a value in excess of original cost, such value accord- 
ing with or being above or below estimated reproduction cost. To 
apply this method in all cases would make it easy to review our 
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work, test our reasons, and determine the correctness of our 
conclusions. 

Soundness can be attained and justice done only when we fully 
explain our method of dealing with the various factors as they dif- 
fer in the different cases. To ignore differences, coincidences, and 
divergencies, and treat all alike will result not only in “impairing 
the substantial soundness of the valuation made” but will render 
our valuations useless. The so-called matching up of figures does 
not result in coincidences. It will show divergencies, but those 
divergencies when considered in the light of relative efficiencies and 
public service are the things we want to know, for they determine 
value and relative value and exhibit the reasons for results. They 
do not impair the soundness of the valuation made. They con- 
trol and determine value. Soundness of valuation is impossible 
when such divergencies are disregarded. Correct conclusion as to 
value can not be arrived at without thus considering the factors. 
To thus consider them is the requirement of law and reason. 

Our most important duty is to learn what the law is, and how to 
arrive at value. Wedonot know. The courts must tell us. Valua- 
tion is a judicial function. Values must ultimately be determined 
by what the courts think, not by what we think. “What would 
the courts say” is the question we must constantly ask ourselves. 
We should facilitate getting the important questions involved into 
the courts with the greatest possible expedition and in a way to 
point out the difficulties and perplexities. We are not doing this. 
We are doing the opposite. We are allowing our reports to take 
that form which makes review most difficult, if not impossible. 
This case naturally gives opportunities to bring up nearly every 
important question involved in valuation. We reject them all. We 
could specifically refer to every rule and principle we apply and 
give our views and explain why we do what we do. If we did that 
the courts would tell us where we are right and where we are wrong. 
The whole atmosphere would clear. We, the carriers, the Congress, 
and the public would know where we stand and what we are doing. 
We could then go ahead in sound fashicn and make real progress. 
To go ahead as now leaving clouds of mystery over all we do, tell- 
ing interested parties to take our conclusions and ask no question, 
is unworthy performance of the trust reposed in us. It gets us no- 
where. It leaves wasteful uncertainty; makes unnecessary work, 
trouble, and worry for all concerned. 

Proper analysis of method would perhaps show accord at certain 
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points and thus the field of controversy would be reduced and bur- 
dens lessened. Failure to state methods and analysis so as to 
focus testing thought is wasteful because it elaborates unduly the | 
study required in order to determine whether one is in accord with 
the final conclusion. It is not possible for the members of the 
commission generally to examine the record in these valuation 
cases. Under such circumstances, unless our reports clearly set 
forth and analyze the methods used in building conclusions, and 
show the treatment of the different elements, varying in different 
cases, that influence value, so that the report may be convincing 
in and of itself, even we, whose work the report is, can not have 
satisfactory reason for our action. Our method is peculiarly un- 
fair to the courts, for it throws burdens on them that properly 
are ours. If we would decide a few cases so as to show our in- 
terpretation of the law and make detection of our error possible, 
the courts could straighten us out, and we could go ahead and do 
our job in a satisfactory manner in most cases. It would not be 
necessary to take many of our reports into the courts. As we 
now are doing our work, it will be necessary, as I see it, to take 
practically all of our reports into the courts. I see no escape from 
their being compelled to do all our work over again. This will be 
the natural consequence of giving conclusions and withholding 
reasons and arriving at aggregate figures without showing how 
we reach them. In justifying our valuations in court, it seem- 
ingly will be necessary to build up each case as completely as we 
have with our own staff to arrive at our findings. We will be 
required to organize extensive forces for court work, and litter 
courts with our records and data and the testimony which we have 
taken. The expense and delay will be frightful. I apprehend 
that the courts will send the cases to masters and that in the end 
they will value the carriers. In that event many millions that we 
have expended and required the carriers to expend, and much 
time and trouble will have gone to waste. Correct practices now 
would avoid the calamity for which we are headed. 

I do not share at all the notion that it is not possible for a 
commission of 11 men to announce principles. Most of the uncer- 
tainties that exist would be cleared away by finding the answers to 
a dozen questions or so, which would involve fundamental prin- 
ciples. The commission could decide such specific questions and 
thereafter adopt in all cases the conclusions thus arrived at. These 
questions being answered by the commission in a specific case, our 
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positions would be known. The courts could then pass upon those 
questions and our answers to them, and thus furnish us guides with 
which we could perform our task. Questions thus raised could be 
considered by the courts readily without throwing on them the 
burden of trying all the cases in their entirety as would seem 
to be necessary until the fog for which we are responsible is cleared 
away. 

We should take a position squarely upon the question as to when 
and under what circumstances carriers are to be valued at original 
cost or less, or at reproduction cost, or more. In particular we 
should clear up the uncertainty as to the influence accorded to re- 
production cost. We think that predominating influence is not 
given to reproduction cost. We may be mistaken. A careful study 
of all our reports to date may be regarded as indicating other- 
wise. We are constantly referring to our tentative reports and 
using their findings in determining the amount of allowable stock 
issues and otherwise in our work. .. . 

We should take position squarely on questions as to the treat- 
ment of development cost, depreciation, and appreciation. We 
should announce whether, in our view, in valuing a property as a 
whole, deduction should be made from cost as a measure of value 
of an amount representing depreciation supposed to have taken 
place in particular material, and whether such depreciation is to 
be considered as lost in a finding of value although the carrier is 
essential and efficient. We should take a position squarely re- 
garding good will, and how and to what extent it should be valued. 
We should make determinations as to land value so as to bring 
questions to the front and have determined the influence of land 
value in determining the value of a property as a whole. We are 
to value the property as a going concern. At the same time we 
are to report the values of lands. We have been told by the court 
how to value lands. Are the land values so to be arrived at to be 
taken in all cases as specific figures to be added to the value of the 
other property; or may lands in different cases, in connection with 
the property as a whole, be accorded values more or less? Ad- 
joining lands may be shown to have particular values. When 
used by a carrier as a part of its property as a whole may they not 
have a special or different value more or less? Does the statute 
requiring land values to be found require that those values be 
used without regard to their real value for carrier purposes, or is 
the requirement of the statute designed primarily to force expla- 
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nation of what we do? Although particular pieces of lands may 
have particular values, is their aggregate as a long strip used as 
right of way of value greater or less than the aggregate values 


of the parts? A right of way entering a city may be through ~ 


land of little value. The right of way as desirable entry to the 
city may be of enormous value. Is the value of a property in- 
fluenced by its strategic position, indicating wisdom and foresight 
of location? May the accomplishment of an expenditure on an ef- 
ficient carrier wisely conceived, rendering vast public service, be 
valued at a higher figure than a similar expenditure on an inefficient 
carrier, poorly conceived, capable of rendering less important pub- 
lic service? These and others are questions upon which we could 
and should take definite position. 

Some of the specific erroneous conceptions which must have in- 
fluenced the figure of final value, are as follows: 

The carrier urges that in considering cost, investment, or other 
elements of value, it should have credit for approximately $7 ,000,- 
000 for carrying the property during the development period 
and plausible reason for accepting this figure is set forth in the 
report. How much of an allowance is made by the report for the 
fact that the property was carried during its early period in antici- 
pation of the recognition of values which only the future could 
disclose does not appear. If the arbitrary of 5.8 per cent is for this 
purpose, there is nothing to indicate whether it is too much or 
too little, or the basis on which we arrive at it, or the principle 
we apply to this case that can be applied to others. We should 
take position on these questions. We should accept the carrier’s 
method or state another. In my judgment the allowance should 
be a fair interest return per annum during the development period 
upon the investment, less the earnings of the property in the 
meantime. However the figure is to be arrived at, we should 
decide definitely what allowance should be made, and upon what 
basis it should be computed. It is well known that a reasonable 
period is required for development and carriers are not expected 
to earn a fair return upon the investment from the outset. The 
carrying burden is part of the investment in the property and 
should be protected. Development cost constitutes essential 
expenditure as much as construction cost. Everybody knows 
that such an item must be provided for in connection with every 
new property. The property had to be carried during the develop- 
ment period. Those who carried it are entitled as a matter of 
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common honesty to have this carrying expenditure protected. 
To refuse to do so would be confiscation. The report gives the 
impression that in some undisclosed manner development. cost 
was considered in arriving at the final value, but the report does 
not show how it was considered or with what result. With such 
treatment erroneous view of the law would have no effect. No 
one would ever know whether we really did or did not make any 
allowance for development cost. The parties interested and the 
public are entitled to know how we treat the subject, what we 
do about development cost, and what we think the law is, and they 
are entitled to an opportunity to have the courts pass upon our 
method. The treatment in the majority report would make re- 
view difficult if not impossible. Stocks represent the values which 
the future is expected to develop and demonstrate. It is obvious 
in this case that the figure of final value is lower than it otherwise 
would be by the extent to which credit for development cost or 
good will was denied. 

The figure allowed for working capital I think is inadequate. 
$700,000 is less than the aggregate of cash and material and sup- 
plies on hand during any one year. The average for the years 
1912 to 1916, inclusive, is $1,063,025. There is warrant for ac- 
cepting this figure. To use any other figure seems arbitrary. 

It appears obvious that the figure of final value has been made 
less than it otherwise would be by the deduction of $4,945,496, 
being the amount by which the property is said to have depre- 
ciated. The amount would be required to reproduce the property, 
and should be considered as in the original investment. The 
property has been well maintained and as a going entity has not 
depreciated. It is not conceivable that a sane person would ever 
build a railway if he knew that a substantial part of his invest- 
ment would be considered lost through depreciation and that he 
would not be permitted to have a return upon it. The law has no 
such unconscionable purpose. The report praises the carrier as 
essential and efficient. To deduct depreciation where such de- 
preciation has not been taken care of out of income from the value 
which other figures suggest, is arbitrary, inequitable, and illegal 
confiscation of property. 

The report states that since the decision of the Supreme Court 
in Knoaville v. Water Company, 212 U.S., 1, “courts and commis- 
sions have accepted, as a settled practice in valuation proceedings, 
the deduction from reproduction new of the depreciation.” It 
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says that the Congress in its mandate “has required the Commis- 
sion to report cost of reproduction new and also cost less deprecia- 
tion.” I can not see that the Knozville case is applicable to the 
case before us. Nor can I agree that the mandate under which ~ 
we act requires us to report depreciation when as here there is no 
depreciation in fact which affects value. 

The report discloses another error which is fundamental. It 
does not do what the statute tells us to do. It says that ‘We 
have appraised the plant as it was on valuation date.” The 
valuation date was June 30, 1916, more than seven years ago. 
Evidence as to subsequent conditions would throw light as to the 
value on valuation date, but it is disregarded. How values dem- 
onstrated later shall be determined is not shown. The whole 
basis for arriving at values throughout the world has changed since 
1916. A valuation as of 1916 could not in the nature of the case 
be sufficient, fair, or legal for the purposes for which we are valu- 
ing the railway. It can not be a valid and final valuation and be 
entitled to the presumptions and effects of a final valuation and 
can not have efficacy in law. We should withhold a so-called 
final valuation until we can bring it down to date. To do so in 
this case would give the carrier the benefit of a showing of public 
service represented by gross earnings of $13,579,109 in 1921 as 
compared with gross earnings of $6,374,933 for the year 1915-1916. 
A consideration of earnings and public service should lead to a 
very different final figure. The question is not what was the value 
of this property in 1916, but as to its value at the present time or at 
a time when there prevailed conditions substantially similar to 
those at present. 

The report in this case also discloses the error made in prior 
cases of not determining value which, when determined, must be 
used for rate-making purposes because it is value, but arbitrarily 
states a figure which without warrant of law we set up as the figure 
to be used as a basis for rate making. 

We have great responsibility in this valuation work. It is a 
task that is designed to be upbuilding, to promote fairness, and 
create that confidence which is essential to the solution of the so- 
called railroad problem, and provide efficient transportation. 
The railways, considered in their relation to other enterprises, 
are probably first in importance. Agriculture and manufacture 
would be helpless without them. They need from 600 to 800 
millions of dollars of new money each year for additions and better- 
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ments. They must have it if the country is to continue to develop 
and enjoy prosperity. It must be obtained from private sources. 
Private investors must be looked to. They must be individuals 
and institutions, such as insurance companies and banks which 
invest their money on a business basis. The new money must come 
in the main from the present investors in our railroads. There are 
about 50,000,000 of them at the present time, counting, of course, 
those whose moneys are invested through insurance companies 
and savings banks which they own. If they are to continue to 
invest their moneys in railroads, they must be convinced that fair 
returns will be allowed to the carriers and that their present 
investments will not be confiscated by Government agencies 
in the processes of valuation. Obligation to observe good faith and 
protect security values, and the fact that stocks represent intangi- 
bles and indicate relative merit resulting from location, efficiency, 
and foresight, prompted the Supreme Court in Smyth v. Ames 
to say that in valuation work consideration must be given to the 
amount and selling prices of securities. A policy which threatens 
loss through confiscation and disturbs the confidence of security 
holders in the agencies of Government when dealing with their 
property menaces the public interest and violates the law. 

I am authorized to state that CoMMIsSsIONER Cox concurs in 
this dissent. 


CAMPBELL, Commissioner, dissenting: 

The law specifically requires the commission to ascertain and 
report in detail the original cost to date of each piece of property 
owned or used for common-carrier purposes. The majority have 
found the original cost of the Florida East Coast Railway only 
with respect to the Key West extension. Had the law been complied 
with and the original cost of the property as a whole been ascer- 
tained, the figure at which the final value has been placed might 
have been different. For this reason I withhold my assent to the 
findings of the majority. 

I may add that I can not bring myself to believe that an expendi- 
ture of as much as $218,000 per mile of road, found to have been 
the average original cost per mile of the Key West extension, could 
have been or could be in the public interest. While that may have 


1 Further differences of opinion between the majority members of the Commission 
and Commissioners Potter and Eastman are developed at some length in Kansas 
City Southern Railway Company, 84 I. C. C. 113; Commissioner Potter’s dissenting 
opinion appears at pp. 124-139, Commissioner Eastman’s at pp. 140-144.—EKd. 
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been the original cost per mile of this portion of the Florida East 
Coast Railway, I doubt if it should be used as the value for rate- 


making purposes upon which the public will be expected to pay — 


to the owners the fair rate of return designated by the commission. 


2. Tue RECAPTURE OF EarRninas ! 


Mr. Chief Justice Taft delivered the opinion of the Court. 

The main question in this case is whether the so-called “recap- 
ture” paragraphs of the Transportation Act of 1920... are 
constitutional. . 

The Dayton-Goose Creek Railway is a corporation of Texas, 
engaged in intrastate, interstate, and foreign commerce. Its 
volume of intrastate traffic exceeds that of its interstate and foreign 
traffic. In response to orders of the Interstate Commerce Commis- 
sion, the carrier made returns for 10 months of 1920, and for the 
full year of 1921, reporting the value of its railroad property em- 
ployed in commerce and its net revenue therefrom. It earned 
$21,666.24, more than 6 per cent., on the value of its property in 
the 10 months of 1920, and $33,766.98 excess in the 12 months 
of 1921. The Commission requested it to report what provision 
it had made for setting up a fund to preserve one half of these 
excesses, and to remit the other half to the Commission. 

The carrier then filed the present bill, setting forth the constitu- 
tional invalidity of the recapture provisions of the act and the 
orders of the Commission based thereon, averring that it had no 
adequate remedy at law to save itself from the irreparable wrong 
about to be done to it by enforcement of the provisions, and 
praying that the defendants, the United States, the Interstate 
Commerce Commission, and the United States district attorney 
for the Eastern District of Texas, be temporarily restrained from 
prosecuting any civil or criminal suit to enforce the Commission’s 
orders and that the court on final hearing make the injunction 
permanent. ... 

While the Dayton-Goose Creek Railway Company was the sole 
complainant below and is the sole appellant here, nineteen other 
railway companies . . . filed briefs in support of its appeal. . . . 

By section 422 of the Transportation Act, there was added to 

1 Dayton-Goose Creek Railway Company v. United States, 263 U. 8.456 (January 7, 
1924). See Vanderblue and Burgess, pp. 322-334, and Jones, pp. 550-551, 596. 
The subject-matter of this decision (which upholds the recapture of earnings) 


supplements these discussions, especially that in Vanderblue and Burgess at p. 332, 
and in Jones at p. 596.—Ed. 
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the existing Interstate Commerce Act, and its amendments, sec- 
tion 15a. The section in its second paragraph directs the Com- 
mission to establish rates which will enable the carriers, as a whole 
or by rate groups or territories fixed by the Commission, to receive 
a fair net operating return upon the property they hold in the 
aggregate for use in transportation. By paragraph 3 the Commis- 
sion is to establish from time to time and make public, the percen- 
tage of the value of the aggregate property it regards as a fair 
operating return, but for 1920 and 1921 such a fair return is to be 
51% per cent., with discretion in the Commission to add one-half 
of 1 per cent. as a fund for adding betterments on capital account. 
By paragraph 4 the Commission is to fix the aggregate value of 
the property from time to time, using in doing so the results of its 
valuation of the railways as provided in section 19a of the Inter- 
state Commerce Act so far as they are available and all the ele- 
ments of value recognized by the law of the land for rate-making 
purposes, including so far as the Commission may deem it proper, 
the investment account of the railways. 

Paragraph 5 declares that because it is impossible to establish 
uniform rates upon competitive traffic which will adequately 
sustain all the carriers needed to do the business, without giving 
some of them a net income in excess of a fair return, any carrier 
receiving such excess shall hold it in the manner thereafter pre- 
scribed as trustee for the United States. Paragraph 6 distributes 
the excess, one-half to a reserve fund to be maintained by the car- 
rier, and the other half to a general railroad revolving fund to be 
maintained by the Commission. Paragraph 7 specifies the only 
uses to which the carrier may apply its reserve fund. They are the 
payment of interest on bonds and other securities, rent for leased 
lines, and the payment of dividends, to the extent that its operat- 
ing income for the year is less that 6 per cent. When the reserve 
fund equals 5 per cent. of the value of the railroad property, and 
as long as it continues to do so, the carrier’s one-half of the excess 
income may be used by it for any lawful purpose. Under para- 
graph 10, and subsequent paragraphs, the general railroad revolv- 
ing fund is to be administered by the Commission in making loans 
to carriers to meet expenditures on capital account, to refund 
maturing securities originally issued on capital account and for 
buying equipment and facilities and leasing or selling them to 
carriers. . . . 

The new act seeks affirmatively to build up a system of railways 
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prepared to handle promptly all the interstate traffic of the coun- 
try. It aims to give the owners of the railways an opportunity 
to earn enough to maintain their properties and equipment in such 
a state of efficiency that they can carry well this burden. To 
achieve this great purpose, it puts the railroad systems of the 
country more completely than ever under the fostering guardian- 
ship and control of the Commission which is to supervise their 
issue of securities, their car supply and distribution, their joint 
use of terminals, their construction of new lines, their abandon- 
ment of old lines, and by a proper division of joint rates, and by 
fixing adequate rates for interstate commerce, and in case of dis- 
crimination, for intrastate commerce, to secure a fair return upon 
the properties of the carriers engaged. 

It . . . is insisted here, that the power to regulate interstate 
commerce is limited to the fixing of reasonable rates and the pre- 
vention of those which are discriminatory, and that when these 
objects are attained, the power of regulation is exhausted. This 
is too narrow a view of the commerce clause. To regulate in the 
sense intended is to foster, protect and control the commerce 
with appropriate regard to the welfare of those who are immediately 
concerned, as well as the public at large, and to promote its growth 
and insure its safety... . Mr. Justice Bradley, speaking for 
the court in California v. Pacific Railroad Company, 127 U.S. 1, 39, 
said: 

“The power to construct, or to authorize individuals or corpo- 
rations to construct, national highways and bridges from state 
to state, is essential to the complete control and regulation of 
interstate commerce. * * * This power in former times was 
exerted to a very limited extent, the Cumberland or National 
road being the most notable instance. * * * But since, in 
consequence of the expansion of the country, the multiplication 
of its products, and the invention of railroads and locomotion by 
steam, land transportation has so vastly increased, a sounder 


consideration of the subject has prevailed and led to the conclusion 
that Congress has plenary power over the whole subject.” 


If Congress may build railroads under the commerce clause, 
it may certainly exert affirmative control over privately owned 
railroads, to see that such rairoads are equipped to perform, and 
do perform, the requisite public service. 

Title IV of the Transportation Act, embracing sections 418 and 
422, is carefully framed to achieve its expressly declared objects. 
Uniform rates enjoined for all shippers will tend to divide the 


VALUATION AND THE RECAPTURE OF EARNINGS 141 


business in proper proportion so that when the burden is great, 
the railroad of each carrier will be used to its capacity. If the 
weaker roads were permitted to charge higher rates than their 
competitors, the business would seek the stronger roads with the 
lower rates, and congestion would follow. The directions given 
to the Commission in fixing uniform rates will tend to put them on 
a scale enabling a railroad of average efficiency among all the 
carriers of the section to earn the prescribed maximum return. 
Those who earn more must hold the excess primarily to preserve 
their sound economic condition and avoid wasteful expenditures 
and unwise dividends. Those who earn less are to be given help 
by credit secured through a fund made up of the other half of the 
excess. By the recapture clauses Congress is enabled to maintain 
uniform rates for all shippers and yet keep the net returns of 
railways, whether strong or weak, to the varying percentages 
which are fair respectively for them. The recapture clauses are 
thus the key provision of the whole plan. 

Having regard to the property rights of the carriers and the 
interest of the shipping public, the validity of the plan depends on 
two propositions. 

First. Rates which as a body enable all the railroads, necessary 
to do the business of a rate territory or section, to enjoy not more 
than a fair net operating income on the aggregate value of their 
properties therein economically and efficiently operated, are rea- 
sonable from the standpoint of the individual shipper in that sec- 
tion. He with every other shipper similarly situated in the same 
section is vitally interested in having a system which can do all 
the business offered. If there is congestion, he suffers with the 
rest. He may, therefore, properly be required in the rates he pays 
to share with all other shippers of the same section the burden of 
maintaining an adequate railway capacity to do their business. 
This conclusion makes it unnecessary to discuss the question 
mooted whether shippers are deprived of constitutional rights 
when denied reasonable rates. 

It should be noted that, in reaching a conclusion upon this first 
proposition, we are only considering the general level of rates and 
their direct bearing upon the net return of the entire group. The 
statute does not require that the net return from all the rates 
shall affect the reasonableness of a particular rate or a class of 
rates. In such an inquiry, the Commission may have regard to 
the service done, its intrinsic cost, or a comparison of it with other 
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rates, and need not consider the total net return at all. Paragraph 
17 of section 15a makes this clear: 


“The provisions of this section shall not be construed as de- . 
priving shippers of their right to reparation in case of overcharges, 
unlawfully excessive or discriminatory rates, or rates excessive 
in their relation to other rates, but no shipper shall be entitled to 
recover upon the sole ground that any particular rate may reflect 

a proportion of excess income to be paid by the carrier to the 
Commission in the public interest under the provisions of this 
section.” 


This last clause only prevents the shipper from objecting to a 
particular rate otherwise reasonable, on the ground that the net 
return from the whole body of rates is in excess of a fair per- 
centage of profit, a circumstance that was never relevant in such 
an inquiry, as hereafter shown. 

Second. The carrier owning and operating a railroad, however 
strong financially, however economical in its facilities, or favor- 
ably situated as to traffic, is not entitled as of constitutional right 
to more than a fair net operating income upon the value of its 
properties which are being devoted to transportation. By in- 
vestment in a business dedicated to the public service the owner 
must recognize that, as compared with investment in private - 
business, he cannot expect either high or speculative dividends 
but that his obligation limits him to only fair or reasonable profit. 
If the company owned the only railroad engaged in transportation 
in a given section and was doing all the business, this would be 
clear. If it receives a fair return on its property, why should it 
make any difference that other and competing railroads in the 
same section are permitted to receive higher rates for a service 
which it costs them more to render and from which they receive no 
better net return? Classification of railways in the matter of ad- 
justment of rates has been sustained in numerous cases. In the 
Minnesota Rate Cases, 230 U.S. 352, 469, 473, it was held that the 
rates imposed by the state upon two railways were not confisca- 
tory, but that they were so in the case of a third railway perform- 
ing service in the same territory, because the latter was put to 
greater expense in rendering the service. An injunction was refused 
to the first two railways and was granted to the third. The same 
principle has been upheld in analogous cases. . . . 

Reliance is also had on decisions of this Court in cases where the 
question was of the reasonableness of state rates, and it was held 
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that evidence to show that the revenue of the carrier from both 
state and interstate commerce gave a fair profit, was not relevant. 
The State cannot justify unreasonably low rates for domestic 
transportation, considered alone, upon the ground that the car- 
rier is earning large profits on its interstate business, and on the 
other hand the carrier can not justify unreasonably high rates 
on domestic business on the ground that only in that way is it 
able to meet losses on its interstate business. The Minnesota 
Rate Cases, 230 U. 8. 352, 435; Smyth v. Ames, 169 U. S. 466, 
541. But this conclusion does make against the use of a fair re- 
turn of operating profit as a standard of reasonableness of rates 
when the issue is as to the general level of all the rates received by 
the carrier. 

The reduction of the net operating return provided by the re- 
capture clause is, as near as may be, the same thing as if rates had 
all been reduced proportionately before collection. It is clearly 
unsound to say that the net operating profit accruing from a whole 
rate structure is not relevant evidence in determining whether 
the sum of the rates is fair. The investment is made on the faith 
of a profit, the profit accrues from the balance left after deducting 
expenses from the product of the rates, and the assumption is that 
the operation is economical and the expenditures are reasonably 
necessary. If the profit is fair, the sum of the rates is so. If the 
profit is excessive, the sum of the rates is so. One obvious way 
to make the sum of the rates reasonable, so far as the carrier is 
concerned, is to reduce its profit to what is fair. 

We have been greatly pressed with the argument that the cut- 
ting down of income actually received by the carrier for its service 
to a so-called fair return is a plain appropriation of its property 
without any compensation; that the income it receives for the use 
of its property is as much protected by the Fifth Amendment as 
the property itself. The statute declares the carrier to be only a 
trustee for the excess over a fair return received by it. Though in 
its possession, the excess never becomes its property, and it ac- 
cepts custody of the product of all the rates with this understand- 
ing. It is clear, therefore, that the carrier never has such a title 
to the excess as to render the recapture of it by the Government a 
taking without due process. 

It is then objected that the Government has no right to retain 
one-half of the excess, since, if it does not belong to the carrier, 
it belongs to the shippers and should be returned to them. If 
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it were valid, it is an objection which the carrier can not be heard to 
make. It would be soon enough to consider such a claim when 
made by the shipper. But it isnot valid. The rates are reasonable 
from the standpoint of the shipper as we have shown, though their 
net product furnishes more than a fair return for the carrier. The 
excess caused by the discrepancy between the standard of reason- 
ableness for the shipper, and that for the carrier due to the neces- 
sity of maintaining uniform rates to be charged the shippers, may 
properly be appropriated by the Government for public uses be- 
cause the appropriation takes away nothing which equitably be- 
longs either to the shipper or to the carrier. Yet it is made up of 
payments for service to the public in transportation, and so it is 
properly to be devoted to creating a fund for helping the weaker 
roads more effectively to discharge their public duties. Indirectly 
and ultimately this should benefit the shippers by bringing the 
weaker roads nearer in point of economy and efficiency to the 
stronger roads and thus making it just and possible to reduce the 
uniform rates. 

The third question for our consideration is whether the recap- 
ture clause, by reducing the net income from intrastate rates, 
invades the reserved power of the States and is in conflict with the 
Tenth Amendment. In solving the problem of maintaining the 
efficiency of an interstate commerce railway system which serves 
both the States and the Nation, Congress is dealing with a unit in 
which state and interstate operations are often inextricably com- 
mingled. When the adequate maintenance of interstate commerce 
involves and makes necessary on this account the incidental and 
partial control of intrastate commerce, the power of Congress to 
exercise such control has been clearly established. . . . The com- 
bination of uniform rates with the recapture clauses is necessary 
to the better development of the country’s interstate transpor- 
tation system as Congress has planned it. The control of the 
excess profit due to the level of the whole body of rates is the heart 
of the plan. To divide that excess and attempt to distribute one 
part to interstate traffic and the other to intrastate traffic would 
be impracticable and defeat the plan. This renders indispensable 
the incidental control by Congress of that part of the excess pos- 
sibly due to intrastate rates which, if present, is indistinguishable. 

It is further objected that no opportunity is given under section 
15a for a judicial hearing as to whether the return fixed is a fair re- 
turn. The steps prescribed in the act constitute a direct and indi- 
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rect legislative fixing of rates. No special provision need be made 
in the act for the judicial consideration of its reasonableness on the 
issue of confiscation. Resort to the courts for such an inquiry 
exists under sections 208 and 211 of the Judicial Code. It is only 
where such opportunity is withheld that a provision for legislative 
fixing of rates violates the Federal Constitution. Ohio Valley 
Water Co. v. Ben Avon Borough, 253 U.S. 287. 

The act fixes the fair return for the years here involved, 1920 
and 1921, at 514 per cent. and the Commission exercises its dis- 
cretion to add one-half of 1 per cent. The case of Bluefield Water- 
works & Improvement Co. v. Public Service Commission, 262 U. S. 
679, is cited to show that a return of 6 per cent. on the property 
of a public utility is confiscatory. But 6 per cent. was not found 
confiscatory in Willcox v. Consolidated Gas Co., 212 U.S. 19, 48, 50, 
in Cedar Rapids Gas Light Company v. Cedar Rapids, 223 U.S. 655, 
670, or in Des Moines Gas Co. v. Des Moines, 238 U.S. 153, 172. 
Thus the question of the minimum of a fair percentage on value 
is shown to vary with the circumstances. Here we are relieved 
from considering the line between a fair return and confiscation, 
because under the provisions of the act and the reports made by 
the appellant the return which it will receive after paying one-half 
the excess to the Commission will be about 8 per cent. on the re- 
ported value. This can hardly be called confiscatory. Moreover, 
the appellant did not raise the issue of confiscation in its bill and 
it cannot properly be said to be before us. 

It is also said in argument that the value of the carrier’s property, 
upon which the net income was calculated, was too low and was 
unfair to the carrier. The value of property, it is argued, really 
depends on the profit to be expected from its use, and should be 
calculated on the income from rates prevailing when the law was 
passed which must be presumed to have been reasonable. The true 
value of the carrier’s property would thus be shown to be so much 
higher than reported that the actual return would not be higher 
than 6 per cent. of it and there would be no excess. 

We do not think that, with the record as it is, such an argument 
is open to the appellant. It did allege that the values upon which 
the return was estimated were not the true values, but it did not 
allege what the true values were. This was not good pleading and 
did not properly tender the issue on the question of value. Under 
orders of the Commission, the carrier itself reported the values 
of its properties for 1920 and 1921, upon which the excesses of in- 
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come were calculated. The bill averred that a return of these 
particular values was required under the orders of the Commis- 
sion. This statement is not borne out by the orders themselves. 
They gave the carrier full opportunity to report any other values 
and to support them by evidence. This it did not do. We can- 
not consider an issue of fact that was primarily at least committed 
by the act to the Commission, when the carrier has not invoked 
the decision of that tribunal. 
The decree of the District Court is affirmed. 


CHAPTER VII 
FREIGHT CLASSIFICATION ! 


1. UNnriForM CLASSIFICATION 2 


By THE CoMMISsION: 

In our annual reports to Congress we have from time to time 
mentioned our efforts to stimulate work in the direction of greater 
uniformity in freight classifications. Early in 1918 it was apparent, 
in view of the progress already made, that a complete unification 
of the rules and descriptions of articles in the official, southern, 
and western classifications was possible at a not distant date, 
and we accordingly inquired of the carriers why they could not by 
January 1, 1919, or sooner, effect a consolidation of the three 
general classifications into one volume containing one set of uni- 
form commodity descriptions with three rating columns, one for 
each territory, subtended, and with one set of general rules.’ 
Shortly thereafter the director of traffic of the Railroad Adminis- 
tration, after conference with us, appointed a special committee 
of experienced classification men to carry out the work we had in 
mind. This committee prepared and submitted a volume entitled 
“Proposed Consolidated Freight Classification No 1,” which ac- 
complishes the consolidation and uniformity sought, and, in addi- 
tion thereto, proposes many increases and reductions in ratings, 
most of which, however, have no necessary connection with the 
work assigned to the committee. The volume was not filed with 
us as a tariff schedule... . 

As we understand it, the consolidated classification was pro- 
posed as a general standard classification to supersede not only 
the existing issues of the official, southern, and western classifica- 
tions, but also all state classifications, and at the request of the 
director of traffic we have received evidence as to the general effect 
of canceling the various state classifications. That evidence will 


18ee Jones, pp. 128-146, and Vanderblue and Burgess, pp. 98-102, and 141n, 

2 Consolidated Classification Case, 54 I. C. C. 1 (July 3, 1919). aif 

3 The term “descriptions” includes packing specifications and minimum 
and estimated weights. All provisions of the classification, other than rat- 
ings, will hereinafter be referred to as rules and descriptions. 
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be referred to later in the report. We were advised by the director 
of traffic that he had under consideration also the advisability of 
canceling the exceptions to all classifications, but that commodity 
rates might be established in lieu thereof in proper cases. That 
matter, however, has not been referred to us for investigation and 
recommendation. 

The consolidated classification is not a uniform classification 
in the full sense of the term, because all the ratings are not uni- 
form. In a majority of the items, the ratings are the same as 
now. The consolidated classification would preserve the identity 
of the official, southern, and western classifications, and, as finally 
amended, is intended to be filed with the Commission, with a 
separate I. C. C. number for each territory. In other words, 
from a legal or technical standpoint, it is to be three classifications 
in one volume. It is not much larger and is no more complicated 
than any one of the three general classifications now in use. 

The consolidated classification is the result of effort toward 
uniformity extending over a long term of years, and since uniform 
rules and descriptions are necessary before uniformity in ratings 
is possible, it marks an important step toward a uniform classi- 
fication. Definite action in the direction of uniformity was taken 
about 10 years ago, when the carriers created their committees 
on uniform classification, to which was assigned the duty of working 
out a common set of rules and descriptions for the three general 
classifications. This committee made disappointingly slow prog- 
ress, largely because of technical considerations and the disposi- 
tion of the carriers in each territory to force their views and meas- 
ures of expediency upon the carriers in the other territories. 
It was abolished shortly after the proposed consolidated classi- 
fication was prepared. 

The special committee which prepared the consolidated classi- 
fication consisted of the chairman of the committee on uniform 
classification, the chairmen of the Official and Western Classi- 
fication Committees, a member of the Southern Classification 
Committee, now its chairman, and our classification agent. In 
consolidating the classifications and unifying the rules and de- 
scriptions the members of the special committee are understood to 
have been guided largely by their own ideas. They were not of 
one mind in respect to some of the changes they have proposed in 
the rules and descriptions. Numerous concessions were made and 
some long standing and deep rooted controversies growing out of 
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territorial or local traffic policies were cast aside. There are in- 
stances in which the existing rules as to a given situation and the 
descriptions, even of like articles, differ widely in the three classi- 
fications, and in respect of certain items some radical changes were 
necessary in order to accomplish the desired uniformity. 

As stated, the consolidated classification also proposes many 
changes in ratings. The special committee was not directed, how- 
ever, to change ratings where that was not necessarily or reasonably 
incident to changes in descriptions. The task assigned to the spe- 
cial committee was merely the completion of the work begun years 
ago by the committee on uniform classification, which committee 
had nothing whatever to do with ratings. The changes in ratings 
were proposed, not by the special committee as a body, but by 
the representatives of the respective territorial committees, in- 
dividually and on their own initiative. The representative of each 
classification committee undertook a realignment of the ratings 
in his own classification, in accordance with what he conceived to 
be proper principles and considerations. Our representative on 
the special committee had no voice in fixing any of the proposed 
ratings. There was no concerted effort to make the ratings uni- 
form, but the desirability of uniformity seems to have been kept 
in mind, and as to a number of items where there were consider- 
able differences in the existing ratings in the three classifications, 
changes were proposed which effected a greater degree of uniform- 
ity, particularly in the higher classes. Changes proposed for the 
purpose of attaining a greater degree of uniformity have more of 
an upward than a downward trend. 

The classification committees generally have a large number 
of contemplated changes in ratings in the course of investigation, 
either before or after they are docketed by them for consideration 
at their meetings with the public. Some of the changes in ratings 
proposed in the consolidated classification grew out of such in- 
vestigations and had been decided upon by the respective commit- 
tees for publication. The great majority of the changes, however, 
were here laid before the public for the first time. So far as the 
western classification is concerned most of the increases proposed 
are of minor importance and comparatively few of them have been 
protested, but in the two other territories some of the increases 
would apply on important kinds of traffic and have been the sub- 
jects of vigorous protests. The chairmen of the three classifica- 
tion committees, as representatives both of the federal controlled 
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and the nonfederal controlled lines, severally and jointly under- 
took the defense of their proposals. They have presented detailed 
written statements in explanation of each increased rating that was 
not covered by the oral testimony they offered in answer to the 
protests at the hearings. 

Changes and new items are indicated in the consolidated clas- 
sification by appropriate symbols. The special committee under- 
took to affix a proper symbol in every case where the classification 
provision might on any theory be construed as a change or new 
item. Based on these symbols the table below, showing the na- 
ture and number of changes and new items proposed, was prepared 
by the special committee and submitted with its report to the 
director of traffic. 


NUMBER OF CHANGES IN THE CLASSIFICATIONS 


NATURE OF CHANGES 


Official Southern Western Total 
Increase in ratings............. 890 2,574 393 3,857 
Reduction in ratings........... 478 398 464 1.840 
Carload ratings eliminated !..... 136 1 4 "141 
Increases in minimum weights. . . 342 599 194 1,135 
Reductions in minimum weights. . 229 73 61 363 
Carload minimum weights to 
which rule 34 is added, subject- 
ing them to the graduate scale. 39 49 132 220 
Additions or new items......... 1,144 1,665 425 3,234 
otal So) oosus euscieseuste yucpie nse 3,258 5,859 1,673 10,790 


As will be seen, the increases in ratings in the official classifica- 
tion greatly outnumber the reductions, there being 890 increases 
and 478 reductions. With respect to the western classification 
the situation is reversed, the reductions in ratings outnumber- 
ing the increases, there being 464 reductions and 393 increases. 
The greater number of increases in ratings in the official classifi- 
cation than in the western classification may be attributable 
in some measure to the fact that the official classification had not 
received as much upward revision in recent years as the western 
classification, probably because the official classification com- 
mittee has only recommendatory powers, and was not free to 
make changes which it was convinced should be made. In the 
southern classification the increases in ratings far outnumber 


1 The number of carload ratings established does not appear, but they are in- 
cluded in the reductions. 
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the reductions, there being 2,574 increases and 898 reductions. 
This is due to the fact that at present many articles that are in 
the higher classes in the official and western classification are 
rated lower in the southern classification, and it is proposed to 
bring a large number of ratings in the southern classification 
up to or nearer to the bases observed in the two other classifica- 
tions. In the southern classification proposed increases of two 
classes are quite common, and there are some instances in which 
the increases are even greater. 

An increase of one class in rating effects an increase in freight 
charges ranging generally from 15 to 25 per cent. Many of the 
protestants referred to the several recent general increases in 
freight rates and suggested that this was not a desirable time 
to require shippers to bear further increases, even though they 
might be reasonable when considered strictly from a technical 
classification standpoint. Many reductions are proposed, but 
it happens that upon the whole they do not apply to traffic of 
the same importance as do the increases, and so far as the in- 
dividual shipper is concerned the reduction can not, as a rule, be 
said to neutralize or offset the increases, for the reason that the 
shipper who would suffer an increase probably would not, in most 
instances, be the one who would benefit by a reduction. 

Owing to the fact that more increases than reductions are pro- 
posed and to the fact that the increases would apply on more 
important lines of traffic, or at least on a greater tonnage, than 
would the reductions, the consolidated classification would bring 
the carriers some additional revenue... . 

We have stated that the consolidated classification marks an 
important step toward a uniform classification. Our hitherto 
most important case in which the matter of classification uni- 
formity was considered was the Western Classification Case, 25 
I. C. C., 442, decided December 9, 1912. In that proceeding the 
lines parties to the western classification sought to establish a 
large number of changes, including revised rules and descriptions 
which had been recommended by the committee on uniform clas- 
sification. We there discussed classification matters rather fully 
and stated that in our opinion a uniform classification was prac- 
ticable, but that there were great difficulties to be overcome, 
particularly in so far as uniform ratings are concerned. In the 
instant case several traffic organizations, one or two state com- 
missions, and a number of the shippers who would be adversely 
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affected by the changes proposed in the consolidated classification 
as a result of efforts toward uniformity went on record as being 
opposed to, or at least not advocating, a uniform classification, — 
contending that there are such wide differences in conditions 
in the various parts of the country as to make a uniform classi- 
fication impracticable and undesirable. We are now, as formerly, 
fully convinced that a uniform classification, with such exceptions 
or commodity rates as may be necessary in special cases, is prac- 
ticable and desirable, and practical uniformity should not be 
unnecessarily delayed. Naturally there must be both increases 
and reductions, which may adversely or advantageously affect 
individual shippers and carriers, but a broad view of the situation 
justifies the statement that carriers and shippers alike will be 
amply repaid in the end by the benefits which will accrue from 
uniformity. The fact that a uniform classification would be of 
convenience is a consideration of relatively minor importance; 
we have advocated uniformity because it is an essential part 
of the general scheme which contemplates greater consistency 
in rate making and elimination of discriminations and inequali- 
ties. 

Placing the ratings in juxtaposition in three parallel columns 
opposite the descriptions impresses us as never before with the 
great lack of consistency that exists among the three classifica- 
tion territories. Many of the inconsistencies are due to consider- 
ations of minor importance and could be removed without changes 
in rate scales and, in our view, without serious effect upon any 
one, particularly in so far as less-than-carload ratings are con- 
cerned. In large part different ratings in the three territories are 
not due to actual or substantial differences in circumstances and 
conditions, but are the result of mere differences of opinion and 
the natural inclination of traffic officials to give expression to their 
respective theories of classification. For instance, on furniture 
in less than carloads, the chairman of the official committee, 
following a practice of long standing in his territory, proposes the 
same rating for the articles wrapped as for the articles boxed or 
crated. The chairmen of the southern and western committees 
in some instances do the same thing; in others they do not, but 
propose ratings one or two classes higher for articles wrapped 
than if boxed or crated. Moreover, the proposals of the three 
chairmen, even as to one and the same article of furniture, are 
in some cases directly opposed to each other. An interesting 


FREIGHT CLASSIFICATION 153 


example of this is shown below. The ratings are for less than 
carloads. 


RatTInes 
Page | ltem Article Offi- | South- | West- 
cial ern ern 
Furniture: 
180 8-9 Benches, dentists laboratory— 
Wrapped, in burlap: ...tm sce. «adds 1% 1% 1% 
In boxes or crates........ ie ee coe 1% 1 14% 
181 | 11-12] Kitchen cabinets, set up— : 
Wrappediin: burlapes. erccracc4 specail D1 1% 1% 
Wrapped in fibreboard. ............ D1 1% 1% 
Im“boxessor crates.) ot. tow ese see Di 1% 1 
184 1-2 Chifforobes (chiffoniers and wardrobes 
combined), set up— 
Wrapped in? burlapis nh siti. ee. se 1% 1% |D1 
Tr DOKESKOF) GLATECRS jane eyal doses aparnbotshisrs pays 1% 11% 1% 
185 13 Wooden desks, set up—........--+--- 
Wrapped in burlap or fibreboard.... 14% 1% 14% 
Tn) DOXES OLIGTALCS ea ckagsrsen iste ive ater era 1% 1 1 
Wooden desks, knocked down— 
Wrapped in burlap or fibreboard... . 1% 14% 1 
Tnubo xeS OL Cr abes pies. Hester 1% 1 2 


edo tend iS ei ace ae sl Seis 


Several other examples of lack of uniformity, most of which 
could probably be dealt with without great difficulty, are shown 
below. The ratings are for less than carloads. 


ea 


RATINGS 
Page | Item Article ofi- | South- | West- 
cial ern ern 
150 2 |Electric exhaust fans......-.--+++++5: 2 1 D1 
322 10 |Dressed poultry: 
In barrels with cloth tops......-.+-- 1% 1 1 
In barrels or boxeS... 2.01 eeeeeeeees 14 2 i 
388 27 |Canned vegetables, etc.: 
In glass or earthenware, packed— 
THatecnr eI HL eyseyecher eal Cac ce Re epi temic cece aa 2 3 
In barrels or boxes. .....--+e+e0+: 2 2 4 
In metal cans— 
Thera tesefare Gerard busy oareats arene ata 3 2 3 
In barrels or boxeS....---++++++55 3 3 4 


ll. 5 ee ae ee 


We show below_a few examples of lack of uniformity that prob- 
ably had their origin in peculiar conditions of the distant past. 


1 Conceded first class at hearing. 
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ee ee ee ee 


RATINGS 
Page | Item Article Om. | Sounael eect 
cial ern en = 
115: 19 |Banana carriers, old, any quantity..... 46 1 D1 4 
165 24 |Rice flour: 
less than carloads. .-. 2.0.02 126 4 6 3 
@arloads' ccm. cusses: ickencioe Oeics fee 6 Cc 5 
166 12 |Fodder, in machine-pressed bales: 
essithan carloads:. 240. s+ ees 1 5 3 
Carloadst.2eite. Satie oe ee 5 D Cc 


The instances cited in these tables are typical of thousands 
of others that probably would not exist but for the fact that the 
respective classification committees have for years followed pre- 
cedents and have acted according to their different opinions or 
upon different information. Recently they have been working 
more in unison, and when additional provisions are established 
to cover new articles of commerce the ratings are generally made 
uniform, except when to do so would violate some unusually 
important and well-established policy in one or more of the ter- 
ritories. : 

The continued use of the intermediate or split classes of R-25 
and R-26 in the official classification constitutes one of the princi- 
pal difficulties in reaching uniform ratings on the higher classes 
of freight. R-25 is 15 per cent less than second class, subject to 
third class as a minimum. R-26 is 20 per cent less than third 
class, subject to fourth class as a minimum. These classes were 
formerly used to a rather limited extent, but additional articles 
have been assigned to them from time to time, until in the con- 
solidated classification they are numbered by hundreds.” 

While it is possible to remove many of the present inconsist- 
encies without changes in rate scales, it should also be borne in 
mind that an absolutely uniform classification could be prepared 


1In supplement. 

2 R-25 rating is proposed on 387 articles in less than carloads. The ratings 
proposed on these articles in southern territory are second class or higher in about 
44 per cent of the cases and third class or lower in the balance of the cases. 

The ratings proposed on the same articles in western territory are second class 
or higher in about 54 per cent of the cases and third class or lower in the balance 
of the cases. 

R-26 rating is proposed on 401 items in less than carloads. The ratings pro- 
posed on these items in southern territory are third class or higher in about 43 
per cent of the cases and fourth class or lower in the balance of the cases. 

The ratings proposed on the same items in western territory are third class or 
higher in about 66 per cent of the cases and fourth class in the balance of the cases. 

We have no figures as to the articles that are rated R--25 and R-26 in carloads. 
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and proposed only in connection with a universal system of rate 
scales having a uniform number of classes. In our view a desirable 
arrangement would be to have in each scale at least ten classes 
related somewhat as shown below; practically all less-than-carload 
traffic to be confined to the first four classes, and a redistribution 
made of the articles in the carload classes: 


insets Sele tJ ozs ¢ Le 2S! ATT Gr Oa eD TRIG 
Pereentages... oo. 6. cus 100 85 70 60 45 35 30 25 221% 20 


Many articles that now move under commodity rates and 
under exceptions to the classifications could be assigned ratings 
in such a scale that would result in the application of rates not 
substantially higher or lower than now apply. This would be 
particularly true of the official and southern territories. The 
percentages in the above scale do not differ greatly from those 
observed in a large portion of the country... . 

As we have pointed out, most of the increases proposed have 
no necessary connection with the work of consolidating the rules 
and descriptions. None of them, except such as were necessarily 
or reasonably incident thereto, were contemplated by us when we 
suggested a unification of the rules and descriptions, and, as we 
understand it, were not in the mind of the director of traffic when 
he appointed the special committee. When the case was as- 
signed for hearing we did not realize that there was such a vast 
number of changes that had no necessary connection with the 
work required of the special committee, and, as we understand it, 
the executive authorities of the Railroad Administration them- 
selves were not fully cognizant of the magnitude of the proposal 
which had been put forward... . 


GENERAL CONCLUSIONS 


So far as rules, descriptions, packing specifications, and minimum 
and estimated weights are concerned, and subject to the modifica- 
tions thereof indicated in this report, we recommend the adoption 
of the consolidated classification for application in lieu of the 
present official, southern, and western classifications by carriers 
under federal control. We do not recommend any changed ratings 
except as the establishment of new items may indirectly effect 
changes, and such as may be a reasonably necessary part of the 
establishment of uniform descriptions, specifications, or minimum 
weights. 
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The same rules, descriptions, packing specifications, and mini- 
mum and estimated weights subject to the same modifications and 


i) ae 


limitations are, tentatively, and without prejudice, found just and 


reasonable for carriers not under federal control... . 


2. CLASSIFICATION PRINCIPLES 
A. HIGH VALUE: SILK ! 


MEYER, Commissioner: 

Raw silk may consist of the silk thread as imported; the thrown 
silk, which is several threads combined by what is known as the 
process of throwing; or spun silk, sufficiently described by its 
name. There is a small amount of artificial raw silk, which is not 
differentiated from other raw silk. Silk waste consists of fiber 
from the cocoon from which silk is taken which can not be reeled, 
fiber left in the process of manufacturing spun silk and which is 
called noils, or cocoon remnants and punctured or pierced cocoons. 
Complainant, a corporation organized not for profit but for the 
protection of the interests of its 300 members, asks in this proceed- 
ing that, regardless of value, the rating in the official classification 
of raw silk on wooden spools, bobbins, or warp beams, and waste 
silk in bags, bales, or boxes, less than carload, be made second 
class; and of other raw silk first class. The present ratings as- 
sailed as unjust and unreasonable and unjustly discriminatory and 
prejudicial are first class on silk waste and on raw silk of a value 
not in excess of $1 per pound and one and a half times first class 
on raw silk in excess of that value. As all raw silk, except a 
negligible quantity called Tussah silk, is worth more than $1 per 
pound, the practical effect of the present classification is a rating 
of one and a half times first class on raw silk throughout official 
classification territory. Prior to 1903 raw silk was not rated in 
official classification but was accepted for transportation by special 
agreements only. In that year raw silk and waste silk were ac- 
corded a rating of first class when released to a value of $1 per 
pound; and three times first class when not so released. Upon 
the passage of the first Cummins amendment the present tariff 
rating on raw silk was filed to become effective June 2, 1915. The 
rating on silk waste has not been changed since 1903. 

Under the tariffs prior to June 2, 1915, shippers of raw silk 

1 Silk Association of America vy. Pennsylvania Railroad Company, 44 I. C. C. 


578 (May 5, 1917). See also 50 I. C. C. 50; and Jones, pp. 88, 133, and Vander- 
blue and Burgess, pp. 98-102, 141. 
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could pay the first-class rate at the released value and obtain 
insurance for the full value at a cost not in excess of 10 per cent of 
that rate. The present rating results in an increased rate, the 
burden of proof to justify which is on the carriers. No increase 
has been made in the ratings on silk waste since January 1, 1910. 

The average value of raw silk is $3.84 per pound. The value 
per shipping pound of the different kinds of raw silk and silk waste 
is as follows: 


WASTE 
ComMMoDITY Raw |Thrown| Spun f Nols |Thrown| Spun 
silk | silk | silk | Ast- | Buro- silk on |silk on 
atre pean spools |spools 


Density or weight 
per cubic foot, 
DOUNAS. .. nas => 22 15 28 30 9 8 20 20 

Value per. gross 
shipping pound] $3.20 | $3.75 | $2.30 | $.65 | $.60 | $.28 | $2.00 | $1.25 


The “shipping pound” includes the weight of the package in 
which the silk is shipped; and, when used, the spool, bobbin, warp 
beam, or cone on which it is wound. 

Raw silk is transported from importer to throwster, thence to 
the dyer, and back to the importer, so that the carriers obtain 
three, sometimes more, hauls of the same commodity. However, 
much of this transportation is by express on which shipments the 
carriers receive from the express companies more than when ship- 
ments are made by freight. Shipments are made in well packed 
bales weighing from 108 to 240 pounds, the average shipment of 
the raw article being from 10 to 15 bales, and of thrown silk 1 to 2 
bales. 

The concentration of value in shipments of raw silk and silk 
waste makes such shipments hazardous to the carrier. This is illus- 
trated by an exhibit of record showing one shipment of 20 bales of 
a value of $11,136, 22 shipments consisting of 139 bales valued at 
$77,510.40, and 24 shipments of 147 bales valued at $84,940.80. 
One wreck cost a carrier in payments for loss of these commodities 
$10,680.70, as much as its revenues from the traffic thereon for 
two years. The loss and damage claims paid, taking all the ship- 
ments on which the record shows such payments, are, however, 
not in excess of 1 per cent of the revenue paid thereon and are less 
than the percentage of loss and damage payments to revenue 
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received from all commodities. Insurance against all loss could © 
be obtained at a cost amounting to from 5 to 10 per cent of the 
first-class rate, but the insurer reserves the right of subrogation - 
against the carrier in case of loss. 

The increase of 50 per cent in the rating on raw silk can not 
be justified and is not sought to be justified solely because of the 
increased hazard resulting from the full liability required by the 
first Cummins amendment. The increase in the hazard is not the 
only fact to be considered in prescribing rates for the transporta- 
tion of highly valued commodities. The Supreme Court in N. P. 
Ry. v. North Dakota, 236 U. 8., 585, 599, in giving some of the 
many factors which should be considered in making rates, names 
“the risk assumed” and also “the value of the service.” This 
Commission has throughout its history given consideration to the 
value of a commodity when determining what is a reasonable rate 
thereon. 

Illustrative of the value of service is the percentage that the 
rate paid bears to the value of the article. This percentage on 
raw silk is less than 0.15 of 1 per cent, while such percentages on 
other articles of necessity and daily use are much higher. Below 
is a table introduced in evidence by the chairman of the official 
classification showing such percentages: 


Per cent Per cent 
Bitters - SEA ae 0.9!) Beans Aiea: Sere oe eee 4.8 
Cloveriseed 2. of - Pic cane cad apchen si tabate 12 Potatoes: cer ciccenaes ei cheeio ce 14.8 
COGEOM srereress ee cies steele Raketon ty. 1.6 “Sweet potatoes. s.r. + «smear ee 5.0 
Eagey Ses. O22 aa. Oe 1:3 Onset. Seem ere 6.0 
ADDIS 2: ene Sr) ete wea ee ae 13.6 -Barleyaandsrve so -t-pet chris 7.3 
COR reac a ctatete 5 choc renee rears ONO ELAV a the tre oe eee aeiere 15.8 
Average for all grains........... Zoo Gattleiandthosgue ss See 2:5 
Live poultvy:s justine Sete A 5 2a WOOGare aie aki ck Ree 0.6 


Silk is one of the commodities of the highest value in proportion 
to the ratio which the charges bear to the value of the commodity. 

Because of the “less value per shipping pound” of the com- 
modity when shipped on spools, bobbins, etc., complainant con- 
tends that there should be lower rates on such shipments. This 
contention is based on the one element of ratio of value to density 
and disregards the value of the service. Such an extreme differen- 
tiation is not practicable, especially on a commodity like spun or 
thrown silk when shipped in less-than-carload quantities. Some 
such silk is wound on cones or paper coils, as to which no relief 
is asked. To make the rates on silk wound on spools and bobbins 
different from the rates on silk wound on cones and paper coils 
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would lead to an impracticable multiplication of rates. While 
in the general description of dry goods, classified first class in 
less-than-carload shipments, there are included some commodities 
like velvet of a value somewhat similar to that of silk, no unjust 
discrimination or undue preference results. The dry goods list 
must be considered as a whole and this record presents no justifi- 
cation for including raw silk in that elsssification. 

From all the facts of record we find and conclude that the rates 
assailed are neither unreasonable nor unjustly discriminatory, 
and the complaint will be dismissed. 


B. FRAGILE AND BULKY COMMopITY } 


CLEMENTS, Commissioner: 

The complainant is a corporation engaged in the manufacture 
and sale of office furniture and supplies, with plant and principal 
office at Norwood, Ohio, a point on the Baltimore & Ohio South- 
western Railroad 10 miles from Cincinnati, Ohio. Among other 
articles it ships sectional bookcases, each section being packed in 
a box of double-faced corrugated strawboard of single thickness. 
By complaint it challenges the reasonableness of the rating in the 
official classification of one and one-half times first class on these 
bookcases, so packed, alleging that the resulting charges are un- 
reasonable and subject complainant to undue prejudice and dis- 
advantage. It asks for the establishment of a rating of first 
class. 

Except those for export, which are packed in large wooden 
boxes lined with waterproof paper, all of the sectional bookcases 
shipped by the complainant are packed in the manner described, 
and their average weight is slightly more than 7 pounds per cubic 
foot. Complainant prepays the freight in practically every case 
and sells at uniform prices at all points east of Montana, Wyoming, 
Colorado, and New Mexico. The testimony does not indicate that 
the method of packing described has been adopted generally, it 
appearing, in fact, that sectional bookcases are shipped both 
knocked down flat and in tiers, crated or boxed. 

The classification ratings hereinafter referred to are those 
applicable on less than carloads. In the official classification 
bookcases, including those of the sectional variety, and bookcases 
and desks combined, wrapped, crated, or boxed, are rated one and 


1 Globe-Wernicke Company v. Baltimore and Ohio Railroad Company, 31 I. C. C. 
274 (July 10, 1914). 
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one-half times first class. In the southern and western classifica- 
tions sectional bookcases, when boxed, are given a rating of first 
class, but take the regular bookcase rating of one and one-half 


times first class when shipped otherwise than in boxes. In all | 


three classifications sectional bookcases, knocked down flat, are 
rated second class. First-class ratings have been established on 
sectional bookcases, boxed, in the Illinois, Texas, and Canadian 
classifications. 

In Globe-Wernicke Co. v. B. & O. 8S. W. KR. R., 11 1. C. C., 156, 
164, the Commission considered the reasonableness of the rating 
here complained of, and its conclusions were as follows: 


The foregoing facts indicate that complainant’s request for 
first-class rating of sectional bookcases should be fairly considered 
by the carriers in official classification territory. This kind of 
bookcase has been voluntarily placed in the first class by both the 
Southern and Western Classification Committees, and there is 
much reason to believe that it might properly receive the same 
treatment by the Official Classification Committee. It does not’ 
follow, however, that one and one-half times first-class rates for 
all bookcases is an unlawful discrimination against the sectional 
variety, which is one of the questions presented by this record, 
and we are not satisfied that there is such difference between the 
bookcase of complaint and other bookcases as to require a lower 
rating for the former than for the latter. To establish discrimina- 
tion in rates resulting from the classification of articles of the same 
general character there must be preponderating proof in favor of a 
complaining party, and we are constrained to hold that the evi- 
dence in this case is not of that decisive character. Upon the 
proofs presented we are of the opinion that the sectional bookcase 
is not entitled to a different and lower rating than is applied to 
other bookcases and that the action of the carriers in’fixing the 
same classification and rates for sectional as for other bookcases 
does not exceed the limits of their discretion. 


We further held that the charges on sectional bookcases were 
not shown to be unreasonable, but did not find that they were 
reasonable and dismissed the complaint without prejudice. 

At the time of that decision, in 1905, the complainant shipped 
sectional bookcases in crates, several sections to the crate. The 
difference in packing, which, however, did not result in greater 
density, as in crates the average weight was found to be 7 pounds 
per cubic foot, is the only substantial change since that date in 


the conditions of transportation, other, of course, than the increase 


in the tonnage of sectional bookcases. 
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In the former case it was found that the commodity named fur- 
nished a larger volume of traffic than any other article rated the 
same in the official classification and that complainant’s shipments 
constituted a little more than one-third of such traffic. It here 
appears that the number of manufacturers has increased from 12 
to 60 and complainant’s output about one-third, aggregating over 
400,000 sections for the year ended May 31, 1913. It was also 
found in the former case that sectional bookcases were probably 
more remunerative to defendants than any other traffic taking the 
same rates, but that if put into first class they would be less de- 
sirable traffic, from the carrier’s standpoint, than any one of the 
large majority of articles accorded the latter rate, though they 
would pay the carriers rather neve than a number of articles 
carried at first class. 

The complainant now contends that sectional bookcases, packed 
in strawboard boxes, are a very desirable traffic, which can be 
loaded with little trouble on top of or around other freight in mixed 
carloads, and that the only damage resulting is an occasional 
breakage of glass, the cost of replacing which generally is too small 
to warrant the filing of claims. The defendants, on the other hand, 
contend that these shipments so boxed have to be ‘“top-loaded”’ 
and that, due to the fact that strawboard is easily punctured, care 
has to be taken as to the nature of surrounding articles; further, 
that either in handling or packing a large crate containing several 
sections is preferable to several small packages each containing 
one section and that crates furnish as satisfactory protection as 
strawboard boxes. The claims for damage in transit are small 
in either case. The defendants also point to the fact, heretofore 
stated, that the change in the method of packing has not resulted 
in greater density, the average weight per cubic foot being sub- 
stantially the same. 

The complainant also contends that the existence of the first- 
class rating in the other principal classifications raises a presump- 
tion that it would also be reasonable in the official classification 
territory and that the rating should be.made uniform throughout 
the country. In answer the defendants state that the carriers in 
the south and west, desiring to encourage immigration to their 
territories, have been very liberal in their ratings on furniture and 
emigrants’ movables, and that the less-than-carload furniture 
ratings average lower than those in the official classification, but 
that. in view of the fact that the class rates are lower in official 
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classification territory than in the other territories it does not 
follow because the rating is higher that the rates are higher or are 
unreasonable. 

Upon consideration of the facts of record we see no reason to 
change our views expressed in the former case as to the rating of 
sectional bookcases. It is disputed, and the testimony is not 
convincing, that the change in the method of packing this com- 
modity has resulted in substantial economy of transportation and, 
upon the record before us, we can see no justification for ordering 
the establishment of a rating on sectional bookcases, boxed, lower 
than on that commodity shipped in crates, or lower than on book- 
cases of other varieties. We are further of opinion that the rating 
of one and one-half times first class has not been shown to result 
in rates which are unreasonable or unduly prejudicial to com- 
plainant. The complaint will therefore be dismissed, and it will be 
so ordered. 


CHAPTER VIII 
COMPETITIVE RATE MAKING! 


1. How Tarirrs GREew 


The chaotic condition of present railway tariffs |1891] is the 
result of years of growth. They have been evolved by a multitude 
of circumstances and conditions. The first schedule of rates upon 
a new road in a non-competitive territory is based upon sound 
principles. There are two principal divisions of the expenses of 
railway transportation. (1) The cost of terminal or station work. 
(2) The cost of handling. 

As every shipment requires station work, at both the forwarding 
and the receiving station, and as these station expenses are the 
same whether the haul is ten miles or five hundred miles, it follows 
that the rate per mile must be materially greater for a short haul 
than for along haul. For example: suppose it is assumed that three 
cents per hundredweight, or sixty cents per ton, is the proper 
charge to cover the station expenses at each end of any given ship- 
ment, and one half cent per ton per mile is the right amount to 
charge for hauling, the mathematical calculation to ascertain the 
proper rate per ton per mile for ten and for five hundred miles 
would be as follows: To the two station expenses, sixty cents each, 
and for the ten miles haul one half cent per mile; and the total, 
$1.25, the proper charge for ten miles, would be equal to an average 
of twelve and one half cents per mile. The same calculation 
would give $3.70 as the rate per ton for five hundred miles, or an 
average per mile of only seventy-four one hundredths of a cent. 
Now, if a manager or his freight agent were called upon to make a 
tariff for a new road in a non-competitive district, whether he 
copied an old tariff which had been in effect at some former time 
on a road similarly situated, as he probubly would without think- 
ing of the underlying principles, or was compelled to rely upon his 
own resources, the schedule which he would produce would be 
substantially on the basis of this mathematical calculation. There 
is equally substantial basis, agreeing with sound reason, for dis- 


1From A. B. Stickney, The Railway Problem, chapters VI and VII (1891). See 
Jones, pp. 105-114, and Vanderblue and Burgess, pp. 59-62. 
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tinctions in rates between different classes and commodities, which 


it is not necessary for present purposes to specify. A tariff thus 
constructed and impartially adhered to would be equitable as be- 
tween all customers, and would admit of the freest competition 
in trade between individuals and localities. The long haul rate 
would always be the sum of the two local rates less two station 
expenses, which would be as it should be; that is to say, if a ship- 
ment were made from New York to Chicago, and then reshipped 
to St. Paul, there would be the expense at both the receiving and 
the forwarding stations at Chicago, which would not be incurred 
if the shipment were made directly from New York to St. Paul. 
The companies are entitled to this additional expense, and no 
more. As here used, the word “expense” includes a reasonable 
profit for the services performed. 

Starting with this primal form of tariff, it is adh et to trace it 
through its various stages of evolution to the chaos of the present; 
noting from time to time the most important changes and the 
causes of them, from the manager’s point of view. To com- 
prehend these changes, different tariffs must be examined in detail 
and compared with one another. But as schedules of rates are of 
necessity a mass of figures, readers could hardly be expected to 
spend the time and labor necessary to make examinations and 
comparisons from pages of columns of figures. Hence there has 
been prepared a series of diagrams which will show the facts at a 
glance. 

Diacram No. 1 [Plate 5] represents the primal, impartial, 
mathematical schedule, built upon the basis which has been stated. 

This schedule is uniformly systematic. A class which bears a 
higher rate than another at one station maintains that relation 
at every station; for if there is reason for charging more for trans- 
porting dry goods than for transporting coal for the distance of 
ten miles, the same reason applies for similar differences for every 
other distance. Why should the principles of this tariff ever be 
changed? In answering this question, space will permit the 
mention of only a few of the almost countless arguments which 
are continually being presented to managers as reasons why 
changes, or at least exceptions, should be made. 

(1.) The first is in relation to the wheat traffic, to which reference 
has already been made. About half the line is newly built, and for 
the reasons stated in a previous chapter, the manager thinks it 
for the interest of both the road and the people to induce some man 
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Puate 5, Diacram No, 1.—Represents the Primal Mathematical Tariff 

The figures at the bottom represent miles, the figures at the side, cents 
per cwt., the diagonal lines the rates. To illustrate its use: To find the rate 
on third-class goods for 180 miles let the eye follow up the 180 mile line, 
which is perpendicular, till it reaches the third-class rate line; then see on 
the side margin the number of cents; the horizontal line at that point indi- 
cates which is the rate—(25 cents). 
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with sufficient capital to engage in building elevators and buying 
wheat. As an inducement, he agrees to lower the rate on wheat 
to his man from a certain point, say two hundred miles out, to 
the end of the line; but while doing this he sees no reason why he 
should lower the rate proportionately on the first two hundred 
miles, where the business is already established. Who can say 
that, from the manager’s point of view, there does not seem to be 
reason in this? So the wheat line in the diagram is broken at the 
two hundred mile point, or bent downward. 

(2.) At about the same two hundred mile point the State has 
established its capital, and quite a young city has sprung up. A 
bright, active young man walks into the manager’s office, and 
represents that he has capital and experience, and desires, if the 
railway company will make concessions in the matter of rates, 
to start a wholesale grocery house at the state capital. He prom- 
ises great things,—a jobbing centre, manufacturing population, 
etc. The manager listens, is convinced, and reaches up to the 
grocery line on the diagram and pulls it down at the two hundred 
mile point to encourage the jobbing in groceries, leaving it where 
it was at all other points. The dry goods jobber asks the same 
concession, and having made it for one, the manager makes it for 
the other. 

(3.) The coal miner comes in. He says: “Mr. Manager, the 
people on the west end of your line burn but little coal; wood is too 
cheap to admit of it unless you can reduce your rate. The rate for 
one hundred and fifty miles is $2 per ton. The coal costs $1 at the 
mines; plus the freight, it costs $3 one hundred and fifty miles 
away. At this price I can sell some coal in competition with wood; 
if you could continue that rate to the end of your line, I could 
increase my trade to include all your territory, while with your 
present rate I can do but little.” The manager is in doubt, but the 
road is new, business is light, stockholders are clamoring for more 
earnings, and, in the hope that it will amount to something, he 
consents, and flattens the coal rate from the one hundred and fifty 
mile point. 

(4.) Then comes the lumberman. He says: “Mr. Manager, I 
don’t know anything about railroading, and I think your lumber 
rate is low enough; but if you could make a little concession at the 
state capital and at the extreme end of your line, I think I could 
sell a good many more cars of lumber at these two points. You 
know the capital is growing, and a good many settlers are going 
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out beyond the end of the track, and that town at the end is grow- 
ing. I think it would be a good thing for both of us.” The man- 
ager still has some doubts, but, for the same reasons that governed 
him before, he comes to the same conclusion as he did in the case 
of the miner. He now makes a downward kink in the lumber line 
at the two hundred mile point, and another at the extreme end. 

These are but specimens of the almost countless applications 
for special rates for special reasons which seem to have force in 
them. 

Diagram No. 2 [Plate 6] represents the condition of the 
manager’s schedule after he has made special arrangements with 
the wheat buyer, the grocery and dry goods merchants, the coal 
miner, and the lumberman. It would be difficult to show, on so 
small a scale, its appearance after the “butcher, the baker,” and 
“the candlestick maker” have been dealt with. It has lost its 
symmetry, weakened the hold on the principles of its construction, 
and is adrift on the sea of discrimination, dealing with a prodigious 
number of isolated transactions without any fixed rule. 

The transition from a government of law, founded upon reason 
and fixed principle, to a government by chance or by the will of the 
manager is complete; and this has been brought about without 
the complications arising from competitive railways. Under- 
standing the facts, no one would be inclined to impute any but the 
purest motive to the managers, the desire best to conserve the 
interests of their companies. But it must be evident that, having 
deserted the fixed rule for determining rates, the most important 
function of railway management, the manager is thereafter com- 
pelled to deal separately with an enormous number of disorganized 
and separate rates, having no cohesive ties, but each based upon 
orders direct from headquarters. As a matter of fact, although the 
companies from time to time issued printed schedules of rates, up 
to the going into effect of the Interstate Commerce Law in 1887, 
no considerable shipper regarded them, but secured a special rate 
on each shipment. 

It will be seen at once how discrimination tends to build up 
important towns at certain points, such as the supposed state 
capital and the end of the line, in the illustrations. Lowering the 
rates at these points had a tendency to draw population and busi- 
ness to these localities as naturally as water flows downhill. The 
‘long haul” theory has always been potential in causing managers 
to favor the localities at the western end of their lines. It is evident 
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that, as long as the tariff is constructed on the mathematical 
principle which gives a uniform profit upon each mile of haul, a 
ton of freight which is hauled four hundred miles will give double 
the profit that will accrue from a ton of freight hauled two hundred 
miles. Hence, under these circumstances, a manager who was 
interested in making profits for his company would naturally look 
with more favor upon building up a large city at the end of his 
line, where, generally speaking, he would get a four hundred mile 
haul, than at the middle of his line, where he would get only a two 
hundred mile haul. Therefore it is easy to see how the long haul 
at proportionately long rates might become popular from the man- 
ager’s point of view. This was undoubtedly the original long haul 
theory, the words “long haul” being supplemented with the im- 
portant addendum, ‘at proportionately long rates.’”’ The pro- 
pensity of Americans to abbreviate language robbed the phrase of 
its addendum, so that “long haul,” pure and simple, became the 
catch-word of the traffic departments, and, from the common 
habit of substituting words for ideas, the “long haul,’ regardless 
of rates, became a controlling maxim. Thus, for many years 
before the advent of the Interstate Commerce Law, the rate be- 
tween Chicago and the Missouri River towns and St. Paul and 
Minneapolis (four hundred to five hundred miles), then the ter- 
mini of the Western roads, was but little more than the rate from 
Chicago to the Mississippi River towns of Burlington, Rock 
Island, Clinton, and Dubuque (two hundred miles), the inter- 
mediate country being charged much higher rates except at com- 
petitive points. This has worked a great injustice to the latter 
cities. Thirty years ago they were nearly as important in respect 
to trade and population as they are at present, and relatively to 
the surrounding country more important; while St. Paul, Minneap- 
olis, Omaha, and Kansas City, then mere trading posts, have now, 
largely by reason of such discrimination, become important cities 
of national repute. 

It seems impossible that any set of men could become so be- 
fogged by a form of words as to suppose that it was profitable for 
a railway to haul a ton of freight five hundred miles at substantially 
the same price as for hauling it two hundred miles, yet a reference 
to the tariffs of these railways would tend to show that such is 
the fact. 

This long haul policy has done, and is now doing, great mischief 
to the corporations as well as to the people. The towns which 
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have profited by it during the last thirty years have become, 
instead of terminal stations, but midway stations on transcon- 
tinental lines; and if the long haul craze continues, they will 
probably suffer for the next thirty years in the same way that the 
Mississippi River towns have for the past thirty years. 

The management of railways may find some excuse for the 
error of breaking loose from the rule (the writer believes that it 
was an error) in the fact of the newness of the business. All the 
other great departments of business have a history; they have 
had their childhood, their youth, and their maturity. Their his- 
tory has created certain traditions or unwritten codes of law which 
experience has proved must not be disregarded. Thus, mercantile 
pursuits, insurance, banking, etc., have traditions founded upon 
sound principles, and yet thousands of men who have never 
thought about, and perhaps would be incapable of comprehend- 
‘ing, the underlying principles, simply by following the traditions 
of the craft are successful merchants, bankers, etc. So the prin- 
ciples of trade and finance in a more comprehensive sense have 
been studied by some of the ablest minds, and the result of some 
centuries of thought, through a process of imperceptible dissem- 
ination and absorption, has pervaded the minds of successive gen- 
erations with certain broad principles of recognized importance 
which have become a common heritage. But the business of rail- 
way transportation has no history, no traditions, no peculiar 
heritage. Little thought has been given to its theory or to its 
underlying principles. Now just past fifty years of age, its life 
has been one of action instead of philosophical inquiry into the 
underlying laws which control its peculiar operations. . . . 


2. COMPETITIVE TARIFFS 


The development of tariffs upon competitive lines is based upon 
principles different from those upon non-competitive lines. In 
order to understand this, the relations existing between the man- 
agers of the different companies must be considered. In their 
personal affairs and in their relations to their own companies, their 
conduct has been, as a rule, above reproach. But it is probably 
not putting it too strongly to say that, as managers, they have 
always been intensely jealous of each other’s power, and no man- 
ager has ever been known to scruple at any means to cripple a 
rival in his autocratic position. Among themselves their word 
has been worthless. Their agreements as to territorial boundaries 
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and as to methods of conducting traffic have no sooner been made 
than broken. As long as the country contiguous to any line was 
poor and possessed no important towns or developed industries, 
there was nothing to excite the greed of a rival, and the territory 
was unmolested. But as soon as an important industrial centre 
sprang up, the rival company would build a branch line to it, and 
then the chieftains would at once put on their war paint and make 
ready for the fray. To the writer’s mind, there is a striking simi- 
larity between the railway managers of twenty years ago and the 
Scottish chiefs of say four hundred years ago. One historian 
described the latter as follows: ‘‘The ferocious Highland chiefs 
were always at hand. Anything which bore even the resem- . 
blance of wealth was an irresistible excitement to their cupidity. 
They could not know that a man had property without longing 
to steal it, and, next to stealing, their greatest pleasure was to 
destroy.” ... 


During the era of raids and reprisals a great many competitive 
points were established. The history of one is the history of all. 
Before there was competition, the manager would claim that: his 
rates were as low as was consistent with justice to his company. 
But as soon as another road was built, or even before it was com- 
pleted, he would reduce his rates, sometimes fully one half. Then 
the new road would reduce them still lower. After this, a system 
of buying business by private bargain with individual shippers 
would follow. So, by rapid strides, the rates would be reduced to 
nearly nothing, at which point they would remain for months 
together. Then would follow a truce and a partial restoration of 
rates; then a relapse, to be succeeded by another truce. But until 
the enactment of the Interstate Commerce Law these low rates 
at competitive points did not affect those of intermediate localities. 

The making of rates at competitive points became a question 
not so much of what was fair and reasonable as of what could be 
obtained against the watchfulness of the other company. Low 
rates were made, not to encourage new trade, as was the case with 
non-competitive roads, but in order to secure the largest share of 
the business, and, failing in that, to prevent the other company 
making a profit. The principle of these methods seems to have 
been the essence of the Highland instinct of four hundred years 
ago. In the early years each company was ambitious to claim 
the merit of having caused the last reduction; but of late, since 
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the matter has gone beyond control, and disaster seems imminent, 
each charges the responsibility of the first cut upon the other, and 
claims that it has accepted the rates only from compulsion. If 
we turn to Diagram No. 1, and imagine each line of rates pulled 
down to any haphazard level at each competitive point, without 
being changed at intermediate stations, it would represent a 
tariff as thus far developed. It would represent the tariffs about 
as they existed when the Granger agitation first commenced, 
with very low rates at all competitive points, thus discriminating 
between localities; and with different rates to different individuals, 
thus discriminating between persons. 

It is believed that the causes which first developed these char- 
acteristics in competitive tariffs have been fairly stated. 

At the outset they were undoubtedly induced more by ill temper 
and a disposition to measure strength than by any settled con- 
victions of true business policy. Later on, it is true, after the 
attack was made, the companies attempted to justify them on 
business principles. But it must be conceded that these specious 
arguments were an afterthought. 

These tariffs once established, year by year the rate at competi- 
tive points gradually sank lower and lower. These reacted to a 
certain extent upon non-competitive rates; for, as the difference 
increased, the logic of figures began to assert its influence. By 
sophistry men might appear to justify a difference; but when the 
rate for hauling a ton of freight four hundred miles was only say 
one third of the rate for hauling a ton two hundred miles over the 
same road, it seemed too absurd, and it was usually remedied by 
lowering the higher rate. 

If it be found impossible, in the light of the present day, to 
justify these methods, either on business principles or on the 
selfish plea of advantage to the companies, it must be admitted 
that they were strictly in accordance with precedents which had 
been established by older companies in older communities, and 
therefore it ought to be conceded that the managers, in establish- 
ing them, might have been unconscious of acting against the best 
interests of their companies. 

Indeed, it was not immediately apparent that they were prej- 
udicial to the companies. At that time the amount of business 
at competitive points, compared with the business at non-compet- 
itive points, was relatively much less than it is now; therefore, 
since the non-competitive rates were held up, the cutting of com- 
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petitive rates only slightly affected the aggregate revenues. But 
when the discriminating tariff was continued in force, it was found 
that, year by year, more and more business centred at the points 
of competition. Every new manufacturing establishment, new 
business ventures of every kind, and consequently population, 
sought such localities as a matter of course. Statistics show that 
the entire net increase of population from 1870 to 1890, twenty 
years, in Illinois, Wisconsin, Iowa, and Minnesota (except the 
new section, which has not yet felt the effects of discrimination), 
was in cities and towns possessing competitive rates; and further, 
that all the non-competitive towns and villages decreased in pop- 
ulation. Thus it happened, as time passed, that the depleting 
effect of these methods upon the railway treasuries became more 
apparent as the population and business of competitive points 
increased, and the relative population and business of the non- 
competitive territory decreased. .. . 

In later years, various influences have had a share in the develop- 
ment of these competitive tariffs. The larger part of the every- 
day actions of mankind is controlled by habit or custom rather 
than by thought; by imitation, as parrots’ talk, rather than by 
the laborious methods of reasoning out conclusions from funda- 
mental principles. Hence, by far the greater number of minds 
possess that quality which, for want of a better name, may be 
called conservatism; that is, the habit of thinking everything good 
that is old, and everything right that is established. Methods 
which had once become established, in process of time came to be 
regarded as correct. After they had continued for a long time, 
there was apparently a very strong argument in their favor, 
because, relying upon them, various manufacturing and important 
business investments had been made, which would become less 
valuable, and in some instances valueless, if the rule were changed; 
and hence to return to an impartial tariff would, in a sense, do 
injustice. This argument has had, and possibly ought to have, 
great weight. 

Returning to the influence which custom has, even upon the 
minds of practical men, it may be noted that, after an extremely 
low rate has been in effect a sufficiently long time for it to become 
familiar, it gradually comes to be regarded, if not as standard, at 
least as a level which it is safe to reach in order to meet an emer- 
gency. For example: the rate of seven and one half cents per 
hundredweight on flour from Minneapolis to Chicago, four 
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hundred and ten miles by the shortest line, which gives an average 
of only about three mills per ton per mile, less than half the 
average cost of transportation, in the minds of the people, and even 
in the minds of the traffic officials, is beginning to be regarded as a 
fair rate. The soliciting freight agent, in his mad chase after 
tonnage, has this precedent always in mind. The shippers of 
other commodities reason that if the railways can afford to carry 
flour and wheat at that rate, they can surely carry other things at 
comparatively low rates. Indeed, it is difficult to explain why 
corn, oats, coal, etc., all being of less value, and able to be handled 
with equal facility, should be charged a higher rate than wheat 
and flour. Here again is seen the strong tendency of the lowest 
rate to drive out the higher, and to become the standard rate. 

In every other business, and in every department of the railway 
business except the traffic department, mathematics plays a con- 
spicuous part. The merchant and manufacturer calculate their pro- 
fits by percentages on the cost price. The engineer, in constructing 
a railway, recognizes the fact that all curves are composed of tan- 
gents, which bear fixed mathematical relations to each other, 
which must be observed, and that his gradients must be carefully 
and mathematically worked out and measured. The superinten- 
dent, in making out a time card for running his trains, recognizes 
the necessity of mathematical accuracy, for the question as to 
where and when two trains shall meet cannot be guessed at or 
left to chance. But in the traffic department it is different. The 
average traffic officials may truthfully be said to detest mathe- 
matics as the “devil does holy water.”” They boldly say that it is 
impossible to make a tariff of rates based on strict mathematical 
principles, like a time card for running trains. This prevailing 
idea is probably based upon the fact that, with their limited 
mathematical knowledge, they are aware of no method of reaching 
similar results without such infinite labor as staggers the human 
mind to contemplate, or possibly upon the further fact that, as the 
business is now conducted, such schedules would evidently be 
useless. An inspection of the present tariff will therefore show no 
relative values between the rates or between the classes of freight. 
A class or commodity which is rated higher than some other class 
or commodity at one station, at the next station may have changed 
positions, and be rated lower. 

It would seem that, in naming rates, traffic officials regard each 
rate as isolated, holding no fixed relations to others; hence, in 
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preparing schedules, it is thought that any arbitrary figures which 
may be agreed upon can be enforced, provided the companies 
keep faith with each other. Reasoning from these premises, they 
have organized associations for the purpose of agreeing upon rates. 
The fact that these associations have accomplished so little towards 
maintaining the rates thus agreed upon would seem to indicate 
that the premises are false. . . . 

Another powerful influence in the development of competitive 
tariffs is the large number of persons who have been entrusted with 
autocratic power to make rates. The treatment of rates sepa- 
rately, and as bearing no mathematical relation to each other, 
necessarily makes the detail labor of the traffic department so 
prodigious that it is altogether beyond the physical ability of any 
one man. In working out the printed rates alone, the mass of 
figures is so voluminous that no human intellect can grasp them. 
To illustrate this point, it may be stated that the number of sepa- 
rate printed tariffs in legal effect on a large system at any given 
time may be approximately estimated at three thousand, some of 
them containing thirty or forty large-size pages of solid columns of 
closely printed figures. It goes without saying that under such cir- 
cumstances this work must be left to subordinates and clerks; and 
while they are all issued under the signature of the chief, as a 
matter of fact he has examined but few of them, and such exami- 
nation as he is able to make is of a most cursory character. Taking 
these facts into consideration, and remembering the further 
practice which has come into vogue of meeting “not only the cut 
rates that have been made, but also those that it is thought prob- 
able or possible will be made by rival companies,” and of doing 
this quickly on the spot, it will not be difficult to understand how 
large a number of persons must be entrusted with the high 
prerogative of making rates, as well as how the chaotic condition 
of the tariffs comes about. 

In a work of this kind it is hardly possible to enumerate all the 
influences which have been effective in the development of these 
tariffs, but it is desirable to mention at least two more. The power 
of large shippers to combine and offer their business for sale as a 
whole, in order to secure lower rates, or to give it to one out of 
several competing lines as a sort of offset to any attempt of man- 
agers by combination to increase hitherto unprofitable rates, has 
had a most important influence of late years. The enactment 
of the so-called Interstate Commerce Law is the only other influence 
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that can be brought into comparison. The immediate and marked 
effect of the law was the leveling of certain intermediate and non- 
competitive rates to the standard of the low competitive rates, 
which is another illustration of the tendency of all rates to seek the 
low rates as the standard. 

Having set forth some of the more important influences which 
have been actively at work for more than twenty years in evolving 
a schedule of competitive rates, it seems proper that this chapter 
should end with a presentation of the tariff which has been evolved. 
For this purpose Diagram No. 3 [Plate 7] has been prepared, which 
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accurately represents the published legal tariff which existed on one 
of the lines (and practically on all) between Chicago and Minneap- 
olis (420 miles), in the autumn of 1888, after the Interstate Com- 
merce Law had gone into effect. It is freely charged in railway 
circles, and presumably it is true, that since that date the custom 
of paying rebates to individual shippers, to which the terrors of 
the Interstate Law at first seemed to put an end, has again come 
into vogue, so that even many of the rates shown on the diagram, 
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low as they appear, are not in use, having been driven out by the 
lower rates. 

For those who will take the trouble to study the diagram 
critically, and reflect upon its significance, it will prove an interest- 
ing light upon the question under consideration. The first thing 
that will strike the mind is, that the schedule must have been the 
result of chance, for no ingenuity could have planned such a snarl. 
It will also be noticed that most of the rates are the same for a haul 
of 250 miles as for one of 420 miles. This level line of rates between 
the. 250 and 420 mile points is due to the operation of the “long 
and short haul clause” of the Interstate Commerce Law. Pre- 
vious to the enactment of the law these intermediate rates were 
higher than at the two points mentioned. 

The rate on flour and wheat is the same for 80 miles as for 420 
miles, the line being level between these two points; on coal it is 
the same for 200 miles as for 420 miles; on cement, the same for 
120 miles as for 420 miles; on coarse grains, which include corn, 
oats, barley, etc., from the 180th mile to the 420th mile it is almost 
twice as much as that on flour and wheat. The rate on soft coal 
for a haul of from 10 to 180 miles is lower than that on flour; from 
that point on to 420 miles, it is higher. The rate on class E, 70 
miles’ haul, is less than six cents, while on packing-house products 
for the same distance it is more than twice as much, or twelve and 
a half cents; but for the 420 miles’ haul class E rate becomes the 
highest. For 140 miles’ haul class E rate is lower than the wheat 
and flour rate, the cement rate, the packing-house produce rate, 
and the lumber rate; but before it reaches the 420 miles’ haul it 
has gone above all of them. 

Compare class B with fifth class, and for 110 miles class B is 
lower; for the next 50 miles it is higher; for the next 10 miles lower; 
then for 30 miles higher; then for 50 miles considerably lower; then 
for 160 miles the same. But why enumerate what the diagram 
shows at a glance? 

If any one wishes fully to understand the chaos of rates, let him 
imagine at each important town numerous merchants and manufac- 
turers having special secret rates, each believing he has the lowest, 
and all but one probably being fooled in that respect, and then the 
diagram, in connection with his imagination, will partially illustrate 
the facts in existence. Could anything be more unreasonable and 
inconsistent, and is it any wonder that the managers, by agreement 
or otherwise, are unable to maintain and enforce such a tariff? 


CHAPTER IX 
EQUALIZATION AND COMPETITION ! 


1. Misstsstppr1 River Crossings 2 


HARLAN, Commissioner: 

For many years the communities on the Mississippi River be- 
tween Dubuque on the north and St. Louis on the south have 
been divided into two groups known as the upper and lower cross- 
ings. Disregarding one or two small points having no importance 
in this inquiry, the upper crossings for our purposes here may be 
said to include Keokuk, Fort Madison, Burlington, Muscatine, 
Davenport, Clinton, and Dubuque, all of which are in the state 
of Iowa. There is no bridge at Muscatine, but it is on the west 
bank of the river and takes the upper crossings rates. The lower 
crossings are St. Louis, Louisiana, and Hannibal, in the state of 
Missouri, and Quincy, the latter being on the east bank of the 
river, in the state of Illinois. 

The complaint was brought in behalf of the upper crossings on 
the west bank of the river. They demand a parity of rates with 
St. Louis on all traffic coming from or moving to points east of the 
boundary line between the states of Illinois and Indiana. The 
general allegation is that the rates of the upper crossings, both 
westbound and eastbound, are in themselves excessive and un- 


1 On the subject-matter of this chapter, see Vanderblue and Burgess, pp. 118-188. 

2 The Mississippi River Case, 28 I. C. C. 47 (June 17, 1913). This was one of a 
group of cases which involved practically all the rates under which traffic moved into 
and out of the state of lowa. The other cases brought in question the reasonableness 
and general propriety of the rates between towns and cities in the interior of the 
state and points east of the Indiana-Illinois state line; the rates between interior 
Iowa and Chicago and Peoria; and the rates between interior Iowa and certain 
points in the states to the west, northwest, and southwest. The manner in which 
these rates were constructed put Iowa, it was alleged, on a rate level well above its 
neighbors, retarded its development, and tended to isolate that state commercially. 
The complaint under immediate consideration attacked the rates between the 
Mississippi river towns in Iowa and the East. It was taken up first because, from 
the Commission’s understanding of the whole situation, it was desirable to reach a 
proper solution of the issue there before entering upon a consideration of the rates 
in controversy in the other cases:—Interior Iowa Cities Case, 28 I. C. C. 64, and 
29 I. C. C. 5386; and Cedar Rapids Commercial Club v. Chicago, Rock Island and 
Pacific Railway Company, 28 I. C. C. 76. The adjustment of rates into Iowa is 
further discussed at length in Railroad Commissioners of Iowa vy. Ann Arbor Rail- 
road Company, 46 I. C. C. 20.—Kd. 
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reasonable, and are also discriminatory when compared with the 
more favorable rates enjoyed by the lower crossings. After the 
first hearing was had, intervening petitions were filed by certain 
commercial organizations at Keokuk, Fort Madison, Muscatine, 
Davenport, and Dubuque. While these petitions in terms adopt 
the allegations of the complaint and therefore question the reason- 
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ableness of the rates, they also set up the specific allegation of a 
discrimination in rates against the upper crossings in that they 
are required to pay a bridge arbitrary on inbound traffic from the 
east, while the lower crossings pay no such arbitrary, either on 
inbound traffic from the east or on outbound traffic to the west, 
and at the same time have the advantage of the same distributing 
rates to the west that are available to the upper crossings. . . . 

The accompanying map, reproduced from the brief of counsel 
for complainants, indicates that there is no great disparity in dis- 
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tance from the seaboard to the various crossings. Clinton, one 
of the upper crossings, is nearest to New York City. Its short-line 
distance is 1,050 miles, as against the short-line distance of 1,065 _ 
miles from New York City to St. Louis. These are the War 
Department mileages, although by the Pennsylvania lines St. 
Louis seems to be 1,053 miles from New York City. The most 
distant of the upper crossings is Fort Madison. It is 1,121 miles 
from New York City, as compared to a haul of 1,129 miles from 
the same point to Quincy, a lower crossing, as the distances are 
shown on the map. The average distance of the four lower cross- 
ings is 1,114 miles, while the average distance from New York 
City to the seven upper crossings is 1,098 miles. It should be said, 
however, that the great bulk of the traffic to the lower crossings is 
destined to St. Louis, which is 1,065 miles from New York City. 
The traffic to the upper crossings is more or less equally distrib- 
uted, Muscatine and Fort Madison being relatively less important. 

The west bank of the Mississippi River is the west boundary of 
what is called the percentage zone territory, and all the crossings, 
both upper and lower, are under the percentage basis of rates 
with respect to traffic to and from points east of Buffalo and 
Pittsburgh. That rate system is described in Saginaw Board of 
Trade v. G. T. Ry. Co., 17 I. C. C., 128, and is so well understood 
as to require no further explanation at this time.! 

In the sense here intended St. Louis was not put into the per- 
centage basis territory until 1908. Prior to that time the western 
boundary of the territory was on the east bank of the river at that 
point. East St. Louis was then in the 116-per-cent zone, and the 
rates to St. Louis were made by surcharging the East St. Louis 
rates with a bridge arbitrary on a 1-cent scale; but the toll taken 
out of the rates for the bridge service was on a 3-cent scale. As 
the result of negotiations between the merchants of St. Louis and 
the eastern lines, East St. Louis and certain adjacent towns in 
Illinois were grouped on January 2, 1908, with St. Louis, and all 
were erected into a new zone taking 117 per cent of the Chicago 
rates. In this way and at that time St. Louis was first made a 
definite rate point in that its rates were no longer based on the 
East St. Louis rates; it was then given its own class rates from 
New York on the 88-cent scale. These rates, it will be observed, 
take the traffic across the river with no additional charge in the 


1 See Jones, pp. 148-157; Vanderblue and Burgess, pp. 131-132, 191-196; and 
especially Michigan Percentage Cases, 47 I. C. C. 409.—Ed. 
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way of a bridge toll. In the readjustment East St. Louis lost the 
advantage of being a 116-per-cent point, its class rates from New 
York being increased from the 87-cent to the 88-cent scale. The 
same class rates were extended to the remaining lower crossings 
at Louisiana, Hannibal, and Quincy; but we need not follow the 
details of the development of the rates at those crossings further 
than to state that the Burlington forced the situation and assigned 
the requirements of the fourth section as the explanation. 

The history of the rates from New York ‘to the upper crossings 
is also explained of record. Prior to 1889 the class rates to those 
crossings seem to have been adjusted on the basis of 125 per cent 
of the Chicago rates plus a bridge arbitrary of 5 cents. At that 
time Keokuk was the terminus of one of the branch lines of the 
Wabash; and this company, during that year and while under a 
receivership, reduced the rates to a basis of 122 per cent of the 
Chicago rates, adding a bridge arbitrary. This action was 
promptly met by the Toledo, Peoria & Western; and the other 
western lines were soon compelled to adopt the same basis in order 
that the jobbers at.their crossings might be on a rate parity with 
Keokuk for merchandising into the interior of Iowa. Davenport 
on the west bank had theretofore been grouped with Moline and 
Rock Island on the east bank, with respect to traffic to the interior 
of Iowa and points beyond, and in the readjustment these two 
points on the east bank were given the lower class rates, with the 
bridge toll added, and thus were kept on a parity with Davenport. 

Rates constructed on the basis of 122 per cent of the Chicago 
rates would give the upper crossings a 92-cent scale of class rates 
from New York City; and as a matter of fact the 92-cent scale is 
published in the tariffs of the carriers as the rates to points in the 
122-per-cent zone. Those rates, however, do not take the traffic 
across the river, as is the case with the 88-cent scale at the lower 
crossings. They do not, in fact, take the traffic even to the west 
bank of the river. <A toll is added to effect that result. The zone 
which embraces the Iowa crossings on the west bank of the river 
is shown on the percentage map not as a 122-per-cent zone, but as 
“122 per cent, plus.’’ The “plus” refers to the bridge arbitraries, 
which, under a tariff note, must be added to the 122 per cent, or 
92-cent scale of rates in order to make the rates for that zone. 
These arbitraries are as follows: 
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In this manner the present class rates to the upper crossings, 
and to all other points in the so-called “122 per-cent-plus” zone, 
are actually made on a 97-cent scale and not on the 92-cent scale, 
Although expressly published as such, the western lines out of | 
Chicago assert that these arbitraries can not properly be con- 
sidered as bridge tolls, not being added to the 92-cent scale as 
compensation to the western lines for handling the traffic across 
the bridges spanning the Mississippi River, but simply to make a 
basis for the difference between the rates to those crossings and 
the rates to the lower crossings. Although published as separate 
charges to be added to the 92-cent scale of rates, this is done, as 
the carriers say, merely because the aggregate charges thus con- 
structed are not made or joined in by the eastern lines. This view 
of the matter is supported by the fact that the so-called “ 122-per- 
cent-plus”’ zone reaches well back into Illinois and fixes the rates 
on the traffic of points in that state upon which no bridge service 
is performed at all.? 

But whatever may have been the reason for so publishing the 
rates, a comparison of the aggregate charges on class traffic to the 
upper crossings with the class rates to the lower crossings shows a 
rate advantage in favor of the latter as follows, taking New York 
City as typical of the whole Atlantic seaboard: 
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These discriminations against them, the upper crossings con- 
tend, are too great a burden to carry and make their freight 
charges both unreasonable and unduly discriminatory; and they 
offered much evidence in support of their prayer for a parity of 
rates with the lower crossings. While Quincy has not grown, 
perhaps, as rapidly as some of the upper crossings, the complain- 
ants point to the general prosperity of St. Louis and Hannibal 
under their more favorable rate adjustment. There is also testi- 
mony of record tending to show that the Iowa cities have met with 
difficulties in their effort to secure the location of new industries 
at the several crossings, and that in some instances they have 
found it difficult even to retain the industries that are now estab- 


1 See Chamber of Commerce of Freeport v. Chicago, Milwaukee and St. Paul Railway 
Company, 33 I. C. C. 673.—Ed. 
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lished there. Indeed, mention is made of a number of companies 
that have removed from Keokuk and other river points in Iowa 
to locate elsewhere because of the discrimination against them in 
the rates. Advertisements were introduced of record in which 
Quincy and St. Louis, in their efforts to secure new industries, 
have set forth their claims from a rate standpoint as compared 
with the upper crossings. The complainants speak of this as a 
“cold-blooded” way of taking advantage of an improper rate 
adjustment. As a matter of fact, Quincy is reached by no eastern 
carrier and has a two-line haul. Its distance from New York 
exceeds that of any other of these crossings except Louisiana, 
which is also a lower crossing reached only by western lines but 
nevertheless enjoying St. Louis rates. Moreover, Quincy is only 
31 miles south of Keokuk, a fact that is emphasized by the com- 
plainants as indicating the manifest injustice of the difference in 
the rates enjoyed by the two communities. If there is any dis- 
similarity in conditions, as between Quincy and Keokuk or the 
other Iowa crossings, the complainants strongly assert that the 
difference is in favor of the Iowa towns. 

On behalf of Keokuk a mass of exhibits and some testimony were 
presented. ‘The water power in process of development there 
involves an expenditure of $25,000,000 and will produce about 
200,000 horsepower.. Although Keokuk’s location on the river 
and this large power at its door give promise of a great city, its 
citizens feel that the present handicap in freight rates is such as 
to make it impossible to attract new industries there, the advan- 
tage of cheap power being more than offset by the disadvantage 
in the rates. Keokuk is therefore demanding with great earnest- 
ness the same basis of rates that is now available to its neighbors 
at the lower crossings, and particularly at Quincy, only a few 
miles distant. The advantages of the water power of Keokuk, 
of its geographic location, and of its shorter mileage are all de- 
stroyed, it is contended, by the present unnatural rate adjustment. 

The other upper crossings are asking no less earnestly for a rate 
parity with the lower crossings; and in support of their contentions 
several arguments are advanced. ‘Their first proposition rests 
on the fact that the Missouri River crossings are grouped with 
respect to traffic from the east, while the: Mississippi River cross- 
ings, although approximately covering the same extent of terri- 
tory from north to south and with approximately the same differ- 
ences in mileage from the east, are not so grouped. As a matter of 
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fact, from New York the extreme difference in distance as between 
all the Mississippi River crossings is less than the extreme difference 
in distance as between the Missouri River crossings. Another 
point urged with some vigor is the fact that, with respect to traffic © 
originating at or destined to the Pacific coast, Spokane, Utah 
common points, Oklahoma common points, and points in Colo- 
rado, Nebraska, and Kansas, or, in other words, substantially all 
the great territory west of the Missouri River, the upper crossings 
are grouped with St. Louis in disregard of any differences in 
mileage, which as to some points favor St. Louis, but in many, 
if not in most, cases favor the upper crossings. 

The charge of unjust discrimination against the Iowa crossings 
and the resulting undue preference of St. Louis and the lower 
crossings is supported by much testimony; it is the main feature 
of the controversy and demands careful attention. To use the 
language of counsel for complainants, the present rate adjustment 
in favor of St. Louis on traffic originating in the east— 


creates a combination of rates in every instance against the Iowa 
cities * * * * to any point west of the Missouri River. This all 
tends to circumscribe the business activities of the Iowa cities, 
and when they are able to compete with Quincy and St. Louis it 
is because of special ability or some other factor so superior to 
that possessed by the merchants of the Missouri cities as to effec- 
tually offset the constant handicap in freight rates. 


This discrimination is not justified, as the complainants assert, 
by any differences in circumstances or conditions affecting trans- 
portation. The nature of the routes, the prosperity of the various 
carriers, the density of their traffic and other transportation con- 
ditions are discussed of record, and the complainants contend that 
there is nothing in these matters that makes against their demand. 
Many exhibits were offered in behalf of the Iowa cities, the result 
of which is a demonstration of the fact claimed, namely, that to 
this great western territory the combination of inbound and out- 
bound rates favors the lower crossings as against the Iowa cross- 
ings by substantial amounts. A single example of this will suffice 
to illustrate the general situation. The first-class rate under the 
official classification from New York to St. Louis is 88 cents and 
to Keokuk 97 cents. The first-class rate from all the crossings to 
Lincoln, in the state of Nebraska, is 65 cents.. The aggregate 
charge to the jobber at Keokuk is therefore $1.62, while the aggre- 
gate charge to the jobber at St. Louis is $1.53, with no great differ- 
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ence in mileage. A part of this discrimination, as is said, lies in 
the bridge toll added on inbound traffic at the upper crossings, the 
inbound traffic of the lower crossings not being so burdened. The 
traffic even of Quincy, which is on the east bank and, as stated, is 
also a lower crossing, when moving outbound on merchandising 
rates, crosses the river without paying a bridge arbitrary. Exam- 
ples might be multiplied of this rate inequality between the upper 
and the lower crossings with respect to the combination of in- 
bound and outbound rates upon which jobbers conduct. their 
business. Of course, as to many kinds of merchandise, this dis- 
advantage against the upper crossings is not a practical one, for 
jobbing houses at those points can not in any event strongly com- 
pete in the territory west of the Missouri River with jobbing houses 
on the Missouri River. It was shown, however, that in the case of 
some merchandise, such as shoes, overalls, ete., the higher charges 
do actually curtail the activities, in the territories west of the 
Missouri River, of the commercial houses at the upper crossings. 

Considering all that is disclosed of record with respect to the 
mileage to the several crossings, the general conditions affecting 
transportation to and from and through them, the geographic 
location and the commercial activities of the upper and lower 
crossings, we think a rate situation is presented that requires some 
explanation and justification by the carriers if it is to be further 
maintained. In fact, a rather clear prima facie case is made by 
the mere recital of the facts. The thought is stated in that form 
because, in the consideration of the several complaints coming 
before us during the past few years in which this general rate 
structure has been brought to our attention, it has become in- 
creasingly evident that the fact that this relation of rates, as 
between the upper and lower crossings, has been in effect for a 
number of years would not alone justify its continuance for the 
indefinite future. Time has an undoubted weight in rate matters. 
It may often be controlling when a rate in daily use has been 
accepted by shippers for some years without criticism or com- 
plaint. This may perhaps be said even more strongly of a relation 
of rates under which different communities have competed with 
one another for some years. But time can not be permitted to 
rob a group of communities of their right to relief from what, in 
view of changed conditions, will be a manifest rate discrimination 
if further continued. 

There has, of course, been no change in the geographical rela- 
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tion of the upper to the lower crossings; but in the conditions 
affecting transportation there has been a great change in recent 
years. In addition to the direct evidence of record on the point — 
we may draw upon the recent history of that part of the country. 
The census shows a very rapid and large increase in population at 
Seattle, Portland, Spokane, and other towns in the northwest 
which have reached the magnitude of cities in the last few years. 
There has also been a rapid growth in agricultural and industrial 
development in those states and in the entire territory west. of 
the Missouri River. The tonnage over the direct routes to all the 
Mississippi River crossings has therefore undoubtedly grown to be | 
very large. But the point that we are endeavoring to emphasize 
is not that there is a greater density of traffic over the upper cross- 
ings than over the lower crossings or vice versa, but rather that 
over all the routes to all the crossings the density of traffic has 
become so great as practically to absorb and take that factor out 
of the discussion as a basis for any substantial difference in the 
rates as between the upper and lower crossings. Moreover, the 
defendants compare the traffic density of the eastern lines as 
systems, meaning those reaching Chicago and St. Louis, with the 
density of traffic over the lines west of Chicago. The comparison 
is, of course, unfavorable to the latter carriers, and the defendants 
contend, therefore, that the rates to the upper crossings may 
properly be higher than the rates to the lower crossings. We 
cannot accept this, however, as a conclusive basis for comparison. 
So far as density may be regarded as a substantial element in this 
rate situation, the density over the routes by which the traffic 
moves would be a more persuasive basis for the comparison, 
whether those routes are made up wholly of eastern lines, as in 
the case of the routes to St. Louis, or are composed of the eastern 
lines together with the western lines, as to most of the upper 
crossings. ‘The exhibits of the defendants show the density of 
traffic only by systems and by territories. In our judgment the 
comparison, to have any controlling value in the consideration of 
these rates, ought more or less to be limited to the traffic density 
over the direct routes to the various crossings. So considered we 
are unable to find from the record that St. Louis and the other 
lower crossings now have any very material advantage in density 
over the routes to the upper crossings, 

A careful study of the record in respect to the various matters 
hereinbefore adverted to leads clearly and strongly to the conclu- 
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sion that the present relation of rates as between the upper and 
lower crossings no longer fits the conditions surrounding the traffic, 
and that the complainants, as we have indicated, have made out 
a prima facie case which the carriers must meet if the present 
adjustment is to continue. Let us therefore see what the de- 
fendant lines have to say in support of the present adjustment. 

Their principal defense is that the circumstances and condi- 
tions surrounding the movement of traffic to and from the upper 
crossings differ substantially from the circumstances and condi- 
tions surrounding the traffic to and from the lower crossings, and 
warrant a higher level of rates to the cities in Iowa on the west 
bank of the Mississippi River. They assert that there are sub- 
stantial differences in the character of the routes, in the density 
of traffic over the several routes, and in the conditions of competi- 
tion and operation affecting the traffic moving over them to the 
‘several crossings. They point out, for example, that the eastern 
lines took no active part in this proceeding and that those lines, 
reaching St. Louis with a one-line haul, determine the basis of 
rates to that point, while the western lines, reaching the Iowa 
cities on the west bank of the river, have no voice whatever in 
fixing the rates between St. Louis and the east, although some of 
them participate in St. Louis traffic moving by way of Chicago. 
On the other hand, as the defendants contend, the rates of the 
Iowa crossings are made by the eastern carriers in conjunction 
with the western lines, and apply to what is a two-line haul as 
against a one-line haul to St. Louis. As a matter of fact, however, 
St. Louis is the only one of the lower crossings that can claim a rate 
advantage by reason of a one-line haul. The other three lower 
crossings, namely, Quincy, Hannibal, and Louisiana, are reached 
from the seaboard only over two-line routes. But they neverthe- 
less take the St. Louis rates.!. On the other hand, Keokuk and 
Burlington are reached by the rails of the Toledo, Peoria & West- 
ern, which, at Effner, Ind., joins the rails of the Pennsylvania 
lines, by which it is owned in conjunction with the Burlington. 
. The complainants therefore contend that if any advantage is to 
accrue to St. Louis by reason of its so-called one-line haul the same 
advantage belongs to Keokuk and Burlington, if the Toledo, 
Peoria & Western be considered as a part of the Pennsylvania 
system. They think it should be so considered because the rails 


1In Class and Commodity Rates to and from Quincy, 32. 1.-C. C. 471, and 32.1. C. 
C. 409, the Commission considered these adjustments.—Ed. 
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of the Pennsylvania, the New York Central, and the Baltimore & 
Ohio, the so-called one-line routes to St. Louis, are operated west 
of Buffalo and Pittsburgh by separate corporations, namely, the - 
Vandalia, the Big Four, and the Baltimore and Ohio Southwestern, 
and yet these lines are claimed by the defendants to be one-line 
routes to St. Louis. 

The second respect in which the defendants allege a difference 
in transportation conditions over the several routes to the various 

-erossings is in the matter of traffic density. The testimony offered 
by the complainants on that point is said by the defendants to be 
entirely insufficient. In the foregoing pages we have criticized the 
tonnage statistics of the carriers as not being sufficiently concrete 
and definite to prove anything of real value respecting these rates. 
Without going over that ground again it will suffice to say that 
while the St. Louis lines perhaps have some advantage in this 
respect, it is not large enough to be very material, and certainly 
not large enough to justify the present advantage in rates that 
St. Louis and the lower crossings have over the Iowa cities on the 
west bank of the river. 

Another point upon which no small stress is laid by the defend- 
ant lines is that on movements to the Iowa crossings a transfer or 
rehandling is required at Chicago, Peoria, or other gateways, 
whereas movements from the east to St. Louis are handled through 
to destination without a transfer or any rehandling. We do not 
understand that carload freight destined to the upper crossings is 
ordinarily transferred at Chicago or at the other gateways; and 
on general principles there ought not to be any necessity for such 
a transfer except in unusual cases. In any event, the fact that this 
may be necessary at times, or even frequently, can not justify a 
difference in the rates on a 9-cent scale, when the length of the haul 
and most of the other conditions affecting transportation are 
approximately similar. A large part of the less-than-carload 
traffic is rehandled or transferred at Chicago and other junction 
points, and in any final conclusion as to what is a proper relation 
of rates as between the upper and lower crossings this fact ought 
not to be overlooked. 

No definite figures are given by the carriers as to the effect on 
their revenues of an order putting the upper crossings on a parity 
with St. Louis, but it is claimed that the result would be severe. 
In addition to its direct results the application of the 88-cent scale 
to those crossings would force a reduction in the through charges 
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to practically the entire state of Iowa. Under the requirements of 
the fourth section reductions would also follow in the rates to 
Freeport, Sterling, Dixon, Monmouth, and many other towns in 
Illinois now in the 118, 120, and 122 per cent groups.! The effect 
would probably extend to northern Missouri, southern Minnesota, 
and southern Wisconsin.” In the aggregate the loss in revenue 
undoubtedly would be very substantial. This is earnestly pressed 
upon our attention and is a matter requiring due consideration. 
In that connection it is said by counsel for the defendants that low 
freight rates necessarily mean an inferrior service because, in the 
absence of a revenue sufficient to enable the carriers properly to 
maintain their lines and to have adequate facilities and sufficient 
equipment, the service of the defendants must necessarily suffer. 
What the complainants really need, in the judgment of counsel 
for the carriers, is railroads with full equipment, enlarged facilities, 
and a better service; and this they think the shippers should en- 
deavor to secure rather than to cripple the facilities of the carriers 
and make their service inefficient by insisting upon lower rates. 

There is of course no small force in the general proposition that 
just at this period of our commercial development increased 
facilities, a more extensive equipment, and a better service are 
more important to the general shipping public than a reduction 
in freight charges. This is being pointed out to us by shippers as 
well as by carriers. But this view necessarily can not appeal 
strongly to communities that are directly competing with other 
communities and wish to grow and expand and enlarge their trade, 
but find the door to opportunity partly closed and their favorable 
geographic location substantially discounted by effective dis- 
criminations in their rates. And the objections and _ protests 
against such a rate structure become still more aggressive when it 
more or less affects the commerce of an entire state... . 

Upon a careful consideration of the whole record we find that, 
the class rates to and from the upper crossings are excessive and 
unreasonable and that there is an undue and unjust discrimination 
both in the westbound and the eastbound rates of the upper cross- 
ings when compared with the more favorable rates enjoyed by 


1In Chamber of Commerce of Freeport v. Chicago, Milwaukee and St. Paul Railway 
Company, 33 I. C. C. 673, the Commission placed Freeport upon the 114 per cent 
basis and Rockford upon. the 112 per cent. basis.—Ed. 

2 These adjustments have been considered by the Commission: Wisconsin Rate 
Cases, 44 1. C. C. 602; North Iowa Traffic Association v. Director General, 581. C. C. 
491; and La Crosse Chamber of Commerce v. Ann Arbor Railroad Company, 61 I. C. 


C. 289.—Ed. 
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St. Louis, Quincy, and the other lower crossings on Atlantic sea- 
board traffic. Whatever may have been the case some years ago, 
we find no such differences at this time in the circumstances and 
conditions surrounding the traffic or affecting the carriers as will | 
justify the further continuance of the discrimination, at least in 
the degree and to the extent to which it now exists, or that will 
justify the continued maintenance of the present rates. Taking 
all things into consideration, much can be said, and much has been 
said on the record by these complainants, in support of the con- 
tention that there should be a parity of rates from the seaboard 
as between St. Louis and the Iowa towns on the west bank of the 
river; and we should be disposed to require such a parity of rates 
to all the crossings if the rate situation could be considered ab- 
stractly on the record and without regard to the effect elsewhere 
and upon other rates. That, however, would not be so broad a 
view of the matter as the circumstances require. We can not put 
out of sight the discriminations and inequalities that would result 
from such an order; on the contrary we must look at the whole 
situation and in that manner arrive at substantial justice. More- 
over, the effect of such an order and of so radical a change in a rate 
structure of this importance would be far-reaching; it would not 
only profoundly disturb the communities immediately involved, 
but would disturb other communities, and at the same time result 
in a drastic reduction in the revenues of the carriers. As a regulat- 
ing body, we can not overlook such consequences. | 

The facts of record do not suggest the propriety of allowing 
an increase in the rates of the lower crossings. On the contrary, 
we have found that the rates of the upper crossings are excessive. 
It follows, therefore, that if a parity of rates is brought about in 
the future in either of the ways mentioned, it must be reached 
through a reduction in the rates to the upper crossings. Never- 
theless, an order at this time putting the upper crossings on the 
St. Louis rate basis would be so serious in its effect upon the 
revenues of the respondents that we are constrained to modify the 
conclusion that we otherwise might reach. We think that some 
weight may be, and under all the circumstances should be, given 
to the fact that most of the traffic to the upper crossings moves 
over a two-line route. There is, of course, no fixed rule of trans- 
portation requiring a higher rate for a two-line than for a one-line 
haul of the same distance; as a matter of fact a two-line haul 
saves each of the participating carriers one terminal service. On 
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the other hand, a one-line haul is highly desirable in that it gives 
the one carrier all the revenue. But not infrequently, where a 
carrier must divide its revenue with a connection, we have recog- 
nized the propriety, under the special conditions shown, of a 
higher through charge. We think recognition may properly here 
be given to the fact that on almost the entire volume of traffic to 
the upper crossings two or more carriers share in the revenue. We 
must not forget also, as hereinbefore noted, that a large part of 
the less-than-carload traffic to the upper crossings is transferred at 
Chicago or at some adjacent gateway , and that the St. Louis routes 
apparently have a slight advantage in density. With all these 
considerations in mind we find upon the record that there is in the 
present adjustment an undue and unjust rate discrimination 
against the upper crossings which ought to be modified by a re- 
duction in the rates to those crossings. Testing the present rates 
of those crossings eastbound and westbound, by the rates volun- 
tarily made by the carriers for the lower crossings and by all other 
facts of record, we also find that the rates to and from the upper 
crossings are excessive and unreasonable, and that any rates 
between New York City and the upper crossings will be unrea- 
sonable when in excess of the following scale of class rates, which 
we prescribe as maximum rates, in cents per 100 pounds, for the 
future: 


Glaseiet: A ee be era te taeee bis Die Ome nee Diack 
Teh ne AERA EI i has 00. 78. 60142 4-36 30 


The rates from other points in eastern territory will be adjusted 
on the present relation of those points to New York City under 
the present rates. There are slight differences between the east- 
bound and the westbound rates, but we find no basis of record for 
preserving this difference in the future; we therefore fix the same 
rates on eastbound as on westbound traffic.’ 


10On April 1, 1914, the first-class rate to the upper crossings was fixed at 90 cents 
as compared with 88 cents to the lower crossings: On December 29, 1914, the 
Commission (apparently of the opinion that advances authorized in The Five 
Per Cent Case, 32 I. C. C. 325, had overcome the reasons which prompted it to 
approve a spread between the lower and the upper group cities) entered an order 
requiring that all those cities, in their relation to the trunk line territory, be put 
upon a rate parity, thus making a straight rate line of the river with respect to 
trunk line traffic. ol 
The equalization thus established has since been maintained, and the rates from 
and to the seaboard to and from the Mississippi River crossings are upon the same 
* basis (117 per cent of the New York-Chicago rates).—Hd. 
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2. PRoporRTIONAL RATES ON GRAIN ! 


Crark, Commissioner: 

The complaint is that the present relationship of rates on wheat _ 
and corn and articles taking the same rates, as between Kansas 
City and Omaha, respectively, to the destinations named, is 
unduly and unjustly discriminatory against Kansas City and in 
favor of Omaha. No complaint is made that any specific rate is 
unreasonable, and no prayer is made for the establishment of any 
specific rates, but the demand of complainant is that the relative 
adjustment of rates on the commodities named as between Kansas 
City and Omaha shall be changed, and that there shall be a greater 
difference in the rates from Kansas City and from Omaha to those 
destinations than now obtains. .. . 

Both Omaha and Kansas City are, and for a long time have 
been, what are commonly termed ‘Missouri River crossings.” 
Generally speaking, rates on all classes of merchandise moving 
from the Mississippi River or points east thereof and north of the 
Ohio River are the same to both Omaha and Kansas City via any 
route leading to either. Rates eastbound from Kansas City or 
Omaha to the Mississippi River and points east thereof and north 
of the Ohio River, generally speaking, are the same via all routes 
and all Mississippi River crossings. 

The rates on grain and grain products from Kansas City or 
Omaha to points east of the Mississippi River and north of the 
Ohio River are the same via all lines and crossings. — 

Under the present adjustment proportional rates on grain 
originating beyond Kansas City or Omaha are generally the same 
to St. Louis from Kansas City or Omaha, while to Cairo and other 
Ohio River crossings, to Carolina territories, and to Memphis, and 
to New Orleans, Galveston, and other Gulf ports for export, they 
are 1 cent per 100 pounds higher from Omaha than from Kansas 
City. Local rates from Omaha are 1 cent per 100 pounds higher 
than from Kansas City to St. Louis, 2 cents higher to Cairo and 
other Ohio River crossings, 2 cents higher to Memphis, 1 cent 
higher when for Carolina territories, and 1 cent higher to New 
Orleans, Galveston, and other Gulf ports for export. 

1 Kansas City Transportation Bureau v. Atchison, Topeka and Santa Fé Railway 
Company, 16 I. C. C. 195 (May 10, 1909). On the question of proportional rates, 
see Baltimore Chamber of Commerce vy. Baltimore and Ohio Railroad Company, 
22 I. C. C. 596, 600; Lake Cargo Coal Rates, 46 I. C. C. 159; Nonapplication of 


Transit Privileges, 69 I. C. C. 19; Conference Rulings, 170, 299, and 304, And see 
Vanderblue and Burgess, pp. 130-135.—Ed. 
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Kansas City is 137 miles nearer to St. Louis or Cairo than is 
Omaha, and is 194 miles nearer to Memphis, New Orleans, or 
Galveston than is Omaha. 

On account of this difference in distance and the competition 
between them in purchasing grain in the grain fields, and in the 
sale of grain in the places and territories named, Kansas City 
complains that the equality of the proportional rates to St. Louis 
and the difference therein of but 1 cent per 100 pounds to the other 
points constitute unjust discrimination against Kansas City and 
in favor of Omaha. 

Competition in the purchase and in the sale of grain is keen and 
active. Slight differences in cost or in price of sale decide the 
markets to which grain will go, and very slight differences in rates 
decide the routes over which it will move. Originally rates were 
made from various points of origin to markets farther east, and, 
under transit privileges, grain was permitted to stop at a primary 
market and in due time to be forwarded on the remainder of the 
through rate from point of origin. This resulted in a number of 
proportional rates from such primary market, which made the 
value of the grain uncertain and which created a great deal of 
controversy. After a time complaint against such an adjustment 
was filed with this Commission, and was later withdrawn under 
an understanding reached between the complainants and the 
carriers, which provided for the establishment on grain coming 
from beyond the Missouri River of one rate from the Missouri 
River to a given destination on or east of the Mississippi River 
and north of the Ohio River, regardless of the point of origin of 
the grain. This rate was called a ‘‘proportional rate.” It was 
lower than the local rates on the same grain of the several carriers 
parties to the proportional rate, but, although called a “ propor- 
tional rate’’ it has been, in effect, a flat rate, and the rate upon 
which the grain has moved from these markets. 

When the Chicago Great Western Railway entered Omaha it 
established proportional rates on grain from Omaha to the Missis- 
sippi River the same as were in effect from Kansas City to St. 
Louis. This action led the lines reaching from Omaha to St. 
Louis to establish the same rates from Omaha to St. Louis and 
thus, in so far as proportional rates on grain and grain products 
from the Missouri River to the Mississippi River and points east 
thereof and north of the Ohio River were concerned, they were 
the same via the lines that lead directly east from Omaha to the 
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Mississippi River and that do not reach either Kansas City or St. 
Louis, via the lines that lead directly east from Kansas City and 
that do not reach either Omaha or the upper Mississippi River 
crossings, via the lines that lead from both Kansas City and ~ 
Omaha to St. Louis and that do not reach any of the upper Missis- 
sippi River crossings, via the lines that reach from Kansas City 
and Omaha to both St. Louis and the upper Mississippi River 
crossings, and via the lines that reach from both Kansas City 
and Omaha to the upper Mississippi River crossings, and that do 
not reach St. Louis. The adjustment of rates on grain to the 
territory east of the Mississippi and north of the Ohio rivers is. 
not attacked. 

It is argued by complainant that Kansas City lies directly in the 
trend and direction of traffic from Omaha to St. Louis, Cairo, and 
the other Ohio River crossings, Memphis, New Orleans, and 
Galveston, and that therefore carriers have no right to disregard 
the difference in distance in favor of Kansas City. Complainant 
alleges that if the difference prayed for between the rates from 
Kansas City and Omaha to those points should be established by 
reduction in the rates from Kansas City the rates per ton per mile 
thereafter received for the transportation from Kansas City would 
exceed the rates per ton per mile now received on the traffic from 
Omaha to those points. No demand is made that the adjustment 
prayed for shall be effected by reduction of the rates from 
Kansas City. Complainant would be equally well satisfied if the 
difference were established by increasing the proportional rates 
from Omaha... . 


Defendants and interveners show that competition in the grain 
fields is keen and close, and argue that the rate adjustment is such 
as to put Kansas City and Omaha on substantial equality in that 
regard. 

Complainant contends that the local rates from the grain fields 
to Kansas City and Omaha are not in issue; that it is purely a 
question of the ability of Kansas City and Omaha to sell in com- 
petition with each other in the territory in question. 

The present adjustment, under which the proportional rates from 
Omaha to St. Louis are the same as from Kansas City to St. Louis, 
was a compromise in 1904 in settlement of a rate war growing out 
of severe competition between carriers. It has been the subject of 
more or less dissension ever since. Complainant says: ‘It is not 
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fair—it is not one of long and peaceable standing.” And we are 
almost led to the belief that there never can be an adjustment of 
grain rates that will be ‘‘of long and peaceable standing.” 

In Traffic Bureau, Merchants Exchange of St. Louis v. M. P. 
Ry. et al., 13 I. C. C. Rep., 11, St. Louis interests complained of a 
rate adjustment on grain and grain products which gave Kansas 
City an undue advantage over St. Louis in Little Rock (Ark.) 
territory. There, it was shown that most of the grain going into 
that territory and handled either by St. Louis or Kansas City 
interests was drawn from the common territory west of the Mis- 
souril River, from which the rates to St. Louis were made on com- 
bination on the Missouri River, resulting in a combined rate from 
point of origin to Little Rock via St. Louis greater than via Kansas 
City. In some instances the rates from St. Louis to Little Rock 
were the same as from Kansas City to Little Rock, while there was 
a difference in distance in favor of St. Louis of 159 miles. In that 
case, it was said: 


If this case were to be decided without any reference whatever 
to competitive conditions at St. Louis and Kansas City it is clear 
that rates from St. Louis, by virtue of its greater proximity to 
Little Rock and Arkansas points, ought to be less than the rates 
from Kansas City. 


And on the competitive question involved it was said: 


If the competitive conditions which do exist are to control, 
then these rates ought all the more to be less from St. Louis, 
since these two markets deriving their supplies largely from the 
same source compete in this territory, and therefore rates via the 
several lines from points of origin to final destination ought to 
be substantially the same. 


An order was entered reducing the rates from St. Louis to Little 
Rock territory in order to bring about substantial equality of 
rates from points of origin to Little Rock in combination on St. 
Louis and in combination on Kansas City. Applying the same 
‘principles to this case, it would appear that the rates should be so 
adjusted that from points of origin of the grain to St. Louis, Cairo, 
and other Ohio River crossings, Memphis, New Orleans, Galves- 
ton, and other Gulf ports, they would be substantially equal from 
Omaha and from Kansas City, just as they are now substantially 
equal from Omaha and Kansas City to the upper Mississippi 
River crossings, and to territory east thereof and north of the 


Omo iRiver): 
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The complaint in this case is supported mainly by argument as 
to distances. The distances from points of production to Kansas 
City and to Omaha, respectively, have been ignored except as 
some computations have been made on average distance. A pro- 
portional rate means a part of or a remainder of the through rate 
or it means nothing at all, and in a case of this kind there must be. 
an examination and consideration of the entire rate from point of 
production to ultimate destination. It is not sufficient to consider 
the rates to an intermediate market, nor alone the rates from such 
market, if the question of discrimination between such markets is 
to be determined. 

Tables of distances and rates from numerous Nebraska points 
show that in many instances the rate from point of origin is lower 
to Kansas City than to Omaha, while the distance to Omaha is 
materially less than to Kansas City. 

These tables also show substantial equality of rates to destina- 
tion points, based, apparently, upon a consideration of the total 
distance and the total rate. In other words, they appear to show 
that Kansas City is given credit for its shorter distance from the 
market in question by equalizing the through rates from points of 
origin to Kansas City. 

For example, from Hastings to Omaha is 152 miles and the rate 
11.9 cents. From Hastings to Kansas City is 296 miles and the 
rate 12.9 cents. From Hastings to Macon, Ga. (a point selected 
by complainant as illustrative), the distance via Omaha and St. 
Louis is 1,337 miles, and the total rate is 47.9 cents. Via Kansas 
City and Memphis the distance is 1,288 miles, and the rate is 
47.9 cents... . 

From Strang to Omaha it is 125 miles, and the rate is 11.05 
cents. To Kansas City it is 245 miles, and the rate is 11.47 cents. 
To Macon via Omaha and St. Louis the distance is 1,310 miles, 
and the rate is 47.05 cents. Via Kansas City and Memphis the 
distance is 1,237 miles, and the rate is 46.47 cents. ... 

From Superior to Omaha it is 174 miles, and the rate is 11.9 
cents. To Kansas City it is 268 miles, and the rate is 11.9 cents. 
To Macon via Omaha and St. Louis the distance is 1,359 miles, 
and the rate is 47.9 cents. Via Kansas City and Memphis the 
distance is 1,260 miles, and the rate is 46.9 cents. . . . 

Complainant shows that from a large number of points of 
origin of grain in southern Nebraska the average distance to St. 
Louis is somewhat less via Kansas City than via Omaha and the 
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average rate to St. Louis somewhat less via Omaha. It is, however, 
to be remembered that the traffic of prime interest here is that 
which moves beyond St. Louis, and that the entire rate from 
point of origin to final destination is what determines the relative 
advantages of these markets. .. . 

Another element of competition between carriers that must not 
be overlooked is the St. Joseph and Grand Island Railway, an 
independent line extending from Grand Island in southwestern 
Nebraska through southern Nebraska and northern Kansas to 
Kansas City, and with no line to Omaha. 

The adoption of distance alone as a measure of the rates from 
points of origin to the primary market would necessarily result in 
a clear division of the territory between the markets, and would. 
be destructive of competition in most of that territory. It would 
destroy the long-established adjustment which places Missouri 
River crossings substantially on a parity in both inbound and 
outbound rates on traffic generally. Giving to Kansas City all 
of the advantage that could come to it from a mileage adjustment 
would give it a monopoly of territory in which Omaha now freely 
competes with Kansas City, and the application of the same rule 
to Omaha would give it exclusive purchasing power in territory in 
which Kansas City now competes with Omaha on equal terms. 

If that principle of rate making were adopted here, it would 
necessarily be followed in other places and eventually to other 
traffic, and while we are not to be understood as intimating that 
substantial differences in distance are not to be given consideration, 
we are not willing to accept the theory of rate construction based 
purely on distances. Such adjustment would be revolutionary 
and destructive to established commercial interests of enormous 
volume and value. 

In Farmers, Merchants, and Shippers’ Club v. A., T. & S. F. 
Ry. et al., 12 I. C. C. Rep., 351, the Commission, in discussing the 
export rates via the Gulf ports versus export rates via Atlantic 
ports, said: 

This condition has of necessity been highly competitive. Hast- 
ern lines have extremely disliked to relinquish the traffic which 
they have enjoyed in the past and which they were built to enjoy, 
while the southern lines have found it necessary to obtain this 
traffic almost at the price of existence. 


It is admitted that there is a necessary relation in the rates from 
both Omaha and Kansas City to the Atlantic ports on grain for 
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export. Therefore, if the rates on grain for export through the 
Gulf ports from Kansas City are reduced sufficiently to put out of 
balance the highly competitive and nicely adjusted relationship, | 
it would no doubt provoke a corresponding change from Omaha 
eastward, which in turn would force a reduction from Kansas City 
eastward. The lines from Omaha through the upper Mississippi 
River crossings and that do not reach St. Louis, the lines which 
lead eastward from Kansas City to St. Louis and which do not 
reach the upper Mississippi River crossings, and the lines leading 
from Omaha to St. Louis which do not reach the upper Mississippi 
River crossings will, each of them, in protection of its own inter- 
ests, see to it that its rates are as low and as favorable on grain 
from either Kansas City or Omaha to territories of large consump- 
tion or to export ports as the rates of any of the others. .. . 

It is apparent that under the proposed arrangement the rate 
from Omaha to St. Louis would be 2% cents higher than from 
Kansas City to St. Louis and that if that grain were reshipped 
from St. Louis to the east or to Atlantic ports for export, refund 
would have to be made of the difference between the Omaha rate 
and the Kansas City rate. It is difficult to see how under such an 
arrangement carriers could prevent such refund on grain actually 
shipped from Kansas City or what would prevent such concession 
unless the identity of the grain coming from Omaha were pre- 
served. The only alternative would seem to be to require the 
grain coming from Omaha to St. Louis for the east to move through 
St. Louis without unloading. Such a requirement would certainly 
and naturally bring complaint of discrimination from the St. 
Louis people. It does not seem that a transit arrangement or 
proportional rate could be applied from St. Louis either to the east 
or to the southeast as proportional rates are applied from Kansas 
City, because here the purpose sought is to maintain a difference 
between the rates on grain coming from Omaha and Kansas City, 
respectively, when destined to a particular territory.! . . . 

It is shown that in an intermediate belt running in an easterly 
and westerly direction, somewhat irregular in shape, taking in 
part of the northern portion of Kansas and a substantially equal 
part of the southern portion of Nebraska, the inbound rates to 
Kansas City and to Omaha are equal. The distance from the 
producing points in this equal zone is materially less to Omaha 
than to Kansas City. South of this zone a differential against 

1On transit, see Vanderblue and Burgess, pp. 135, 215, 289.—Hd. 
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Omaha makes it impossible to ship to that market. North of that 
zone Kansas City’s rates gradually increase and generally the 
rates favor Omaha. It appears that if the prayer of complainant 
were granted, Kansas City would be able to buy grain for the 
southeast and Mississippi Valley points upon an equality with 
Omaha at stations within 30 miles of Omaha. 

One important carrier, the Illinois Central, has its own lines 
from Omaha to Memphis through one of the upper Mississippi 
River crossings. It does not reach Kansas City. It does not 
reach St. Louis from the west except through said upper Missis- 
sippi River crossing and a roundabout way. Is it to be expected 
that that company would permit rates from Kansas City to Mem- 
phis materially lower than from Omaha to Memphis? 

At the time the present relative adjustment was established, 

Omaha 1 cent more than Kansas City on grain to Mississippi 
Valley and the southeast, an adjustment was also made to Minnea- 
polis, Kansas City 1 cent above Omaha. It so happens that most 
of the grain that would move from Kansas City to Minneapolis 
would be wheat for milling and that most of the grain that would 
move from Kansas City or Omaha to the southeast would be 
corn. 
As indicative of the probable effect of granting the prayer of 
complainant in this case, it is noted that from Minneapolis, 
located 375 miles north of Omaha, the rate to Memphis is now 
2 cents more than from Omaha. If the rate from Omaha to Mem- 
phis were increased 214 cents and the rate from Minneapolis to 
Memphis were not changed, Minneapolis would be able to ship 
to Memphis at a lower rate than would Omaha.! 

The record shows that the Missouri Pacific and the Frisco 
System undertook to create a more favorable adjustment from 
Kansas City to the southeast, and the latter published a tariff 
providing that on grain from points in southern Nebraska, via 
Kansas City to Memphis and beyond, it would accept for the haul 
from Kansas City to Memphis the balance of the published 
through rate with a minimum charge of.9 cents per 100 pounds, 
and in numerous instances the tariff carried specific proportions 
of less than 9 cents. It was stated that this tariff had probably not 
attracted to those lines more than two or three hundred cars of 


1¥For a later case involving the Memphis adjustment, see Board of Trade of 
Kansas City v. St. Louis and San Franciso Railroad Company, 32 1. C. C. 297, and 
especially the map at p. 308.—Ed. 
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grain, and witness for the Kansas City interests testified that it 
had not been of any value to that market. 

In an adjustment of this kind, as the Commission has frequently 
said, we must scrutinize carefully not only the entire rate involved — 
and the interests of the places and persons specially represented 
in the pleadings, but the certain and logical and probable effect of 
making a change. . . . In the present case we have the competition 
of primary markets, both of which are interested in the question 
solely from the standpoint of the profits to be gained from gather- 
ing in and redistributing to consuming territories and export ports 
the surplus grain in the territory lying west of them, and in which 
both should have, and apparently do now have, substantially 
equal opportunities. ... 

The Kansas City grain interests file complaint herein. ‘The 
Omaha grain interests, the carriers serving Kansas City or Omaha, 
the St. Louis grain interests, the Wichita grain interests, the 
farmers and shippers of Kansas and the millers of Kansas are 
parties to this case and all protest against complainant’s demands. 
The interests of numerous carriers not directly parties to the suit 
are necessarily involved. It is manifest that the prayer of com- 
plainant can not be granted without serious disturbances in rates, 
and there is no reasonable assurance that after such disturb- 
ances a more equitable or satisfactory adjustment would be 
reached. It is not seen how any substantial relief could be accorded 
to Kansas City in this matter without the creation of much dis- 
crimination and great confusion in transportation and commercial 
circles, and we are therefore forced to the conclusion that the com- 
plaint must be dismissed. 


3. THE COMPETITION OF Ports ! 


A special railroad import or export rate is in general due to one 
of two causes, a desire to build up the foreign trade of the United 
States or the necessity of equalizing rates through different rival 
ports so that all ports and available inland routes may share in 
the available foreign trade. These purposes are fundamentally 
different. Import or export rates made primarily to promote the 
foreign trade constitute a deliberate discrimination in favor of 
foreign trade as such. Should import and export rates of this 


1 This discussion is taken from Preferential Transportation Rates, a publication 
of the United States Tariff Commission which treats of the import and export 
rate structures in detail. See Jones, pp. 152-155, and Vanderblue and Burgess, 
pp. 133-135. 
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type be generally established in the United States they would 
exert a widespread influence upon the country’s commercial policy. 
Such rates would be justifiable or not, according to whether the 
accepted policy of the United States is to encourage or discourage 
the import and export trade; and, if the former, whether or not 
railroad rates shall be utilized as a trade-promoting method to the 
extent of discriminating against domestic traffic. 

Import and export rates designed primarily to equalize rival 
ports and inland routes would not constitute a distinctive part of 
a foreign trade policy of the United States. On putting them into 
effect the carriers but apply a principle which permeates all of the 
great domestic rate structures, and which has been generally 
approved by the Interstate Commerce Commission and the United 
States Railroad Administration alike for domestic and import or 
export rates. 

The rate-making principle referred to is that railroad freight 
tariffs shall be so adjusted as to enable competitive producing 
districts, shipping points, markets, or transportation routes to do 
business without unreasonable freight rate handicaps. 

The fixing of established relationships between rival ports by 
means of export or import railroad rates does not differ in principle 
from the establishment of relationships between such ports by 
means of domestic freight rates in so far as they compete as domes- 
tic markets or as points of domestic distribution. The application 
of the same principle in both’ the domestic and foreign trade, 
however, results in different port relationships, because the factors 
and forces influencing the ports are not identical in the domestic 
and foreign trade: 

(a) The rivalry of the ports is usually more intense and wider in 
scope in the export or import trade than in domestic commerce. 
The exports or imports of the Central West, for example, may, if 
transportation charges and facilities permit, flow through any one 
of the larger North Atlantic ports in quantities limited only by the 
volume of foreign trade conducted by the Central West. Each 
one of these ports desires all the foreign trade it can get. It means 
employment and profit for its entire foreign trade organization, 
including the steamship lines and railroads serving the port; its 
trucking and lighterage companies; its banks, marine insurance 
companies and insurance brokers; its freight forwarders, freight 
brokers and ship brokers; its stevedores, towage companies, pilots, 
dry docks, ship supply merchants, and bunker coal concerns; its 
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customs brokers and customhouse organization; its export and 
import commission houses, merchants, and brokers. ‘The volume 
of domestic trade handled between the Central West and the | 
same ports, on the contrary and quite aside from transportation 
charges and available facilities, is influenced to a large extent by 
the amount of production and consumption within the limited 
domestic district served by each port. 

New York and Boston, for example, are rivals for the domestic 
eastbound trade in that both require large quantities of central 
western products for consumption in New York and Boston, re- 
spectively, or for redistribution to other domestic markets, some of 
which are supplied from either of these ports. The carriers, with 
the approval of the Interstate Commerce Commission, have fixed 
the domestic rates from the Central West to Boston at established 
differentials above the domestic rates to New York because the 
greater distance to Boston warrants somewhat higher rates and 
the rivalry between the two ports, as domestic markets and dis- 
tributing points for central western products, has not made it 
necessary to wholly equalize their eastbound rates. In the export 
trade, however, the rivalry of New York and Boston is not gov- 
erned by limited markets in and relatively near each port, but 
by a desire to handle a maximum share of the entire export trade 
of the Central West. In order to enable Boston to compete with 
New York in this export trade the railroads have equalized the 
eastbound rates to Boston and New York on export traffic. It 
was necessary to abandon the usual domestic eastbound differen- 
tials of Boston above New York in the export trade unless the 
ocean carriers serving Boston were willing to adjust their out- 
bound freights below those applicable at New York to such an 
extent as to place Boston on a competitive basis. It is clear that 
the reason why the rates to Boston on export traffic are lower 
than those on domestic traffic is not primarily to promote the ex- 
port trade of the Central West, but to equalize Boston with New 
York, so that both ports, and the inland carriers serving each, 
may share in the handling of this trade. 

The eastbound rates of New York and Boston are cited merely 
as examples of the varying influence exerted upon domestic and 
export or import rates by the greater rivalry obtaining between 
ports in the foreign as compared with the domestic trade. Both 
of these ports must compete against the other North Atlantic 
ports from Norfolk and Newport News to Montreal for the foreign 
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trade of the Central West. They must compete against the 
South Atlantic ports from Wilmington, N. C., to Jacksonville; 
against the Gulf ports from Key West to Galveston; and against 
the Pacific coast ports from San Diego to Prince Rupert. In so 
far as their rivalry is greater in the foreign than in the domestic 
trade, export and import railroad rates have been applied at 
many of these ports to bring about a degree of equalization quite 


PLATE 9.—Rates on Imported Nitrate of Soda to Interior Southern Points, 
from South Atlantic and Gulf Ports. In Dollars per Ton of 2000 Pounds. 
Former rates in parentheses; present rates without parentheses. 


unnecessary in the domestic trade flowing between the ports of 
the United States or Canada and the Central West. 

The rivalry between the South Atlantic and Gulf ports for the 
import and export trade of interior southern points is similarly re- 
sponsible for the great majority of the import and export rates 
applicable at these ports in the case of their southern traffic. Im- 
port and export rates are used to equalize the ports in whole or in 
part, so all may share in the foreign trade of the interior. [Plate 9.] 

(b) The competition of the inland carriers serving the ports is 
closely connected with the rivalry of the ports as such. The four 
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general groups of rival ports—North Atlantic, South Atlantic, 
Gulf, and Pacific—are for the most part served by different rail- 
roads or other inland carriers, all of which desire to share in the 
foreign trade of the interior. At many central western points this 
foreign trade flows through any one of a wide range of ports pro- 
vided the inland carriers serving the ports adjust their rates in 
such a way that the through charges between interior points in the 
United States and foreign destinations or sources of supply do not 
raise traffic barriers against particular ports. The lines serving 
the South Atlantic, Gulf and Pacific ports are quite willing to 
grant import and export rates to and from the Central West be- 
cause they wish to share in this foreign trade traffic with the North 
Atlantic ports. Port and route equalization is their dominant 
motive. They do not discriminate against domestic trade as such; 
they discriminate in favor of import and export freight at particu- 
lar ports so that all of it will not move via the inland carriers 
serving the North Atlantic seaboard. 

The railroads connecting the South Atlantic ports with the in- 
terior southern points are similarly for the most part different lines 
than those serving the Gulf ports. The prime motive behind most 
of their import and export rates is to attract to their particular lines 
such import and export traffic as may move through South At- 
lantic or Gulf ports, provided their rates are not too far apart. 
They have, consequently, equalized many of their rates on import 
and export commodities to a degree not necessary in order to 
share in the purely domestic traffic. 

Several of the eastern trunk lines serve more than one North 
Atlantic port, but most of them are rather definitely allied to 
particular ports. Port rivalry and the competition of the inland 
carriers serving the North Atlantic ports work hand in hand in the 
establishment of rate relationships which aim to enable each port 
and the inland carriers serving it to compete for the import and 
export freight traffic of the interior. [Plate 10.| New York, 
Philadelphia, Baltimore, Norfolk, and Newport News are so 
located with respect to the Central West and have a domestic 
rate structure so adjusted that they have in the past usually been 
able to compete with each other and with the ports located to the 
north and south without resorting to more than a limited number 
of import and export rates. . . . Export traffic shipped to Boston, 
however, moves on export rates because the domestic rates to 
Boston from the Central West are higher than those to New York, 
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and each of the ports farther north—Portland, Halifax, St. John, 
West St. John, Quebec, and Montreal—have been granted export 
and import rates that bear a fixed relationship to the prevailing 
rates applicable at New York, Philadelphia, or Baltimore. Should 
the existing differentials in favor of rival ports, particularly the 
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Puate 10.—Rates on First Class Import Traffic from Atlantic and Gulf 
Ports to Chicago and Cincinnati. In Dollars per 100 Pounds. Former rates 
in parentheses; present rates without parentheses. Rates from the Gulf 
ports under A are on traffic from Asia, Australia, New Zealand, Philippine 
Islands, Central and South America. Rates from the Gulf ports under B 
are on traffic from Africa and Europe. Rates in brackets from Portland, Me. 
are via the Grand Trunk. 


heavy differentials now granted to Gulf ports, greatly reduce the 
relative volume of export and import traffic usually handled at 
the North Atlantic ports, prompt action may be expected on the 
part of the latter and the lines serving them to narrow such dif- 
ferentials either by bringing about an increase in the export and 
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import rates applicable at rival ports or by granting more import 
and export rates to New York, Philadelphia, and Baltimore. 

(c) A third reason why different port relationships result, al- 
though the same principle of equalization governs both domestic ; 
and import or export traffic, is that ocean freight rates are always 
an important factor in the overseas trade. Port equalization in 
the foreign trade, as far as charges are concerned, is not attained 
unless the through freight charges between foreign ports and 
points in the interior of the United States are equalized at the 
various American ports. Complete port equalization depends not 
only on the inland freight rates to or from the rival ports of the 
United States and Canada, but also on the ocean freights to or 
from these ports, and to a less extent on cargo charges such as 
cartage, lighterage, and wharfage, in so far as they may not be 
included in inland or ocean freight rates, and on marine insurance 
charges payable by exporters and importers. Indeed, port equal- 
ization in the foreign trade is not always accomplished by equal- 
izing through-freight charges, for differences in ocean transporta- 
tion services may handicap one port in its competition with 
another. 

It is mainly because inland and ocean freight rates are for the 
most part made by different carriers that complete equalization of 
through-freight charges is not obtained. A few of the ocean 
steamship lines are operated by railroad companies, but the great 
majority of them are operated by separate steamship companies 
or steamship agents. Their rates fluctuate and they do not regu- 
larly meet the railroads in conference. Both the steamship lines 
and the railroads are interested in moving imports and exports 
through the particular ports served by them; both are concerned 
with the through charges between foreign ports and the interior 
American points and in the establishment of port relationships; 
but each is willing that the other should do whatever equalization 
is necessary. The result is that ocean rates at different ports are 
adjusted in a general way with reference to existing railroad rates 
and vice versa; a substantial degree of equalization is obtained, 
but it is by no means complete and is not always strictly main- 
tained. 

Theoretically ‘‘any difference which exists from the viewpoint of 
ocean mileage as a disability should be taken care of entirely as 
between the ocean lines,’’ but in practice the ocean lines may fail to 
take care of such disability in full, and the railroads serving partic- 
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ular ports may find it necessary to take this into consideration in 
fixing their import or export rates. When the Gulf import dif- 
ferentials on traffic originating in Europe, Africa, and Asia, for 
example, were established in 1907 the eastern railroads contended 
that equalization would be attained by placing Gulf ports on the 
Baltimore basis, the class rates from Baltimore being 8, 8, 3, 3, 3, 
and 3 cents per 100 pounds lower than those applicable from New 
York. The Gulf rail lines, however, contended for differentials 
of 17, 14, 12, 8, 7, and 6 cents below the Baltimore rates on classi- 
fied import traffic, largely because of higher inbound ocean rates 
at the Gulf ports; and the arbitrators selected to decide the issue 
decided upon class rate differentials of 18, 18, 12, 8, 6, and 6 cents 
below the New York rate basis. There is no evidence that in 
establishing these differentials, which governed the import rates 
applicable from Gulf ports to Chicago in case of traffic originating 
in Europe and Africa until they were disrupted by the general 
railroad rate advance effective August 26, 1920, the arbitrators of 
1907 were in any way moved by a desire to promote the import 
trade of the United States as such or to discriminate against 
domestic commerce. They were concerned entirely with establish- 
ing such a relationship between Gulf and North Atlantic ports as 
would enable the former to share in the existing import trade of 
the Central West. 

Various general methods or plans are applied in establishing 
import and export rates with a view to equalizing competitive 
ports. 

(1) The most general method applied by the United States Rail- 
road Administration when it authorized the reestablishment. of 
import and export rates was to apply the existing domestic rates 
to and from a so-called pivotal or key port, but to preserve the 
relationship existing between the various competitive ports on 
June 24, 1918, i. e., retain the relationship existing before the 
director general had ordered the cancellation of import and export 
rates. Wherever this plan was applied it follows that no import or 
export rates apply at the pivotal or key portin case of a given com- 
modity and that the domestic rates of this port are applied at the 
other ports as import or export rates, or are the basis for such rates 
at the other ports. Each of the ports, however, retains its own 
domestic rates, which are higher than the import rates except at 
the key port where the domestic and import or export rates are 
identical. The port having the lowest domestic rate is usually 
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selected as the key or pivotal port in the application of this general 
plan. When rates were established in accordance with this rule 
by the Railroad Administration for Federal lines they were also 
approved by the Interstate Commerce Commission for lines which - 
were not under Federal control. 

The application of this rule is most common in case of import or 
export rates applicable at ports all of which are within the same 
general traffic district. ‘The export rates on fertilizer material from 
the inland cities of Atlanta, Macon, and Birmingham to the Gulf 
ports, for example, are the domestic rates to Mobile, serving as the 
pivotal port. The import rate on asphalt from Gulf ports to in- 
terior points of the South are likewise, with certain exceptions, 
made by using the Mobile domestic rates as the basis. Imported 
pyrites move from the Gulf ports to southern points such as Chat- 
tanooga and Atlanta on import rates determined by applying the 
domestic rates from Mobile with June 24 relationships continued 
from other ports. The export rates on wheat and grain products 
and flour from central western points to the North Atlantic ports 
are based upon the domestic rates to Baltimore, at which port the 
export and domestic rates are identical.! 

Many additional examples of the quite general application of 
this method of establishing import and export rates will be cited 
in subsequent chapters in which existing rate adjustments are 
analyzed. The domestic rate at a key port is either applied as the 
import rate at a whole group of competitive ports or it is taken as 
the basis or starting point, and the import rates from other ports 
are established with reference to it by adding differentials. The 
fact that no import or export rate applies at the key port or that 
it is the same as the domestic rate is again indicative of the funda- 
mental desire to equalize the ports rather than to discriminate 
against domestic commerce. 

(2) A second method which has been adopted in establishing 
import and export rates for the purpose of equalizing ports is the 
application of fixed differentials to the rates applicable to import 
or export traffic at some selected key or pivotal port or the general 

1The export, import, and domestic railroad rates specifically referred to or 
charted in the commission’s report were checked during the year 1920. Some of 
these rates have probably been changed between this date and the date of the 
printing of the report, as it is known that many freight rates have been readjusted 
since the general rate advance of August 26, 1920, and a few additional import 
and export rates have probably been established since 1920. It is, however, 


not believed thati such readjustments in any way change the principles and con- 
clusions reached in the report. 
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adoption of the actual key port rate without adding or deducting 
a differential. This method differs from the first-mentioned plan 
in that the key or pivotal port is not necessarily the port having 
the lowest domestic rate, and also in that the key or pivotal port 
is not limited to domestic rates. 

The import rates from the Gulf to many central western points 
on traffic originating in Europe or Africa are, as was stated above, 
established at fixed differentials below the westbound rates from 
New York; and those on traffic originating in Asia, Australia, 
New Zealand, and the Philippine Islands, and on some traffic 
originating in Central and South America, were generally the 
same as the New York rates until this relationship was disturbed 
by the general rate advance of August 26, 1920. The long-es- 
tablished relationship between the Gulf and North Atlantic ports 
on traffic originating in countries other than Europe, Africa, Asia, 
Australia, New Zealand and the Philippines was to fix the import 
rates of the former with relation to the rates from Baltimore. It 
was but recently that some of the traffic originating in Central 
and South America was included in the Gulf import tariffs govern- 
ing traffic originating in Asia, Australia, New Zealand, and the 
Philippines. The export rates to the North Atlantic ports, in- 
cluding Boston and points north, also illustrates this method of 
equalizing ports. The export rates from Chicago to Boston are 
the same as the prevailing domestic or export rates to New York; 
so also were those via the Grand Trunk to Portland, Me., and 
those to Quebec, St. John, and West St. John until the recent 
disturbance of established rate structures. The export rate from 
Chicago to Montreal, with few exceptions, is based upon the 
domestic or export rates to Philadelphia, and export rates from 
Chicago to Halifax have generally been made by adding | cent per 
100 pounds to the New York domestic or export rates. At present 
only a few export rates apply at New York and Philadelphia, but 
more export rates have applied at these ports in the past, and their 
present export rate on grain, grain products, and flour indicate 
that the key ports governing the export rates effective at Boston, 
Portland and eastern Canadian ports are not limited to domestic 
rates. In some instances the export rates to New York or Philadel- 
phia are the basis, while in others their domestic rates govern. 

(3) Some of the import or export rates which are designed to 
equalize ports are rfot established in accordance with any definite 
plans such as those defined above, but are merely reduced suffi- 
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ciently to enable certain ports and inland carriers to compete 
more effectively with their rivals. The import and export com- 
modity rates applicable at the Pacific ports are not made by 
generally applying the domestic rates of some pivotal Pacific port; 
indeed such procedure would be ineffectual because the transcon- 
tinental domestic rates to and from the various Pacific ports differ 
but slightly, and the lowest domestic rate in case of any given 
commodity would, if applied to import or export traffic at all the 
Pacific ports, be of little assistance to these ports in their competi- 
tion with the ports of the Atlantic and Gulf seaboards. Nor are 
their import and export rates based upon the domestic or import 
and export rates applicable at any of the Atlantic and Gulf ports 
by the application of any definite system of differentials. The 
import and export rates between the Pacific ports and points in 
the Central West, East, and South are special rates applicable to 
selected lists of commodities originating in or destined to various 
foreign countries of the Pacific Ocean. They bear no specific 
relationship to the rates applicable at rival Atlantic and Gulf 
ports, yet the files of the Railroad Administration indicate that 
the dominant reason why they were reestablished after having 
been canceled in 1918 was to enable the Pacific ports and the 
transcontinental railroads serving them to more effectively com- 
pete against their eastern and southern rivals... . 

As the great majority of the import and export rates now in 
effect in the United States are designed to equalize ports or to 
establish workable port relationships, whatever problems are con- 
nected with them are greatly simplified. So long as it is deemed 
desirable that all ports and the inland routes serving them should 
be permitted to share in the import and export trade of interior 
points, it naturally becomes necessary to apply import and export 
freight rates at some of the ports. Few may be needed at the 
pivotal or key port in a given competitive district, but the revenue 
needs of the railroads serving the others do not permit them to 
handle their entire traffic, domestic as well as foreign, at the 
relatively low rates which competition with rival ports and inland 
routes imposes upon their import and export traffic. Even the 
pivotal ports may require export and import rates for purposes of 
port equalization should those to and from rival ports result in 
unreasonable handicaps which are not removed by adjusting all 
rates with reference to the domestic rates of the former. 

Import and export rates designed primarily to promote the 
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foreign trade of the United States by discrimination against domes- 
tic commerce are the exception rather than the general rule. The 
present situation is well summarized in the 1919 annual report of 
the Director General of Railroads as follows: “The restoration of 
more nearly normal commercial conditions, the larger number of 
American ships available for foreign trade, and the continued con- 
gestion at many ports soon demonstrated the necessity of equaliz- 
ing the rate bases to and from certain territories and ports so as to 
distribute the movement of the traffic for the advantage of all 
interests. Among the changes or revisions made are: The revision 
of both import and export rates via Pacific coast ports more 
nearly to equalize the shipping routes via the Atlantic and Gulf 
ports and the publication of revised export rates from points in 
central territory to the South Atlantic and Gulf ports better to 
distribute export traffic.”’ 

‘It is significant that the United States Government itself re- 
established import and export rates while the railroads were under 
Federal control and that its principal purpose was port equaliza- 
tion. 


CHAPTER X 


THE DISTANCE PRINCIPLE: A COMMODITY 
DISTANCE SCALE 


1. WESTERN CEMENT Rates: ORIGINAL OPINIon ! 


DANIELS, Commissioner: 

In 1880 the recorded production of cement in the United States 
was 42,000 barrels.’ In 1890 it was 335,000 barrels. During this 
time, and perhaps down to 1895, the bulk of the cement con- 
sumed in the United States was imported from foreign countries. 
In 1900 the domestic production rose to 8,482,020 barrels, or 200 
times the production in 1880. In more recent years the figures 
are as follows, expressed in barrels: 


TOOT — os cag ae ent 48,785,390 
1012 Sonora eee 82,438,096 
1919" °. 2.0 LER Se eee 92,097,131 
1914° 25.) Se Ree ee 88,230,170 
[O15 ss, hay. 20a eek eee eee 85,914,907 


The falling off of the production in recent years should not be 
overlooked. 

Prior to 1900 the production in the United States was practi- 
cally all east of the Indiana-Illinois state line. In 1890 a mill was 
built at Yankton, 8S. Dak., which was operated more or less con- 
tinuously for 18 or 20 years, but is not now in existence. Another 
portland cement mill was constructed during the nineties at 
White Cliffs, Ark., but it was not successful. The oldest mill 
west of the Mississippi which the record shows as now in operation 
is the mill at Iola, Kans., which was constructed in 1900. The 
first successful mill on the Mississippi River was the one at Pros- 
pect Hill, near St. Louis. This was constructed in 1902.2... . 


1 Western Cement Rates, 48 I. C. C. 201 (January 15, 1918). See Vanderblue 
and Burgess, pp. 139-156; and, for a typical distance scale of class rates, C. F. A. 
Class Scale Case, 45 I. C. C. 254.—Ed. 

* The dates of construction of certain of the cement mills and their location 
appear in the table on the following page. The table may suggest that at least one 
cause of the curtailment of the markets of certain producers is the construction of 
new mills nearer to those markets. 
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OBJECTIONS TO VARIOUS ADJUSTMENTS 


The controversy as to cement rates is primarily between pro- 
ducers rather than between producers and carriers. Many proj- 
ects of adjustment have been submitted, all of them, with the 
exception of the western adjustment proposed by the Burlington, 
being submitted by the cement companies themselves. There 
have been offered group adjustments, distance adjustments, and 
combinations of the two. The proposals of each producer have 
been objected to by its rival as being founded upon self-interest. 
The general attitude of the carriers is fundamentally that of pro- 
tecting existing revenues, and with this attitude most of the 
producers seem to be in harmony. It is insisted, however, that 
certain rate irregularities, such as those alleged to exist against 
the La Salle mills in southern Wisconsin and at Milwaukee, 
against the gas belt mills in western trunk line territory, and partic- 
ularly east of the Missouri River, and against the Michigan mills 
in Wisconsin and the northern peninsula of Michigan, should be 
removed. Of the group plans offered, we agree with their critics 
that they are too highly colored by self-interest for them to be 
accepted in their entirety. For instance, the following is proposed 
by the gas belt mills, the distances used being taken from their 
exhibits: at 


Footnote 2 continued from page 212. 


Location and date of construction of cement mills 


SOG Coverite: Ghicagzo, TU 3scis,40 sic % o> Universal Portland Cement Co. 
(Illinois Steel Co.) 

PSO Rens ceive. argues DNs cen cee ona Marquette Portland Cement Co. 

POOOS cele t ic''e South Chicago, Ill......... Universal Portland Cement Co. 
(Illinois Steel Co.) 

OOO cise Vola, Waniseesnrscte ee see Iola Portland Cement Co. 

PIOUE ee. oe Portland Colom. .assias ase Colorado Portland Cement Co. 

iN eee Hannibal, Mow oc.. ... 50s Atlas Portland Cement Co. 

1902 (before). Coldwater, Mich.......... Wolverine Portland Cement Co. 

TOO DB aeta Fo. avis Prospect Hill (St. Louis, 

IED OY gee Rea crete Ao « Union Sand & Material Co. 

USO ees Bee Bufineton, Ind. . .. <<<... Universal Portland Cement Co. 

GO Steere --cteiaes Oglesby: ell nest. Wa elserd bic oes Chicago Portland Cement Co. 

EDU eae ress ever Sugar Creek, Mo. (Kansas 

ityae LOU eena te tecsiacste: «os Union Sand & Material Co. 

VOOS.. 5 Fis.'sf2 50 Chanute, Kans i... 2.0.1... Ash Grove Lime & Portland Cement 
Co. 

MOOS ee. cteree PN OIC At RM a aveueria caval. c.es Oklahoma Portland Cement Co 

PIO Ts teraeceze Mason City, Iowa......... Northwestern States Portland Ce- 
ment Co. 

OA OK atarcss 3 Des Moines, Iowa.......-.- Hawkeye Portland Cement Co. 

OM Tere stcts 6 6 Mason City, Iowa........- Lehigh Portland Cement Co. 


TOW IGS areas Oe Steelton (Duluth, Minn.)... Universal Portland Cement Co. 
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: Proposed 
Miles wate 
Tola:group t0/Kansas) Citys . tic). sasuke en eines 134 5 
Mason) City: to Sti Pals cj.ce cia. s sists whe nsudeonses steusuieieneieys 144 6.5 
Des Moines to Omaha............ oe Seles eeirehete ee 145 ia 
Buffington to Milwaukee..............0ceeeceeerees 1165 7 


Contrasting the conditions surrounding traffic from south- 
eastern Kansas with those prevailing within the other districts 
included in the above comparison, we must conclude that there is 
no basis afforded by the gas belt group and zone plan for an equi- 
table adjustment of rates. . 


THE PRINCIPLE OF A DISTANCE SCALE 


The two factors in the construction of a distance scale are the 
terminal charge and the road-haul charge. A witness for the 
Nebraska commission testified as to terminal costs, estimating 
the expense of originating a carload shipment at a switching ser- 
vice station and terminating it at a nonswitching service station 
to be 1.0059 cents per 100 pounds, but this figure does not include 
all of the operating expenses and neither interest nor taxes, and 
the witness could not estimate what amount should be allowed for 
these omissions. The terminal charge at best is speculative, and 
no method has yet been found of exactly computing it. To deter- 
mine the rate for a given distance, there is added to the assumed 
terminal charge a certain amount to represent the road haul. 
Upon the rate of increase in the road-haul charge for successive 
distances depends the level of the rates. If it be maintained that 
the policy of carriers should be to afford the widest possible lati- 
tude to competition, which is consistent with any return short of 
actual loss, the proponents of a distance scale will favor a low rate 
of increase for unit progressions, and this will result in relatively 
low rates for long distances. Thus, a distance scale directly 
reflects the purpose of its maker. No one contends that a carrier 
should be compelled to haul a commodity for less than cost, but an 
acceptable demonstration of what is the actual cost to a carrier of 
transporting a given commodity has yet to be determined, and 
the cost will vary upon different lines. Therefore, as a general 
rule, the reasonableness of rates is still determined according to 
the usual well-known methods, important among which are rate 


1 Distance calculated via route rate applies. 
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comparisons, distance, and considerations of traffic density and 
population. 

The Kansas gas belt mills frankly admit that they desire a set 
of rates which will enable them to place their cement in far distant 
markets, and their [proposed] distance scale reflects this purpose. 
It lowers many existing rates to important markets and while it is 
claimed that the readjustment of traffic would result in no decrease 
in the carriers’ revenues this claim is vigorously disputed. . 

Those who propose a system of rates, the avowed purpose ‘of 
which is to promote long-distance competition, confuse an eco- 
nomic problem with a transportation problem. Primarily it is not 
our concern to equalize market competition. A shipper who comes 
to us with a proposition of this character urging that the difference 
in freight rate against him is what keeps him out of an important 
market near which a competitor is situated implies to a greater or 
less extent that the difference in freight rates represents the amount 
of his handicap. But freight is only one of the factors in a ship- 
per’s selling price. Among the cost factors figured by a shipper in 
laying down his product at a certain destination, fundamental 
and most important are his costs of production, including his 
costs of raw material and labor, and all of the elements which 
combined make up the cost of the finished product at his plant. 
These are secrets, perhaps the most closely guarded in the ship- 
per’s business. We can not overlook the fact that though a cement 
mill is located at a distance from important markets the location 
has presumably been selected advisedly and that due considera- 
tion has been given to the question whether its remoteness from 
these markets is balanced by compensating economies not avail- 
able nearer the destinations. The enormous movement over the 
Burlington from Hannibal to St. Paul, in spite of the rate handi- 
cap of 4 cents over Mason City; the very heavy tonnage from 
Hannibal to Chicago, with the Buffington and La Salle rate handi- 
caps to overcome; to say nothing of the large movement from La 
Salle to St. Paul, where a similar handicap of 4 cents over Mason 
City must be overcome, demonstrates the fallacy of laying too 
much stress upon the factor of freight rate alone in the problem 
of marketing cement. We must not be understood, however, as 
opposed to any plan which will result in the making of reasonable 
rates for long distances. What we do consider as unwarranted is 
the formulation of a scale for the express purpose of affording long- 
distance competition at rates which are unreasonably low. . . . 
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The normal tendency of cement traffic is toward a compara- 
tively short haul. Witness an exhibit of the Burlington showing 
the preponderance of traffic upon hauls of 175 miles and under; 
the showing of the Lehigh Portland Cement Company that out 
of a total of 3,700,000 barrels shipped in 1915 from Mason City, 
only 276,000 went to the Dakotas, Nebraska, Kansas, and Mis- 
souri combined, practically 3,000,000, about equally divided, 
going to destinations in Iowa and Minnesota, of which latter 
525,000 were delivered to the twin cities; the further showing of 
the Lehigh Company that they would not regard it as good busi- 
ness policy to exploit the Nebraska market to any extent, although 
it elsewhere appears in the record that to many Nebraska destina- 
tions, on the Burlington at least, the haul is shorter from Mason 
City than from the gas belt. To this may be added the testimony 
of the witness from a Michigan mill who explains that his mill 
would not attempt to ship into the Chicago market because, to 
use his own words, “our policy of sale would take into considera- 
tion the fact that if we should ship our product 230 miles into 
Chicago when there was a large producer adjacent to Chicago, the 
only effect of that would be to force that much cement out of the 
Chicago district into other districts, possibly ours, which would be 
a detriment both to our plant and the plants operating around 
Chicago, and the only ones to reap the benefit would be the rail- 
roads.” 

The scale which we shall adopt will be applied via the short-line 
workable route. Objections based upon the use of the shortest 
possible route as the proper basis for calculating distance will, 
therefore, disappear. The difference between the short-line work- 
able and the actual route averages 7.3 per cent according to the 
exhibits of 16 carriers on September, 1915, traffic. . . . 


BASIS OF FINAL ADJUSTMENT 


We are convinced upon the record that a strict distance adjust- 
ment is too rigid for universal application within this territory, 
and there seems to be a quite general concurrence in this view. . . 

The two interests between which is the greatest conflict are the 
Kansas gas belt group of mills and the Universal Portland Cement 
Company. Each of these interests submitted group plans, and 
the key points selected by them were many of them common to 
each plan. We shall take all of the principal key points in each of 
their plans and add thereto Madison and Wausau, Wis., and 
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Escanaba, Mich., and determine the reasonable maximum rates 
to these various key points from the principal points of production 
in western trunk line territory. . . . It developed at the oral argu- 
ment upon the report herein as originally proposed that an inter- 
mediate application of the key point rates as maxima would often 
cause substantial reductions from the scale rates and make it 
impossible for the carriers to obtain such a rate for a haul inter- 
mediate to a key point via an indirect route as it would be entitled 
to from the application of the scales herein found reasonable. In 
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PLATE 11.—Cement Scales Prescribed in Western Cement Rates. 


order to make adequate provision for these situations permission 
will be granted to depart from the long-and-short-haul rule of the 
fourth section at points intermediate to key points, provided that 
the scale rates herein prescribed are not exceeded at such inter- 
mediate points, and that such rates are not in excess of the lowest 
combination. . . . The territory to which each scale is applicable 
is shown upon . . . [Plate 11]. 

The rates from the Kansas gas belt to points east of the Mis- 
souri River within scale II territory shall be upon the level of 
scale II. While the record shows that the density of traffic in 
southeastern Kansas is fairly comparable with the density of 
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traffic between the rivers, it is not for this reason primarily that we 
consider that scale II rates should be applicable upon cement 
traffic from those mills to those destinations. It will be recalled 
that the most important movement of cement from the Kansas - 
gas belt mills is to Kansas City. The average of the short-line 
distances to Kansas City from those mills is 134 miles. The rate 
allowed under scale II for 134 miles is 7.7 cents. . . . 

The single-line movement from Newaygo to Milwaukee is 
northerly to Ludington, thence to destination via the Pere Mar- 
quette car ferry. Such a route is altogether in scale II territory. 
The contention is made that a route 20 miles shorter exists involv- 
ing a southerly movement from Newaygo via the Pere Marquette 
to Grand Haven, Mich., thence via the Grand Trunk car ferry to 
Milwaukee. Via this route only 40 miles out of a total of 145 miles 
is stated to be in scale II territory. Newaygo being local to the 
Pere Marquette, the latter route would compel that carrier to 
short haul itself. The short workable route must be considered in 
this instance the single-line route. Having determined the basis 
for rates from Newaygo and Alpena to other Wisconsin points, we 
find that the reasonable basis to Milwaukee from the same pro- 
ducing points is the scale II basis. . . . 

Following is a table of rates to the principal key points from 
producing mills in western trunk line territory which we find to 
be reasonable maximum rates to be observed for the future. 

While all factors have been taken into account in the determina- 
tion of these rates, we have considered distance of primary im- 
portance, but due consideration has been given to density of traffic 
and other factors. . . . 


RATE ADJUSTMENT WEST OF SCALE II OF TERRITORY 


The evidence shows that it is impossible to find one scale or 
level of rates that will apply to all of the territory involved in this 
proceeding west and northwest of the Missouri River. ... We 
accept the suggestion of the Burlington witness that the territory 
west of the Missouri River should have two scales. However, after 
a study of the average earnings and selected rates given in exhibits 
of record, and giving due weight to the factors of traffic density 
and population in that portion of the territory nearer to the Mis- 
souri River, we believe that a scale which is lower than the Burling- 
ton 140 per cent scale should be used. In lieu of this last-mentioned 
scale there should be substituted scale III... . 
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KEY POINT RATES 
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1 Rates to different points within the Chicago switching district vary according 


to different deliveries. 


2 This would be 107 miles, . . . 


ton to the Lake Shore passenger station in Chicago is added. 


if the short-line distance of 22 miles from Buffing- 
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KEY POINT RATES—Continued 
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1 The rates herein stated between Iowa points can rarely, if ever, have inter- 
state application. The rates are, however, suggested as reasonable rates for the 


movements involved, and nondiscriminatory as compared with the interstate rates 
herein found reasonable. 
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Scale IV territory shall include that portion of Colorado 
lying east of a line drawn north and south through Trinidad, 
Canon City, Cripple Creek, and Denver; thence north to the 
Colorado-Wyoming state line; and also the balance of Kansas, 
Nebraska, and South Dakota lying west of the western boundary 
of scale III territory. Scale IV is the same as the Burlington 160 
per cent scale, with certain modifications for distances less than 
80 miles. . . 

The four scales which we find reasonable herein . . . are as 
follows: [table on page 222]... . 

The scales found reasonable herein are graphically represented 
we = LP inte, 1 1. 

No distinction in rate is made for hauls over more than one line. 
Such does not seem to have been the practice of carriers in this 
territory with reference to cement. 

Where a producing point is located upon the boundary line 
between territories, the proper scale or scales to apply depends 
upon the direction of the movement. In such cases the producing 
point shall be considered to be in that territory within which the 
point of destination is located, except that, if the point of destina- 
tion is not in either of the territories whose common boundary 
passes through the producing point, then the producing point 
shall be considered to be within the territory which is bounded by 
such common boundary line lying nearest to the point of destina- 
tion; and except further, that from Hannibal and St. Louis to 
scale II destinations in Minnesota, Iowa, and Wisconsin where 
there is an intermediate movement through Illinois, the rate shall 
be the average of scales] and II. A similar rule mutatis mutandis 
will be applied to destinations located upon boundary lines. For 
the purposes of this report Hannibal and St. Louis are upon the 
boundary between scale territories I and II, Sugar Creek and 
Bonner Springs upon the boundary between scale territories II 
and III, and Steelton upon the boundary of scale territory II. 
Sugar Creek and Bonner Springs should take the same basis of 
rates for line hauls in all directions. 

We are further of the opinion and find that a uniform minimum 
weight of 50,000 pounds is reasonable throughout the territory 
within the scope of this investigation, and that if a lower minimum 
weight of 38,000 pounds is published the rates given herein should 
be increased by 13 per cent. Where the reasonable rate is not 
made with reference to the key point rates, as for instance to points 
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Muss | Scale | Scale | Scale | Scale MILES Scale | Scale | Scale | Scale 
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46-50.. 4.5 | 5.3 6.2 7.3)| 471-480....] 11.2 | 138.5 | 18.5 | 23.2 
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131-140 GD. ard, 9.3 | 11.8]} 721-740....| 14.6 | 17.4 | 25.2 | 31.2 
141-150 6.6] 8 9.7 | 12.1)| 741-760....) 14.9 | 17.7 | 25.8 | 31.8 
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221-230 8 9.5 11.9 | 15.38)} 901-920....| 17 20.2 | 29.9 | 36.6 
231-240 2 sp la | phe 12.2 | 15.8)| 921-940....] 17.2 | 20.5 | 30.4 | 37.2 
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261-270 8.5 |10.2 13 16.8]| 981-1,000..| 18 21.4 | 32 39 
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291-300 3.9) 110.7 13.8 | 17.7} 1,041-1,060.) 18.8 | 22.3 | 33.6 | 40.9 
301-310 9 10.9 14.1 | 18 1,061—1,080.| 19 22.6 | 34.1 | 41.4 
311-320 9.2 |11. 14.3 | 18.4)| 1,081-1,100.} 19.3 | 22.9 | 34.6 | 42 
321-330 9.3 {11.2 14.6 | 18.7}| 1,101-1,120.) 19.6 | 23.2 | 35.1 | 42.7 
331-340 9.4 j11.4 14.8 | 19 1,121-1,140.) 19.8 | 23.5 | 35.6 | 43.3 
341-350 9.6 /11.5 15.1 | 19.8}]| 1,141-1,160.) 20.1 | 23.8 | 36.2 | 44 
351-360..| 9.7 |11.7 15.4 | 19.6]| 1,161—-1,180.] 20.3 | 24.1 | 36.7 | 44.4 
361-370..] 9.8 |11.8 15.6 | 20 1,181-1,200.| 20.6 | 24.4 | 37.2 | 45.1 


eee" 


1 Twenty-five miles and under. 
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in scale III and scale IV territories from points of origin, the rate 
shall be calculated on the basis of an average of the rates for the 
entire distance measured by the short-line workable route ‘under 
the scales in effect in the different territories traversed by such 
route. 

Carriers should establish through routes and joint rates via all 
reasonably available direct lines. If, in any case, they fail to 
establish such route and rate, any complaining party may call 
our attention to that particular instance by petition filed in ap- 
propriate proceedings. . . . 


2. SUPPLEMENTAL REPORT OF THE CoMMISSION 1 


DantEts, Chairman: 

In our previous report, 48 I. C. C., 201, we prescribed maximum 
rates for the interstate transportation of cement within western 
trunk line territory and between points in western trunk line 
territory and certain territories adjacent thereto. The general 
territory involved was divided into zones or scale territories 
numbered, respectively, I, II, III, and IV, the limits of which are 
defined in our report. For scale territory I, which embraces 
substantially all of the state of Illinois and a narrow strip of 
southern Wisconsin, we prescribed a basic scale of distance rates. 
For scale territory II, which, roughly defined, is that territory 
lying north and west of scale territory I and east of the Missouri 
River, we prescribed a scale of maximum distance rates 120 per 
cent of the basic scale. The rates in scale territories III and IV 
are respectively on higher bases than rates in scale territories I 
and II, but do not constitute fixed percentages of the basic scale. 
In addition to prescribing these scales of distance rates, 11 points 
of destination were selected and denominated key points. These 
key points include the most important markets and a few others. 
To these key points specific or so-called key-point rates were pre- 
scribed as maxima for interstate application from all the principal 
points of production. Some of these key-point rates were based 
exactly on the scales; others were slightly under or over the scale 
rates. 

Following the publication of the tariffs containing the rates 
which the carriers had constructed in accordance with their in- 
terpretation of our order, numerous complaints were received 
from shippers. These complaints were based chiefly upon alleged 

1 52 I. C. C. 225 (February 17, 1919). 
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failures of the carriers to observe our order. Some complaints 
were also received with regard to the effect of our order. Probably 
the most prolific cause of complaint was the manner in which the 
carriers had ascertained distance for the fixation of the scale rates - 
between specific points. By our order we had required the carriers 
to use as a measure of the scale rates the distance via short-line 
workable routes. The use in our order of the term “short-line 
workable route” was not novel to the case, and it was not an- 
ticipated that any great amount of difficulty would be experienced 
in checking in rates in accordance with this method of measuring 
distances. The carriers seem to have construed short-line work- 
able distance to mean distance via existing routes ordinarily and 
customarily used for the movement of shipments. Certain of the 
shippers, on the other hand, contend that the term means distance 
via the shortest possible routes. That the construction placed on 
our order by the shippers is not justified is evidenced by the 
illustration of a short-line workable route given on page 240 of 
our original report where, in fixing the short-line workable route 
from Newaygo, Mich., to Milwaukee, we used the single line, 
although a route shorter by 20 miles could have been constructed 
by including two lines. 

What the Commission had in mind was the shortest distance via 
reasonable and practicable routes. Such routes might or might 
not be the routes via which the carriers ordinarily move the traffic. 
They might or might not be the shortest possible routes. It was 
expected that fair judgment would be exercised in ascertaining 
each short-line workable route, and that when such route had been 
ascertained the distance via that route would be made the measure 
of the rate. That the carriers have not complied with our order 
as to some rates seems certain. For instance, from the Kansas 
gas belt to stations north of Superior, Nebr., the carriers have 
apparently considered the route via Kansas City as the short 
workable route and have checked in the rates accordingly, whereas 
there is a much shorter route available through Superior. The 
possible latitude of interpretation inherent in the term “short-line 
workable route” and the divergence of opinion between shippers 
and carriers as to its meaning and application, have led us to the 
conviction that a more definite rule of measuring distance for the 
fixation of the rates is desirable. 

The rates prescribed for scale territory I were, at the time of 
construction, on a substantial level with cement rates in central 


THE DISTANCE PRINCIPLE 225 


freight association territory. Subsequently the cement rates in 
central freight association territory were increased 1 cent per 100 
pounds in accordance with our decision in The Fifteen Per Cent 
Case, 45 I. C. C., 303. A similar increase was not made in the scale 
I rates prescribed in our previous report herein. Both the central 
freight association territory rates and the rates prescribed in our 
order herein have been increased 2 cents per 100 pounds in com- 
pliance with General Order No. 28 of the Director General of 
Railroads. This order will be hereinafter referred to as Order 28. 
Rates in central freight association territory are now substantially 
on the same level with the rates we prescribed for scale territory II 
particularly for the shorter distances. It follows that the rates in 
scale territory I are on a disproportionately lower level than the 
rates in the territories lying on the east and on the west. 

The conditions above described led us, on October 7, 1918, to 
issue an order citing the parties to show cause, on November 9, 
(1) why scale territories I and II should not be consolidated upon 
the basis of scale II, (2) why in the application of the scales the 
shortest possible route between points of origin and points of des- 
tination should not measure the distance which shall determine 
the rate, such route to be (a) the shortest possible route via switch 
connections now existing, or (b) the shortest possible route via 
switch connections which may now or hereafter exist, and (3) 
why an arbitrary should not be added for a joint line haul, subject 
to the shippers’ right to the lowest rate within the territory traver- 
sed by the shortest possible route. 

At the argument upon the rule to show cause the parties were 
given an opportunity to discuss not only the propositions set forth 
in the rule but also several other collateral matters, which will be 
hereinafter commented upon. 

Little objection developed on argument to the suggested con- 
solidation of scale territories I and II. In fact there was general 
agreement that this consolidation should be made. We are of 
opinion that these territories should be consolidated and that the 
scale rates effective in scale territory II should be applied . . . in 
the consolidated territory, and we so find. 

There was also quite general agreement among the cement 
interests that the shortest possible routes via existing or future 
switch connections should measure distance for the fixation of the 
scale rates. The carriers opposed this plan chiefly on the ground 
of the labor that would be entailed in ascertaining the shortest 
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possible routes. An instance was cited where, in attempting to 
ascertain the shortest possible route between two points, 19 pos- 
sible routes were found. It was also stated that in ascertaining 
the shortest possible route from Hannibal, Mo., to five points of - 
consumption in Iowa, Wisconsin, and Illinois, the services of an 
employee skilled in such work were utilized for more than 10 
hours. Counsel for the carriers contended that to require the 
carriers to work out the short routes to all points within this vast 
territory, from the numerous points of production, would place 
upon the carriers an unwarranted burden, especially at this time 
of diminished clerical forces. That the task of ascertaining the 
short route distance is one of magnitude must be conceded, but 
we are not impressed with its impracticability provided a reason- 
able limit is set upon the number of lines to be embraced in such 
short routes. Neither do we believe that the task will be found as 
burdensome as anticipated by the carriers. Work of this char- 
acter can be done in cumulative fashion, determining concurrently 
the short-route distances to a number of points. We are of opinion 
that distance via the shortest possible routes embracing as a max- 
imum the lines or parts of lines of no more than three carriers via 
existing connections for interchange of carload traffic should be 
used as the measure of the scale rates in lieu of the short-line work- 
able route distance prescribed by our previous report and order, 
and that it will not be necessary to revise the rates every time a 
new connection is installed. The use of the short-route distance 
is merely for the purpose of fixing a measure of the rates and does 
not necessarily govern the routes traversed as an operating matter. 
If in checking in the shortest route the lines of the same carrier are 
used twice in constituting different sections of the route, the two 
sections of the same carrier’s line shall count as two of the three 
factors contemplated by the rule. . . 

The western boundary of scale territory II was placed at the 
Missouri River. The Kansas gas belt was, however, given scale 
II rates into scale territory II. At the argument a representative 
of the Kansas gas-belt mills contended that the location of the 
boundary of scale territory II at the Missouri River and the plac- 
ing of the gas-belt mills in scale territory III, subjected those mills 
to the payment of prejudicial rates to points in scale territory III. 
It was contended that traffic conditions in eastern Nebraska and 
eastern Kansas are such as to justify in this territory as favorable 
rates as fixed for the territory between the rivers. In our original 
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report we found that the density of traffic in southeastern Kansas 
was fairly comparable with the density of traffic between the 
rivers. The density of population in the eastern portions of Kansas 
and Nebraska seems also to compare favorably with the density of 
population in Iowa. A representative of the Lincoln, Nebr., Com- 
mercial Club appeared at the argument and asked to be heard on 
the matter of rates to Lincoln from the gas belt. He contended 
that the present rates placed Lincoln at an undue disadvantage 
in marketing cement in eastern Nebraska in competition with 
Omaha. The present rate from the gas-belt mills to Lincoln is 
15.5 cents. To Omaha, which is one of the key points, we fixed 
a rate of 11 cents, or slightly under scale II. This rate has been 
increased to 13 cents, so that there is a differential of 2.5 cents 
between the rates to Lincoln and Omaha. While we are not to be 
understood as committing ourselves in any way as to whether 
eastern Nebraska and Kansas should be included in scale territory 
II, we are willing to consider an appropriate petition to reopen 
the case on this question... . 


1In a Second Supplemental Report, the Commission (69 I. C. C. 644) revised 
the findings of the original report, so as to require the application of an average 
of Scale II and Scale III rates between points in Nebraska, Kansas, and Missouri 
in Scale III territory; and to require rates in Scale IV territory not in excess of 
120 per cent of the rates prescribed in the Second Supplemental Report for Scale 
III térritory. This decision was the result of the invitation implied in the last para- 
graph quoted above. The gas belt mills and the Chamber of Commerce of Lincoln, 
Nebraska, filed a joint petition which the Commission considered in its opinion, 
The distance tables after giving effect to both supplemental opinions and Reduced 
Rates, 1922, 68 I. C. C. 676, are given at p. 658 of the Second Supplemental Report, 
69 I. C. C. 644.—Ed. 


CHAPTER XI 
GROUP RATE SYSTEMS! 


1. Tue Texas Common Pornt ApJUSTMENT ? 


HARLAN, Commissioner: 

In view of the vigorous protests made by commercial organiza- 
tions representing the towns affected, the Commission by its order 
of June 1, 1912, suspended certain commodity tariffs filed by the 
southwestern lines, the respondents herein, for the avowed pur- 
pose of restricting the area of what is known as the common point 
territory of Texas. The necessary consequence of the tariffs, if 
allowed to become effective, will be to put outside that territory 
and into the so-called differential territory a number of towns that 
for years have enjoyed common point rates. 

The rate adjustment to Texas points has often been referred 
to as unusual and peculiar; as a matter of fact, it is unusual 
only in the extraordinary extent of the territory affected by 
the adjustment. It is really nothing more or less than a very 
broad rate group, not duplicated elsewhere in the country ex- 
cept by the even larger rate group established under the tariffs 
of the transcontinental lines. .. . The common point terri- 
tory, as now constituted under the tariffs of interstate carriers, 
comprises all that part of Texas lying east of a line com- 
mencing at Quanah on the north and running thence in a 
southerly direction through Big Springs and San Angelo to 
Corpus Christi on the Gulf of Mexico. This western boundary 
is indicated on the accompanying map by the dotted line. In 
general, all points in this very large territory, 500 miles in ex- 
tent from north to south and 450 miles from east to west, take 


1See Vanderblue and Burgess, pp. 177-203. 

* Texas Common Point Case, 26 I. C. C. 528 (March 11, 1913). The rates from 
a very large section of the United States are made with relation to the rates from 
St Louis. The different territories of origin are grouped, and rates from these 
groups are made by adding or subtracting fixed differentials to or from the St. Louis 
rates. This rate structure is discussed in detail in Dallas Chamber of Commerce 
v. Atchison, Topeka and Santa Fé Railway Company, 40 I. C. C. 619, from which 
the map of origin groups is taken. The competitive conditions out of which the 
common point rates grew are explained in Dallas Freight Bureau v. Missouri, 
Kansas and Texas Railway Company, 12 I. C. C. 427.—Ed. 
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the same commodity rates from any point in the United States 
on or east of the Missouri and Mississippi rivers. In the northern 
part of the territory is an area commonly known as the burnt 
district, to which lower rates are in effect from Kansas City and 
intervening territory. The territory lying west and south of the 
common point territory is known as differential territory, and to 
all points within it rates are made by adding differentials to the 
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common point rates. There is also a territory in the vicinity of 
Galveston and Houston to which rates lower than the common 
point rates are applied; but with these rates we are not concerned 
here. The average distance from St. Louis to Texas common 
points is 800 miles... . 

The common point rate adjustment in Texas has been a matter 
of comparatively slow development. It originated out of the fact 
that interior Texas is accessible through so many gateways; traffic 
flows into all parts of the state not only by way of the ocean and 
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gulf and on the Red River, but over the rail lines entering the state 
through its eastern and northern boundaries. The competition of 
the carriers reaching the state from these different directions 
resulted in putting a large part of the state on the same rate level, - 
and was largely, if not altogether, responsible for the successive 
extensions of the common point territory toward the west. Pos- 
sibly the orders of the state commission respecting state traffic 
may have contributed to the extension of the common point terri- 
tory for interstate traffic; but an experienced railroad witness said 
on the hearing that this was not the case. It is altogether clear, 
however, that this is an accurate view of the situation. Never- 
theless, it is true that the successive extensions of the territory, so 
far as interstate traffic is concerned, have voluntarily been made 
by the carriers in the sense that they have not been required 
under any order of this Commission. In a number of cases before 
us communities in differential territory have demanded that they 
be included in common point territory, but in none of them did we 
find the record sufficient to justify such an order. So far as inter- 
state traffic is concerned it appears, therefore, that the carriers 
have been forced by competition among themselves and by other 
conditions to enlarge the common point territory. The last ex- 
tension was made on September 19, 1904, at which time the 
present western boundary line was established. 

That extension took out of differential territory and put into 
common point territory certain towns, among which the most 
important were Sweetwater, Big Springs, San Angelo, Brady, and 
Ballinger. These communities have therefore enjoyed the com- 
mon point rates for more than eight years. By the tariffs under 
suspension it is proposed now to raise their rates by restoring 
them to differential territory. As heretofore stated the present 
common point territory has been a matter of slow development. 
But the changes that have taken place in it have been in the 
direction of enlargement; there has been no restriction or drawing 
in of its boundaries. There is of record some vague impression 
that a restriction was attempted in 1906; but if it was made effect- 
ive at all it was for a period of less than 40 days. The tariffs under 
suspension here are the first definite undertaking on the part of 
the carriers to narrow the area; it is proposed to do this by estab- 
lishing the western boundary line farther toward the east, thus 
taking certain towns out of,common point territory and to that 
extent broadening the so-called differential territory. 
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It is substantially admitted of record that the proposed increase 
in the rates of these towns, by taking them out of common point 
territory and putting them into differential territory, was not 
based on any real consideration of the merits of the new rates or 
upon any substantial consideration of the rate relation of those 
communities to other communities in common point territory. 
The fact is that recent railroad construction has left the respond- 
ents on the horns of a dilemma; they must either raise the rates 
of the towns in question by putting them out of common point 
territory and into differential territory, or they must lower the 
rates of Amarillo by taking it out of differential territory and 
putting it in common point territory. Being compelled by new 
conditions to accept one of these alternatives, the respondents 
frankly state of record that they took the course that would have 
the least effect upon their revenues. In other words, Amarillo has 
grown to such importance and has so large a, traffic that the loss of 
revenues attending the lowering of its rates by putting it in com- 
mon point territory would be substantially greater than the gain 
resulting from raising the rates of the points in question by putting 
them back into differential territory. The latter course was 
therefore adopted and is the purpose underlying the tariffs under 
suspension. 

Should Amarillo be brought into common point territory the 
direct effect on its revenues, as estimated by the Santa Fe, will 
not exceed $25,000 a year. But the indirect effect, it is thought, 
will be of greater consequence for the reason that the Amarillo 
rates will have to be graded back into Oklahoma and Kansas. 
The Roswell rates, and rates into Roswell territory, will also be 
affected to some extent, a relation of rates between Roswell and 
Amarillo having been established in Roswell Commercial Club v. 
A., T. &S. F. Ry. Co., 12 1. C. C., 339. It is clear that the effect 
on the revenues of the other southwestern lines will not be so 
great as upon the revenues of the Santa Fe. The estimates offered 
by the Santa Fe of the effect on its revenues from the inclusion of 
Amarillo in common point territory include both class and com- 
modity traffic. It may be well to add that the class rates to com- 
mon point territory are still under the control of our orders in the 
R. R. Commission of Texas v. A., T. & S. F. Ry. Co., 20 1. C. C., 
463; it is understood, however, that upon the expiration of the order 
in May next the respondent lines propose to take similar steps to 
narrow the common point area with respect to class traffic also. 
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Practically the only effort made by the respondent carriers to 
meet the burden cast upon them by the statute, of justifying this 
proposed increase in the rates of a number of more or less sub- 
stantial communities, was by showing that unless the rates are 
increased another and a competing community will be entitled 
to lower rates than it now enjoys. It was suggested that the 
logical western boundary of the common point area would be the 
line established by the carriers in 1887, just west of Fort Worth; 
that, however, is not the line proposed by the tariffs under sus- 
pension. It was also said that the country surrounding the towns 
in question had been so affected by droughts during the past four 
or five years as to modify its outlook as an agricultural country 
and cause the farmers to some extent to revert to cattle grazing. 
But an earnest protest was made at the hearing against this view, 
and certainly the enthusiastic descriptions of the country by some 
of the witnesses gave no indication of any lack of hope in its steady 
and sound development. It was also asserted that new settlers 
are no longer coming into the country and that there has been an 
actual decline in the population of some of these towns. It must 
be remembered however, that the towns in question have long 
been in common point territory; that they were put there volun- 
tarily by the carriers, and because, in the judgment of the carriers, 
their relation to competing points in the territory not only justified 
but required them to be put on the same rate basis. It is true that 
the absence of rain for some years has slowed up their growth, 
which prior to that time had been rapid and continuous. This 
burden these communities have been compelled to bear, and must 
continue to bear should it develop that there has been a permanent 
change in climatic conditions. The effect of the drought is also 
shown in the revenues of the carriers; but, apparently on the as- 
sumption that the droughts will continue for the indefinite future, 
the carriers, instead of sharing the consequences with the shippers, 
now seek to relieve themselves of the burden by increasing their 
rates. These climatic conditions have been emphazised by the 
respondent lines, but they have not undertaken to show any other 
change in the relations between the towns in question and other 
communities that are to remain in common point territory. All 
these trading centers are still in competition with one another, and 
the conditions which caused the carriers to put them on the same 
rate basis with one another still exist. 

An attentive examination of the record has led us to the con- 
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clusion that the carriers have not justified the proposed increased 
rates for these towns, and have therefore failed to meet the burden 
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of proof imposed upon them by the statute. When first put into 
common point territory the traffic of these communities was 
substantially less in volume than at this time. They contend, 
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therefore, that if they were then entitled to common point rates 
they are much more entitled to them now. They also call atten- 
tion to the fact that they were voluntarily put in common point 
territory by the carriers, and that their business had, been adjusted 
to that rate basis. They regard it as an especial hardship now to 
have higher rates added to the burdens that the successive droughts 
have put upon them. Moreover, it appears that in some cases the 
short-line mileage is less now than when they were first put into 
common point territory. The short-line distance from Kansas 
City to San Angelo, for example, was then 857 miles. It is now 
732 miles. From St. Louis the short-line distance was 1,059 miles. 
It is now only 940 miles. There is another fact upon which some 
stress is laid: Most of these towns have contributed to the new 
construction of the carriers, and in addition have subscribed for 
substantial amounts of bonds. Ballinger paid $80,000 to the 
Abilene & Southern; Brady gave $45,000 in cash to the Santa Fe, 
and in addition donated to it its entire right of way through the 
county and town and also its station grounds, at an additional 
expense of $45,000. San Angelo contributed to the Kansas City, 
Mexico & Orient $100,000 in money; it also donated its right 
of way through the county and bought $300,000 of its bonds. 
When the Santa Fe built its line from San Angelo to Sterling City 
in 1910, San Angelo donated the right of way and $40,000 in cash. 
The droughts have interfered with the payment of some of these 
amounts; in other cases the carriers have extended the notes, 
and in some instances have canceled the pledges. It is but proper 
to state these facts, although we have attached no importance 
to them in reaching the conclusion that the plan proposed by the 
respondents, of putting these towns back into differential terri- 
tory, has not been justified of record. We find from the evidence 
adduced of record that the rates proposed by the respondents 
on the traffic of the communities in question are excessive and 
unreasonable, and that any rates upon such traffic for the future 
in excess of the rates on the traffic of adjacent points in the com- 
mon point territory of Texas will also be unduly discriminatory. 
The common point territory is perhaps unduly large and we 
have so intimated on various occasions. Its extension has not 
been favored by this Commission. Nevertheless when the south- 
western lines prepare to narrow its boundaries they must do so 
in fair regard to the rights of the communities which they pro- 
pose to exclude, in their relation to the communities which they 
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propose to retain within the favored area. They have failed 
to do this in these tariffs. They have simply attempted to keep 
Amarillo out of common point territory by excluding its imme- 
diate competitors, overlooking the fact that these competitors of 
Amarillo have rights growing out of their relation with other 
communities that are still to remain in common point territory. 
The difficulty here is that the respondent lines have not gone far 
enough; they have made no effort to reform the boundaries of 
the common point territory on proper and consistent grounds 
but only an effort so to reform it as to keep Amarillo out. 

The intervention of Amarillo herein asking that it be given 
common point rates is the real issue before us. The tariffs by 
which it is proposed to exclude certain competing towns from 
common point territory were filed by the southwestern lines 
simply in anticipation of a demand on the part of Amarillo for 
common point rates. The same relief was demanded by Ama- 
rillo in 1906 in Nobles Bros. Grocer Co. v. F. W. & D.C. Ry. Co., 
12 I. C. C., 242; and a proper understanding of the present situa- 
tion requires a brief reference to the conditions then existing. 

At that time the rails of the Santa Fe and of the Texas & Pacific 
in this part of Texas were substantially 250 miles apart; between 
Amarillo on the Santa Fe and Sweetwater on the Texas & Pacific 
was a vast stretch of country without a railroad and devoted al- 
most exclusively to grazing. There were a few small settlements 
but no town of importance. On this record it is shown that there 
were no wholesale houses at Sweetwater until after our decision 
in that case, and only two jobbing houses at Big Springs. There 
was no town of commercial importance on the Texas & Pacific, 
and the wagon roads, leading from Amarillo into this country 
to the south, were substantially better than the country roads 
extending northward from points on the Texas & Pacific. The 
result of these conditions was that the merchants of Amarillo 
with their wagons were early in control of the jobbing business 
throughout this area. In consequence Amarillo’s population 
rapidly increased, numerous jobbing houses were established there, 
and in 1906 we were asked in the case cited to extend the limits 
of common point territory by including Amarillo within it. We 
denied relief, but because of its proximity to Kansas City we held 
that Amarillo ought to have the so-called burnt district rates. 

Even while that case was pending before us the relation of 
Amarillo to the general situation had begun to change. The 
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Pecos & North Texas, now a branch of the Santa Fe, was building 
southward from Amarillo in the direction of Sweetwater; and 
shortly after our decision was announced that line was operating - 
trains into Plainview, 74 miles south of Amarillo. It reached 
Lubbock, 121 miles south of Amarillo, at the close of the year 1909, 
and entered Sweetwater in July, 1911. As construction progressed 
settlers came into the country in large numbers, ranches were 
broken up into farms, and agriculture took the place of cattle 
grazing as the principal occupation in the country districts. In 
the meanwhile Sweetwater has grown from a hamlet of 1,000 
persons to a thriving town with a population of 5,000 inhabitants. 
Jobbing houses have been established there, and they reach out 
into the territory to the north as keen rivals of the merchants of 
Amarillo. At this time it in fact appears that Sweetwater is the 
most active competitor of Amarillo in the country that lies between 
them. Sweetwater has an advantage over Abilene and Big Springs 
in that it has a direct route, over one line only, into this territory 
to the north, while the route from the other two points is indirect 
and involves a two-line haul; under the state tariffs their distribut- 
ing rates are therefore higher. The most important factor in the 
general situation, however, is that Sweetwater also has an advan- 
tage over Amarillo in that it is within the common point territory 
while Amarillo is in differential territory. Amarillo’s rates are 
higher, although its haul is shorter. The indication of record is 
that a large part of the merchandise distributed in this extensive 
territory between Amarillo on the north and Sweetwater on the 
south moves over the Santa Fe rails through Amarillo. The 
Amarillo rates being higher than those of Sweetwater are therefore 
in conflict with the fourth section, although protected for the 
present by fourth-section applications. 

These very material changes in conditions at Amarillo and in 
its relation to the surrounding territory prepared the carriers for 
the demand made upon them by the merchants of Amarillo, 
soon after our decision in the case last cited, for an entire readjust- 
ment of the rate situation. There can be no doubt at all from the 
record that the southwestern lines serving Amarillo felt that there 
was some justice in its demands. It is not necessary, however, to 
recount the history of the’negotiations that followed. They were 
somewhat protracted, but finally reached a point where both 
sides were ready to make concessions. Growing out of the negotia- 
tion came a suggestion by the carriers that if the commercial inter- 
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ests of Amarillo would select a list of the commodities in which 
they were most interested the carriers would endeavor to establish 
rates upon them on a parity with the common point rates. It 
should be borne in mind that the jobbers of Amarillo were not 
contending that their rates were unreasonable, but only that they 
were discriminatory as compared with the rates enjoyed by Qua- 
nah, Sweetwater, and other points in common point territory. The 
merchants therefore presented such a list of commodities, and we 
think it fairly established by the record that there was practically 
an understanding that, on these commodities, rates would be 
fixed on a parity with common point rates. This plan, however, 
was never made effective. 

Although there are some indications that the severe droughts 
of the last five years retarded the development of Amarillo as 
they have retarded the development of the surrounding country, 
nevertheless during the last 10 years its population has increased 
from 1,400 to 14,000. It is one of 11 first-class post-offices in the 
state of Texas; it has five banks, with aggregate deposits in No- 
vember, 1912, of over $3,000,000; it is reached by four lines of rail- 
road, the Rock Island, the Fort Worth & Denver City, the South- 
ern Kansas of Texas, and the Pecos & North Texas, the last two 
being now in the Santa Fe system. It is a large jobbing center, 
distributing in less-than-carload shipments traffic that comes in- 
bound in carload lots. There are five or six wholesale groceries 
there, one of them doing a business of over $1,000,000 a year. One 
hardware firm has a business approximating $425,000 a year. In 
addition there are wholesale dealers in dry goods, fruits, bicycles, 
agricultural implements, and other substantial articles of com- 
merce. It is a common point with respect to state traffic and has 
been since 1905; it therefore enjoys common point rates from 
Galveston and other Texas ports. A hardware merchant testified 
that 40 per cent of his shipments came through the gulf ports. It 
takes burnt-district rates along with Sweetwater and Quanah. 
But on traffic from St. Louis and defined territories it takes a 
differential over common point rates, to its substantial disadvan- 
tage as a jobbing point. 

The merchants and shippers of Amarillo have presented their 
case with great earnestness and in the confident belief that the 
relief prayed must necessarily be granted on the showing made. 
On the other hand, the defense offered by the respondents is 
directed largely to the consequences of such a step rather than to 
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the merits of the demand. Moreover, although in their conferences 
and correspondence with the representatives of Amarillo the 
southwestern lines have shown a clear appreciation of the changed 
conditions above described and of the necessity of giving Amarillo 
some relief, nevertheless they have hesitated to make it a common 
point, not because of the direct effect of such a readjustment of 
rates upon their revenues but rather because of its indirect effect. 
They point out that the present area of the common point territory 
is larger than any state in the Union except Colorado, Montana, 
and New Mexico, and embraces a large part of the population and 
area of the state. The fear expressed by the carriers is that, if 
Amarillo is given common point rates, the result will be finally to 
extend such rates to the entire state. Dalhart, for example, on 
the Rock Island, 82 miles northwest of Amarillo, has always had 
the same rates as Amarillo; and in Roswell Commercial Club v. 
A.,T. & S. F. Ry. Co., 12 I. C. C., 339, as hereinafter stated, we 
fixed a relation of rates between Amarillo and Roswell; lower rates 
to Roswell would therefore follow a lowering of the rates to Ama- 
rillo. It is contended also that towns on the Rock Island between 
Amarillo and Texola, and on the Fort Worth & Denver City 
between Quanah and Amarillo, would have to be put in common 
point territory; and that points westward and southward, now 
taking differentials grading up from Amarillo, would require 
revised rates. The estimated loss for the past year, of the Southern 
Kansas of Texas and the Pecos & Northern, on the basis of all 
these rate revisions that the carriers assert would necessarily 
follow the granting of common point rates to Amarillo, was 
$25,517.76. 

After a careful examination of the record we are not prepared 
fully to grant the prayer of the intervening petition of Amarillo. 
We have said that the common point territory of Texas has been 
enlarged from time to time, but has never been restricted. The 
statement is not altogether accurate. As a matter of fact an 
effort to force a reduction in its divisions caused the Fort Worth 
& Denver City to make certain arrangements with its connections 
that finally resulted in extending common point rates to Amarillo. 
This took place in November, 1891, and Amarillo continued to 
have the benefit of a rate parity on interstate traffic with towns in 
common point territory until June 10, 1895, a period of nearly 
four years. But this occurred many years ago and the conditions 
that brought it about were special in character. It is an incident 
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in the rate history of Amarillo to which we can attach little im- 
portance now. The rights of Amarillo must be determined in the 
light of present conditions. Viewed from that standpoint there 
can be no doubt that we would not hesitate on this record to put 
Amarillo on a parity with Quanah, for example, on traffic moving 
from such a distance as St. Louis and the defined territories, if 
those two points could be considered by themselves and wholly 
apart from other points in Texas. But the rights of Amarillo can 
not be considered without giving some heed to the conditions that 
surround it. Quanah is in the common point territory, an already 
unusually extensive rate group which on strong grounds we have 
been and still are reluctant to enlarge. Such rate structures must 
have boundaries somewhere. Their limits must be prescribed and 
definitely located; and wherever the line may be drawn the point 
next beyond it is necessarily on a higher rate level. In some cases 
the increase is harshly abrupt. This is the plight of Amarillo. But 
now to put it in the favored territory, not improbably would soon 
result in making the common point area coterminous with the 
boundary lines of the state. This we think should be avoided and 
we are disinclined to take any step tending toward such a result. 
On the contrary there are substantial reasons, although not de- 
veloped on this record, for thinking that the present common 
point territory, so far from being enlarged, could well be broken 
up into several different zones or groups, and this some day may 
be found to be necessary. 

Nevertheless we think on this record that Amarillo is entitled 
to some relief. Although located well to the north in that part of 
the state commonly called the Panhandle, it is a gateway through 
which flows a growing volume of traffic into Sweetwater and other 
jobbing points in the common point area; and apparently it is the 
route over which a large part of the traffic now moves when des- 
tined to the territory intervening between Amarillo and Sweet- 
water. All these and other facts of record, as well as the principle 
involved in the fourth section, lend no small force to Amarillo’s 
contentions. But in view of the far-reaching consequences of an 
order putting it in common point territory we are not prepared to 
take that course. As we have just stated it is entitled on the 
record to some relief; this is clearly demonstrated. But substantial 
justice will be done, we think, by requiring the southwestern lines 
to carry out the suggestion, at one time practically agreed upon, of 
giving to Amarillo rates upon certain commodities on a parity 
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with common point rates; to that extent violations of the fourth 
section will be avoided. We shall expect the respondents to ar- 
range to do this promptly without an order; but we shall reserve . 
the record for such further consideration as the attitude of the 
carriers with respect to this suggestion may seem to make neces- 
sary. 

2. PERCENTAGE Groups 4 


MeEyYER, Commissioner: 

This case was made the subject of a proposed report which was 
served upon the parties. Exceptions were filed by the complain- © 
ants and the Michigan City intervener and oral argument had. 

The initial complainant herein is a corporation organized to 
further the commercial, industrial, and municipal interests of 
South Bend, Ind. Its members and the other complainants 
herein are corporations, partnerships, and individuals having their 
principal places of business for the manufacture and sale of various 
commodities at South Bend, Mishawaka, Elkhart, Goshen, and 
Napanee, Ind. The complaint of these cities is that for the trans- 
portation of class and commodity traffic between those cities and 
points in trunk line territory and New England territory shippers 
are subjected to the payment of rates which are unjust and un- 
reasonable, absolutely and relatively, in violation of the act to 
regulate commerce and the federal control act; and which are 
unjustly discriminatory and unduly prejudicial and in violation of 
the long-and-short-haul provision of the fourth section of the act 
to regulate commerce. 

The class rates paid by the complainants between South Bend 
and the associated cities and New York, N. Y., are, in cents per 
100 pounds, for the six classes, as follows: 
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Between trunk line territory and central territory, rates are 
adjusted in relation to the scale of rates applicable between Chi- 
cago and New York, which are regarded as base rates and Chicago 
as a 100 per cent point. Points in central territory are placed in 
groups which take percentages of the base rates, theoretically in 

1 South Bend Chamber of Commerce v. Director General, 57 I. C. C. 215 (March 
2, 1920); for the report of the Commission on further hearing, see 61 JI. C. C. 67 
(March 15, 1921). For general discussion of the percentage rate structure, see 


Jones, pp. 148-157, and Vanderblue and Burgess, pp. 191-196, from which the 
map here reproduced is taken.—Ed. 
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the proportions that the short-line distances between such points 
and New York bear to the short-line distance between Chicago and 
New York. The percentages on east-bound traffic are not always 
the same as on west-bound traffic. Rates between points in central 
territory and points in trunk line territory, other than New York, 
are made differentially higher or lower than rates to or from that 
point. 

Under this adjustment the complaining cities are grouped with 
other points in northern Indiana taking 96 per cent of the base 
rates. Complainants contend that their manufacturers and job- 
bers compete with manufacturers and jobbers of similar char- 
acter, particularly those located in the central and northern por- 
tions of the states of Ohio and Indiana and that portion of the 
southern peninsula of Michigan lying immediately north of the 
complaining cities; that the revenue per mile of haul under rates 
between the competitive territory specified and New York is 
lower than that under rates paid by the complaining cities; that 
their favorable location on the great channels of through trans- 
portation between Chicago and New York entitle them to rates 
made 92 per cent of the base rates, which would reduce their rates 
to and from New York in cents per 100 pounds on the respective 
classes in the following amounts: 
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The Chamber of Commerce of Michigan City, Ind., composed 
of merchants and manufacturers of that city, filed a similar com- 
plaint, which was permitted to be filed as of the nature of an inter- 
vention. Michigan City is grouped with Chicago and other points 
in the 100 per cent group. It, too, is seeking a reduction of its 
percentage to 92 per cent, which would result in reductions in the 
rates in the following amounts: 
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In the Michigan Percentage Cases, 47 I. C. C., 409, we held that 
rates to certain points in Michigan were unduly prejudiced to 
such cities, and that the prejudice could be removed only by re- 
ducing the percentages of the Michigan groups. Grand Rapids, 
Kalamazoo, Marshall, Battle Creek, and other points in Michigan 
in the 96 per cent group were reduced to 92 per cent. One effect 
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of our order in that case was the division of the former 96 per cent 
group at the Indiana-Michigan state line. After the filing of the 
complaint in this case, in a petition to reopen the Michigan Per- - 
centage Cases, supra, the Director General averred, among other 
things, that the discrimination alleged by the complainants herein, 
if any existed, was due solely to the fact that the defendants in 
that case had obeyed our order and that the only proper method 
of removing such discrimination was to change the percentage 
bases in effect in Michigan, and especially in the 92 per cent group. 
The petition was denied. Some of the complainants in that case, 
interested in the preservation of the adjustments there obtained, 
intervened in the present case. 

South Bend, Mishawaka, Elkhart, and Goshen are in the central 
portion of northern Indiana near the Indiana-Michigan state line. 
South Bend is less than 7 miles south, and Niles, Mich., in the 92 
per cent group, is 5 miles north of that line. South Bend is 96 
miles east of Chicago. By railroad Mishawaka is 4 miles east of 
South Bend, but its suburbs adjoin those of South Bend and the 
two cities are practically one industrial community. Elkhart is 
11 miles and Goshen 31 miles east of Mishawaka. The complain- 
ing cities are located between Chicago and Toledo, Ohio, on the 
main line of the New York Central Railroad. South Bend and 
Mishawaka are also on the line of the Grand Trunk Western Rail- 
way between Chicago and Kalamazoo, Mich. Goshen and Elk- 
hart are served by the Michigan division of the Cleveland, Cin- 
cinnati, Chicago & St. Louis Railroad operating from Benton 
Harbor, Mich., to Louisville, Ky. A branch of the Michigan 
Central connects South Bend with the main line of that company. 
In addition other north-and-south lines such as those of the Lake 
Erie & Western, New Jersey, Indiana & Illinois railways and the 
Pennsylvania Company reach South Bend, and in connection with 
eastern lines of the Baltimore & Ohio Railroad, Wabash Railroad, 
and the Pennsylvania Company form other routes. Napanee is 
on the main line of the Baltimore & Ohio Railroad between Chicago 
and Baltimore, Md. It is 9 miles west of Milford Junction, Ind., 
which is 11 miles south of Goshen. 

Michigan City is located on the shore of Lake Michigan, 56 
miles east of Chicago and about 10 miles southwest of New Buffalo, 
Mich., a point in the 92 per cent group. It is on the main lines of 
the Michigan Central and Pere Marquette railroads. It is also 
served by the north-and-south lines of the Lake Erie & Western 
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and the Chicago, Indianapolis & Louisville railroads and by 
traction lines. 

Under the formula used in making these percentage-group 
rates, the desired percentage is obtained by deducting a fixed 
terminal charge of 6 cents per 100 pounds from an assumed rate 
from Chicago to New York of 25 cents per 100 pounds; the re- 
mainder is divided by the short-line distance from Chicago to 
New York; the result is multiplied by the short-line distance of the 
point from which the percentage is sought from New York, the 
terminal allowance is again added and the percentage which the 
resulting rate bears to the 25-cent rate is the percentage to be 
used. Prior to The Five Per Cent Case, 32 1. C. C., 325, the sixth- 
class rate from Chicago to New York was 25 cents per 100 pounds. 
Due to the increases allowed in that case, in The Fifteen Per Cent 
Case, 45 I. C. C., 303, and General Order No. 28 of the Director 
General of Railroads, the present sixth-class rate from Chicago 
to New York is 37.5 cents per 100 pounds, or 50 per cent higher 
than the 25-cent rate. Consequently in their exhibits complain- 
ants have deducted 9 cents as a terminal allowance from the 
sixth-class rates, and, following the formula described, compared 
the resulting revenue per mile of haul at the complaining cities 
with that at points in Ohio and Michigan, and showed that the 
revenue under rates to the complaining cities is higher than that 
from rates to points in Ohio and many of the Michigan points. 
Defendants contend that this manner of obtaining rates does 
not correctly disclose the relative situation for the reason that 
the revenue per ton per mile decreases as the distance increases 
only because the terminal allowance, a constant factor, is neces- 
sarily proportionately diminished as the distance increases. They 
therefore compare the revenue per ton per mile under the fifth- 
class rates, and the revenue per 100 pounds per mile under the 
sixth-class rates, showing that with few exceptions the revenue 
per ton per mile and per 100 pounds per mile from rates to the 
complaining cities is lower than from rates to points in Ohio. 
The fifth-class rates were used for the reason that over 50 per 
cent of the carload ratings in the official classification are of that 
class, whereas but 11 per cent are of sixth class. 

In many instances the western edges of the rate groups are 
north-and-south lines of railroad, and many important points 
formerly recognized as basing points, such as Cleveland and 
Toledo, are in the western part of the groups. In a grouping 
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system, it necessarily follows that rates at such points are lower, 
distance considered, and the revenue per ton per mile less than 
at other points in the group. : 

Michigan City is on the extreme eastern edge of the 100 per 
cent group. To grant it the relief prayed, a 92 per cent basis, 
would make the revenue per ton per mile under rates between 
New York and Michigan City lower than that under rates be- 
tween New York and Chicago. Rates between New York and 
Michigan City are the same as the rates between New York and 
Chicago. Rates between Michigan City and the west are higher 
than those between Chicago and the west. Gary, East Gary, 
and Porter, Ind., are in the Chicago switching limits, Michigan 
City is not. Each case must be considered on its merits and 
whether the adjustment between Michigan City and the west is 
unreasonable or prejudicial is not in issue here. 

West of the line of the New York Central running north from 
White Pigeon to Grand Rapids, lie 10 cities which have rates 
that yield lower revenue per ton per mile from the fifth-class rates 
from and to New York than do the rates to and from South Bend 
and associated cities and Michigan City. It is practically ad- 
mitted by the defendants that these points have a basis of rates 
which is lower than that to which their location entitles them. 
That the rate disparity between Michigan City in the 100 per 
cent group, and New Buffalo in the 92 per cent group, is indefen- 
sible is admitted. 

Because of deflation in the percentages and consequent lower 
rates to and from points in Michigan beyond South Bend, Elk- 
hart, and Goshen, departures from the provisions of the fourth 
section exist. The Cleveland, Cincinnati, Chicago & St. Louis 
Railroad runs from Benton Harbor, through Niles, Elkhart, and 
Goshen, and south through Claypool, Bolivar, and New Paris, 
Ind., its junctions with the New York, Chicago & St. Louis, Erie, 
and Wabash railroads. These junctions, also Marion, Milford 
Junction, and Plymouth, Ind., in connection with eastern carriers, 
are used in making through rates via which Niles and Benton 
Harbor are accorded through rates on the basis of 92 per cent of 
the base rates. 

The Grand Rapids branch of the New York Central Railroad 
from Elkhart to Grand Rapids runs through White Pigeon, Three 
Rivers, Kalamazoo, and Allegan. To and from the territory 
along this branch, in the 92 per cent group, through traffic is 
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handled via Goshen and Elkhart, because it is more economical 
to do so than to move it via the shorter route of the same line via 
Grand Rapids, Lenawee Junction, and Toledo. After the Michi- 
gan Percentage Cases, supra, the interested carriers represented 
to us that departures from the long-and-short-haul provision of 
the fourth section of the act would be created and departures in- 
creased at intermediate points in Ohio and Indiana in complying 
with the decision. We accordingly authorized temporary relief 
from the application of the fourth section in this respect. 

Defendants urge that if the basis sought by complainants is 
granted, other cities and towns in central territory, the percentages 
of which are not exactly upon the formula basis, would seek similar 
relief, and that a strict application of the percentage formula 
through the territory would involve serious reductions of revenue. 
They also call attention to the fact that many of the railroads 
serving the complaining cities are among those which failed in 
1918 to earn their standard returns. While these are proper 
elements for consideration in determining the reasonableness of 
rates, they constitute no bar to the granting of relief if rates are 
shown to be relatively unreasonable or unduly prejudicial. 

Defendants also urge that the preponderance of tonnage is 
eastbound rather than westbound; that overhead tonnage trans- 
ported from the western edge of central territory, through Illinois, 
Indiana, and Ohio, increases very materially in the latter state; 
that the Mahoning and Shenango Valleys in Ohio and Pennsyl- 
vania, the great iron and steel producing section of the country, 
produce enormous volumes of tonnage both for eastbound and 
westbound movements far in excess of all tonnage produced in 
Indiana, and that basing points in Ohio may logically be accorded 
rates which are related more closely to those which an exact ap- 
plication of the percentage formula would afford them than could 
be claimed by the cities of Indiana with their comparatively lighter 
tonnage. 

Upon consideration of the whole record, we are of the opinion 
and find that the rates between Michigan City, South Bend, 
Mishawaka, Elkhart, Goshen, and Napanee, on the one hand, and 
points in eastern trunk line and New England territories, on the 
other, are relatively unreasonable and unduly prejudicial to such 
cities and unduly preferential of cities in central and northern 
Ohio, and in Michigan, west of the line of the New York Cen- 
tral Railroad from Elkhart to Grand Rapids and south of the 
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Pate 14.—Percentage Groups in Indiana, Illinois, and Michigan, after Ad- 
justments Required in the South Bend Case. 
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line of the Grand Trunk Western from Grand Rapids to Grand 
Haven. 

The undue prejudice with respect to Ohio points should be 
removed by reducing the percentage of South Bend and associated 
cities to 94 per cent, and of Michigan City to 96 per cent, and 
with respect to the southwestern Michigan points can be removed 
by increasing the percentage of Niles, Buchanan, Hartford, Hol- 
land, and points east thereof to the line above described to 94 per 
cent, and points west thereof to 96 per cent.? 

The short-line routes to Kalamazoo and Grand Rapids and 
points on and east of the line above described do not pass through 
the complaining cities, and with rates to both groups properly 
adjusted, it is not apparent that the complaining cities would be 
injured by allowing traffic destined to points properly entitled to 
lower rates to move over routes through the higher-rated group, 
and as to these points we shall allow the temporary relief granted 
in Fourth Section Order No. 7149 to stand. 

The routes and distances to points west and south of the lines 
above described from Elkhart to Grand Haven are not such as 
to justify lower rates than at the complaining cities, and that 
portion of the fourth section order permitting the maintenance of 
lower rates to such points than to intermediate points will be 
revoked. 

Appropriate orders will be entered. 


1T—n its report upon further hearing the Commission modified this decision by 
eliminating Holland from the 94 per cent group, as shown on the map (Plate 14), 
61 I. C. C. 67, 72.—Ed. 


CHAPTER XII 
THE LONG AND SHORT HAUL PRINCIPLE '* 


1. Toe SouTHERN RaTE STRUCTURE 
A. THE MURFREESBORO CASE: ORIGINAL OPINION ” 


McCuorp, Commissioner: 

The complaint in this proceeding alleges that the class and 
commodity rates to Murfreesboro, Columbia, Dickson, Gallatin, 
Lebanon, and Watertown, Tenn,, from the points of origin here- 
inafter set forth are unreasonable and as compared to the rates 
to Nashville, Tenn., are unduly prejudicial to the points named. 
It is further alleged that certain rates involve departures from 
the long-and-short-haul clause of section 4 of the act to regulate 
commerce. Rates which shall not exceed those contemporaneously 
in effect to Nashville, and reparation, are asked. Intervening 
petitions were filed by the Traffic Bureau of Nashville and the 
Tennessee Manufacturers’ Association. The former opposes the 
relief sought, and the latter does not support or oppose the prayer 
of complainants. Appropriate fourth section applications were set 
for hearing with the complaint... . 

Murfreesboro is 32 miles southeast of Nashville, on the Nash- 
ville, Chattanooga & St. Louis Railway; Columbia is 46 miles 
southwest of Nashville, on the Louisville & Nashville Railroad 
and Nashville, Chattanooga & St. Louis Railway; Dickson is 42 
miles west of Nashville, on the Nashville, Chattanooga & St. 
Louis Railway; Gallatin is 27 miles northeast of Nashville, on the 
Louisville & Nashville Railroad; Lebanon is 31 miles‘east of Nash- 
ville, on the Tennessee Central Railroad and Nashville, Chatta- 
nooga & St. Louis Railway; and Watertown is 45 miles east of 
Nashville, on the Tennessee Central Railroad. Nashville is on 
the Cumberland River, and is served by all of the railroads serv- 
ing the various complaining points. The accompanying map 
illustrates the situation. In 1910 the population of these points 

1See Vanderblue and Burgess, pp. 157-176, and Jones, pp. 216-217, 255-256. 


* Murfreesboro Board of Trade vy. Louisville and Nashville Railroad Company, 


55 I. C. C. 648 (December 8, 1919). See Jones, pp. 157-166, and Vanderblue and 
Burgess, pp. 196-201. 
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was: Nashville, 114,899; Murfreesboro, 4,679; Columbia, 5,754; 
Dickson, 1,850; Gallatin, 2,399; Lebanon, 3,659; and Watertown, 
517. 

The points of origin involved are the eastern ports; interior 
eastern cities; Buffalo-Pittsburgh territory; Virginia cities; south 
Atlantic ports; interior southeastern points; Gulf ports; St. Louis, 


facies} iA LAB 


/ 


Puate 15.—Tennessee Railroad Net. 


Mo., Memphis, Tenn., and other lower Mississippi River crossings, 
and points beyond in western trunk line territory and points in 
the states of Texas, Oklahoma, and Arkansas; and Ohio River 
crossings, Cairo, Ill., to Cincinnati, Ohio, inclusive, and points 
beyond in central freight association and western trunk line ter- 


ritories. 
Unless otherwise noted, rates throughout this report will be 
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stated in cents per 100 pounds. The table below shows the first- 
class rates in effect on June 24, 1918, which illustrate the rate 
situation, and distances from representative points of origin to 
Nashville and the complaining points. Under General Order No. 
28 of the Director General these rates were increased 25 per cent, 
effective June 25, 1918. 


To Nash-| To Mur-| ToCo- |ToDick-| ToGal- | To Leba-| To Wa- 


ville. |freesboro| lumbia son latin non tertown 

res e|8le| 3 giol8lel8|e1 8) 2 

o)2)8i8 2 lelaleislelslel3 

Boley ye | alSlelSlelsl/elSla 
New York, N. Y. .| 954| 100} 966] 125} 1,000} 125} 996] 136] 946] 126] 923] 118) 909) 125 
Norfolk, Va ...... 755| 92) 769) 117 861| 117| 797] 128} 782) 113) 724] 110} 710) 117 
Savannah, Ga....; 548] 93) 516) 118 552} 118} 590] 129] 575) 119] 579] 118] 593) 129 
Atlanta, Ga ...... 288} 72) 256) 72 292) 83] 330} 93] 315] 93] 319] 90} 333] 97 


Birmingham, Ala.,} 208] 63) 240} 84} 162] 70) 250} 84] 235) 84) 239) 84] 253] 99 
New Orleans, La. .| 608} 90) 640} 115} 577) 108} 566] 119} 635] 113] 639} 115} 653) 126 


St Louis, Mo..... 70| 355} 95) 369) 95) 365} 85} 350} 96] 354) 95) 368) 106 
Chicago, Ill ...... 98] 479} 107); 493] 107} 441] 102) 452) 108] 478] 100] 492) 134 
@aixo, Lee. 47) 241) 72) 255) 72) 167] 57] 236) 63) 240} 72) 254) 83 
Paducah, Ky..... 47) 213) 72) 227) 72) 1389) 53) 208} 68) 212) 72) 226) 88 
Evansville, Ind ...| 157} 47) 189} 72} 203) 72] 193] 79] 163) 68] 188} 72) 202} 83 
Louisville, Ky ....| 186] 47] 218} 72) 232) 72) 221] 80} 159) 55) 217) 72) 231] 838 


Cincinnati, Ohio ..| 300} 62) 332} 87| 346] 87] 335] 88} 273] 78] 331] 87} 345) 98 


The first-class rates in effect on June 24, 1918, from Nashville 
to the complaining points were as follows: Murfreesboro, 25 cents; 
Columbia, 25 cents; Dickson, 36 cents; Gallatin, 26 cents; Leba- 
non, 25 cents; and to Watertown, 36 cents. These rates also were 
increased under General Order No. 28. The through rates to the 
complaining points are generally based on the Nashville combina- 
tion. The exceptions to this rule are usually due to the fact that 
the complaining points are intermediate to Nashville, in some 
instances, particularly as to Murfreesboro, Columbia, and Galla- 
tin, and the application of the mileage scales results in lower rates 
than the combination on Nashville. In many instances the rates 
to Dickson are less than the combination on Nashville for the 
reason that the rates from points north of the Ohio and Missouri 
rivers are based upon Paducah. 

Some of the rates under attack were increased on January 1, 
1916, in connection with the revision of rates following our report 
in Fourth Section Violations in the Southeast, 30 I. C. C., 153, 313. 
In certain instances the rates to some of the intermediate points, 
particularly Gallatin, were not changed at the time the rates to 
Nashville were increased. The rates to points beyond Nashville 
were generally increased to the same extent as those to Nashville. 
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In this readjustment the southern classification was made appli- 
cable in connection with the rates from eastern and interior eastern 
cities in lieu of the official classification, which also resulted in 
increased charges in some cases. .. . 

The principal justification offered by the carriers for the main- 
tenance of lower rates to Nashville than to intermediate points is 
that the rates are depressed by competition between the rail lines 
serving that point and by competition, actual or potential, with 
the boat lines operating on the Cumberland, Ohio, and Mississippi 
rivers. 

It is asserted that the rail carriers serving Nashville are in 
active competition with each other for traffic to that point, which 
competition influences the rates; and that this situation does not 
exist at the complaining points. The record shows that the Ten- 
nessee Central is not a factor in making rates to Nashville, having 
met the rates in effect when it commenced operation in 1902, and 
since that time it has exercised little, if any, influence on the rates 
because of its light traffic, operating disadvantages, and. financial 
condition. The Nashville, Chattanooga & St. Louis is controlled 
through stock ownership by the Louisville & Nashville. In Finan- 
cial Relations, etc., L. & N. R. R. Co., 33 I. C. C., 168, we found 
that the official record of these carriers clearly established that 
the purpose of control of the former by the latter was primarily 
to restrict competition and to maintain rates. We therefore find 
that the competition between the rail carriers serving Nashville 
is not of such a nature as to affect the measure of the rates to that 
point, and in determining whether the rates to Nashville are 
depressed we must consider the competition with the river lines 
only. 

A very comprehensive record has been presented upon the 
question of Cumberland River competition and its effect upon 
rates to Nashville. The Louisville & Nashville commenced opera- 
tion from Louisville to Nashville in November, 1859. In 1857, 
33 steamboats were engaged in transporting freight between Ohio 
and Mississippi river cities and Nashville, of which 6 were through 
boats operated from Pittsburgh, 7 from Cincinnati, 3 from Louis- 
ville, 2 from St. Louis, 4 from Memphis, 5 from New Orleans, and 
6 from Paducah. In 1870, 15 steamboats transported freight to 
Nashville, 4 of which operated from Cairo, 3 from Cincinnati, 4 
from Pittsburgh, and 1 from Evansville, and the points from 
which the remaining 3 boats operated were not shown. At the 
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time of hearing, in March, 1917, 1 boat of 300-tons capacity oper- 
ated weekly from Paducah to Nashville. At the same time there 
was a daily boat service from Cincinnati to Louisville, service 
twice a week from Louisville to Evansville, a somewhat irregular 
service from Evansville to Paducah, daily service from Cairo to 
Paducah, service twice a week from St. Louis and Memphis to 
Cairo, and regular boat and barge service between St. Louis and 
New Orleans, with stop at Cairo. 
_ The following table shows the class rates published by the 
Louisville & Nashville from Louisville to Nashville from 1865 to 
and including January 1, 1916: 


DaTE 1 2 3 4 5 6 FAG Bria ep 
DGG. OL FAL SOO ecucenteurs siete ay | 65 | SO. 
Avie vin S69A9 eles eae ee 70 | 60 |! 45 | 35 
Toler 18000 2 At eet man: ts 55, | 46-\.42.1) 300) Sol ee |< ole ae ee 
OPM AE SU Oren steers asta oy sts sts 40 | 35 | 80; 15 | 12] .. ee Der hee z 
Ae O ST Sid Miaciiee neers we) Bare aed eel Pete eal Ped CBee sens Sc 
IN OViei Apel Ohlone eichciane: a ears Ze 20M | ass eee a VE 13) 13 
Weer LS MO ec ayene cathe 2 cher. chs 35 | 28 | 24) 19 | 15 | 15°) 15 |) 719] 15 | 15 
Apre2G7 1882 hectare: 38 | 33 | 28 | 23 | 18 | 18 | 15 | 19.] 15 | 15 
JUnewl 1882.2 eee ee 38 | 33 | 28 | 238] 15 |] 15 | 15 4 19 } 13 | 12 
CUNY 1G; SOL ee tc mene: a 38 | 338 | 28/23] 15 1 15 | 15 | 9 1 13) 10 
Fane 25, 21S83is.) was ane 38 | 33 | 28 | 28 | 18 | 15 | 15 | 19 | 138 | 10 
Miars1'5. 1886) 0. 3csia ee sae O8 | oo.) 2891.23) ) [Sail 1b is (eo eid 10 
Apr 1G, 1S OU ae. 5 ce aoe sent 38 | 83 | 28°] 23°) 18 |) 15] 1s 1 16 10 10 
Au picie1908 Se. See. Ae $8. | 33. | 28 28 | 18) 15] 15) 48 114) 10 
Janel, FONG es ot eis ccc ee 47 | 38 | 31 | 28 |} 22 | 20 | 15 } 20} 11 | 10 


Specific instances are given by defendants of shipments of par- 
ticular articles from competitive points to Nashville via the river 
lines. It is stated that the information in the possession of the 
defendants with respect to such shipments is not complete, and 
that recently the defendants have not attempted to check the 
movement of traffic via the river lines. The record shows con- 
clusively that for many years after the Louisville & Nashville 
commenced operation to Nashville the competition with the river 
lines was very keen, and the witnesses testified at great length as 
to the various steps taken by the Louisville & Nashville to meet 
this competition. As hereinbefore shown, the first-class rate from 
Louisville to Nashville was reduced from 75 cents in 1865 to 20 
cents in 1878 since which time the rate was gradually increased to 
38 cents in 1882 and to 47 cents in 1916. 


1 A first-class rate of 20 cents was established on this date, but the rates for the 
lower classes were not given. 
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Complainants admit that the competition with the river lines 
influenced the rates to Nashville for some time, but contend that 
the question before us for determination is whether the present 
rates are affected by this competition. .. . 

Complainants call attention to the fact that defendants refer 
specifically to but few shipments from competitive points to Nash- 
ville via the river lines since 1900. The defendants refer to 74 
shipments of manufactured articles in 1901, 1905, and 1907 
to 1913, inclusive, from competitive points to Nashville, and 
to shipments of grain in 1905 and 1915. Many of these ship- 
ments covered small quantities of freight. During 1911 and 1912 
there was a considerable movement of merchandise and other 
manufactured articles which originated at various northern and 
eastern points. Complainants assert that this movement was 
artificially stimulated, as at that time the case of Aitlanta 
Freight Bureau v. N., C. & St. L. Ry., 29 I. C. C., 476, in 
which the Nashville Traffic Bureau intervened, was before us. 
Complainants’ assertion seems to be borne out by the fact that, 
as shown by the annual reports of the chief of engineers, United 
States army, hereinafter referred to, the movement of mer- 
chandise and manufactured articles via the river lines greatly 
decreased. 

The following table is taken from the annual report of the chief 
of engineers, United States army, for the year 1916, and shows the 
tonnage transported via the Cumberland River below Nashville 
for the calendar years 1906 to 1915, inclusive: 


Miscel- 


Merchan- laneous, 
dise, in- Sand | includ- 
Year | Total | Farm | Forest | cluding |Fertilizer| and |ing coal,) Rafted 
tonnage |products|products|qour and gravel | cement {products 
meal iron, 
machin- 
ery, etc. 
1906. . .| 223,899 | 29,185 | 159,346} 2,000 BAG OSU) liana ear 1,688 


1907...| 300,810 | 40,928 | 227,189) 20,600 1,500 1,800 | 2,850 5,943 
1908... .] 259,734 | 24,176 | 217,272) 6,300 ts 8,520 | 1,778 1,688 


1909.. .| 193,118 | 27,202 | 129,468} 18,113 82 | 16,414 177 1,662 
1910.. .| 327,757 | 56,365 | 168,909) 42,513 w= 220,000!) 95770 5,200 
1911...| 223,278 | 23,264 | 145,334) 7,159 700 | 40,916} 2,305 3,600 
1912...] 176,659 | 21,431 59,373] 10,800 ..... | 26,780} 1,542 | 56,733 
1913...] 165,123 | 16,123 | 131,024) 3,705 1,100 | 11,250] 1,026 895 
1914...) 153,458 | 6,151 99,266) 4,140 851 | 38,976 | 1,337 2,737 
1915...| 126,949 | 10,250 92,723} 3,904 421 | 15,237] 1,781 2,633 


a 
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Of the traffic handled in the last year shown in the above table, 


85,651 tons consisted of railroad ties, 9,707 tons of forest products _ 


other than railroad ties, 15,237 tons of sand and gravel. No 
figures are given showing separately the tonnage transported to 
or from local points and that transported to or from points also 
served by rail lines... . 

Improvements in the form of a series of locks and dams have 
been made in recent years in the Cumberland River channel, 
and prior to the hearing in 1917 the river below Nashville was 
navigable for boats drawing 6 feet or less from 8 to 10 months 
during the year. Further improvements of the same nature were 
then under way, and when completed the river will be navigable 
for boats drawing 6 feet or less during the entire year between its 
junction with the Ohio and Nashville. . . 

Before we can properly authorize the defendants to maintain 
lower rates to Nashville than to intermediate points it must be 
clearly shown that the circumstances and conditions surrounding 
transportation to Nashville are substantially dissimilar to those 
surrounding transportation to intermediate points. The testi- 
mony relied upon by defendants to support their allegation that 
the lower Nashville rates are necessary because of active and com- 
pelling competition with the river lines is not convincing. As 
stated above, defendants refer to some shipments of grain and 
manufactured articles from competitive points to Nashville via 


the river lines since 1900, but these shipments are comparatively 


few in number, and there is nothing in the record to indicate that 
this route is used regularly for the transportation of freight from 
competitive points in appreciable quantities. The competition 
with the river lines is almost entirely potential, and we are of the 
opinion that the competition disclosed by the record does not 
justify fourth section relief sought. 

At the present time through rates to points beyond Nashville 
are generally made up of the rates to and from Nashville, so that 
Nashville merchants are usually enabled to compete for business 
at the complaining points on the same basis from a transportation 
standpoint as merchants located there, and when complainants 
undertake to compete with Nashville merchants at other com- 
petitive points they are at a serious disadvantage, as the combina- 
tions on the complaining points greatly exceed the combinations 
on Nashville. The defendants contend that the rates to Nashville 
are depressed by competition with the river lines, and that there- 
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fore the present basis of constructing through rates to points 
beyond Nashville is proper. We have already found that there is 
no compelling competition which justifies lower rates to Nashville 
than to intermediate points. Therefore in using the combination 
in constructing through rates to points beyond Nashville the 
defendants are applying the basing-point system, which has been 
repeatedly condemned by us. It appears from the record that it 
has been the purpose of defendants to maintain rates to Nashville 
which will enable that point to compete with other large commer- 
cial centers in the same general territory. The defendants can 
not lawfully extend such a basis of rates to Nashville, and at the 
same time ignore the rates to other points in the immediate 
vicinity. 

Upon the facts of record we are of the opinion and find that the 
rates attacked have not been shown to be unreasonable, and that 
the defendants have justified the rates which have been increased 
since 1910; that the competition with the boat lines operating on 
the Cumberland, Ohio, and Mississippi rivers encountered by 
defendants in transporting freight to Nashville is not of such 
a character as to control or to affect materially the rail rates 
to Nashville, and the applications for authority to continue 
lower rates to Nashville than to intermediate points should 
be denied; that the present rates to the complaining points 
to which traffic moves through Nashville subjects such points 
to undue prejudice and unduly prefers Nashville to the ex- 
tent that the through rates exceed the rates contemporaneously 
maintained to Nashville plus 75 per cent of the local rates 
contemporaneously maintained from Nashville to the complain- 
ing points. 

The establishment of the percentage relation is not to be held 
as an approval by us of the existing local rates from Nashville to 
the complaining points as being reasonable to apply as factors of 
through rates even on the basis proposed. The complainants 
have established their right to relief from the undue prejudice. 
The relief granted is considered on the average, and in the absence 
of sufficient evidence to enable us to prescribe just and reasonable 
through rates in each instance, 

There is no showing that complainants have been damaged 
because of the unlawful rate adjustment, and reparation is there- 
fore denied. 

Appropriate orders will be entered. 
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B. REPORT OF THE COMMISSION ON FURTHER HEARING i 


McCuorp, Chairman: 

In the original report herein, 55 I. C. C., 648, we considered 
certain fourth-section applications, heard in connection with the 
complaint, in which authority was sought to continue to maintain 
class and commodity rates from numerous points of origin to Nash- 
ville, Tenn., lower than the rates contemporaneously maintained 
on like traffic to intermediate points. Among the applications 
were portions of No. 3912, filed by the Tennessee Central Railroad. 
We found that the competition between rail carriers and with 
river lines serving Nashville was not such as to affect materially 
the rail rates to Nashville and we denied the applications for relief 
from the provisions of the fourth section. . . . 

Upon representation by the Tennessee Central that because of 
its financial condition compliance with the fourth-section order 
would result disastrously to it, the portion of that order which 
applied to the Tennessee Central was vacated and set aside. .. . 

The only objection to granting the relief sought was interposed 
on behalf of the Traffic Bureau of Knoxville, Tenn., upon the 
grounds that the rates on intrastate traffic from Knoxville to Nash- 
ville are abnormally high, and that if these rates were applied to 
stations intermediate to Nashville the applicant would not suffer 
any reduction in revenue; and, further, that the intrastate rates 
from Knoxville to intermediate stations on the Tennessee Central 
are unduly prejudicial to Knoxville and unduly preferential of 
Chattanooga, Tenn. It was accordingly requested that the ap- 
plication be denied with respect to rates from Knoxville. The 
points of origin included in the portions of the application here 
concerned do not include Knoxville or Chattanooga. Moreover, 
the rates in which the Traffic Bureau of Knoxville is interested are 
intrastate rates, and since no undue prejudice to or unjust dis- 
crimination against interstate commerce is alleged, those rates are 
without our jurisdiction. 

For several years prior to December 8, 1919, the Tennessee Cen- 
tral had authority from us to charge class and commodity rates 
applicable on interstate traffic from Ohio and Mississippi River 
crossings, southeastern and Carolina territories, Gulf and south 
Atlantic ports, eastern and Virginia cities, and points related 
thereto, to junction points reached by that carrier, including 


173 I. C. C. 228 (July 26, 1922). 


THE LONG AND SHORT HAUL PRINCIPLE 257 


Nashville, the same as the rates contemporaneously in effect on 
like traffic from the same points of origin to the same destinations 
via other lines, and to charge higher rates to intermediate points 
on the Tennessee Central, provided the rates to the intermediate 
points did not exceed the lowest combination. 

The Tennessee Central was constructed in 1902. It extends 
from Hopkinsville, Ky., in an easterly direction through Nashville 
to Harriman, Tenn., a distance of 261 miles, with branch lines 
diverging from the main stem. It connects with the Illinois 
Central at Hopkinsville; with the Louisville & Nashville at Hop- 
kinsville, Nashville, and Clarksville, Tenn.; with the Nashville, 
Chattanooga & St. Louis at Nashville and Lebanon, Tenn.; with 
the Cincinnati, New Orleans & Texas Pacific at Emory Gap, 
Tenn.; and with the Southern at Harriman. Applicant alleges, 
and we found in our original report, that it is not a factor in making 
rates to Nashville, having met the rates in effect when it com- 
menced operation, and since that time it has exercised little, if 
any, influence on the rates because of its light traffic, operating 
disadvantages, and financial condition. 

The territory through which applicant operates is sparsely popu- 
lated and furnishes only a small amount of traffic. Nashville, 
with a population of 118,342, is the only city of importance on its 
line. The topography of the country served by applicant is ex- 
tremely mountainous. A train starting at Hopkinsville or Harri- 
man for Nashville encounters many bridges, heavy grades, and 
sharp curves. Between Buffalo Valley, Tenn., and Silver Point, 
Tenn., there is a 3.5 per cent grade and an ascent of 513 feet within 
a distance of 5 miles. Between Nashville and Buffalo Valley, 
about 70 miles, there are 32 ascending grades eastbound, with a 
maximum grade of 2.3 per cent and a maximum curvature of 10°, 
the miles of curved line representing 31.8 per cent of the total 
distance. The line eastbound from Hopkinsville to Nashville, 
83 miles, has 35 ascending grades, with a maximum grade of 1.6 
per cent. Of the distance 29.8 per cent is curved with a maximum 
curvature of 10°. On the line east of Nashville the drawing 
capacity of its heaviest engine is limited to from 275 to 700 tons; 
west of Nashville the same engine will draw 1,000 tons under 
normal conditions, provided it has a helper out of Nashville to 
Pittsfield, Tenn. 

A comparison of operating statistics of applicant and its com- 
petitors shows that the average number of loaded freight cars per 
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train-mile on the Tennessee Central for the calendar year 1917 was 
10.76, while the average for its competitors ranged from 17.72 for 
the Louisville & Nashville to 26.32 for the Illinois Central. The 
number of tons carried one mile per mile of line in 1917 was over 
25 per cent less than that of any of its competitors during the same 
year. 

The operating conditions referred to and the low density of 
tonnage have resulted in very high operating costs for the Tennes- 
see Central. It is shown that the ratio of operating expenses to 
operating revenues has steadily increased since 1912, ranging from 
78.67 per cent in that year to 103.92 per cent in 1920. In 1919 and 
in 1920 the road had a deficit from railway operations of $336,— 
928.82 and $114,706.88, respectively. A comparative statement 
of the income of the road, after deductions for taxes, uncollectible 
railway revenue, interest on funded and unfunded debt, hire of 
equipment, joint-facility rents, rent for leased roads, and other 
miscellaneous items, shows that applicant has suffered a deficit 
for every year since 1912, when it was placed in the hands of 
receivers. The net railway operating revenue per mile of line for 
the calendar year 1917 is shown as $1,422, as compared with from 
$2,947 to $12,485 for its competitors. It was testified that if the 
Tennessee Central observed literally the long-and-short-haul 
clause of the fourth section to all intermediate points on its line 
on all classes and commodities, its very existence would be threat- 
ened. An exhibit was presented to show that if the rates to Nash- 
ville and divisions thereof accruing to the Tennessee Central had 
been applied on all traffic to its local stations for the month of 
March, 1920, which is stated to be a representative period, it would 
have resulted in a reduction of its revenue for that month of 
$5,839.67, or 49 per cent. 

The rates to local points on the Tennessee Central east of Nash- 
ville are made on combination to and from the junction points, and 
the rates to local points west of Nashville are based on the Nash- 
ville, Hopkinsville, or Clarksville combination, whichever is lower. 
Numerous exhibits were presented to show that the rates from 
representative points of origin to intermediate points on the 
Tennessee Central higher than the rates to Nashville compare 
favorably with the rates on other and stronger lines, including its 
competitors, for similar distances. 

We are of the opinion and find that (1) the rates in effect from 
the territories of origin described to Nashville are not within the 
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control of the Tennessee Central; (2) the statements of the operat- 
ing expenses and earnings of the Tennessee Central, as shown by its 
reports to us, indicate that it has had great difficulty in meeting its 
actual operating expenses out of operating revenues; (3) the per- 
sons and communities served by the Tennessee Central are inter- 
ested in its maintenance as a channel of commerce, and the re- 
ductions in its rates which would be brought about through a strict 
compliance with the fourth section would be unwarranted at this 
time in view of its small volume of traffic and difficult operating 
conditions; (4) the relief under the fourth section asked for should 
be granted upon condition that the rates to the intermediate points 
on the Tennessee Central shall not exceed the lowest combination. 
An appropriate order will be entered. 


Hat, Commissioner, dissenting in part: 

I concur in the finding that relief from the fourth section should 
be granted, but the reason therefor should be the Tennessee Cen- 
tral’s disadvantage in meeting rail-carrier competition at Nashville 
because of its high operating costs resulting from difficult operating 
conditions. Its position in this respect is analogous to that of a 
earrier whose costs are high because of circuitous hauls. I can not 
concur in the majority’s findings to the extent that they rest upon 
the Tennessee Central’s weak financial condition. Following that 
principle we could deny relief to another carrier similarly situated 
because it is financially strong. Varying degrees of prosperity or 
adversity can hardly constitute the ‘‘special cases’’ of which the 
fourth section speaks. 


CoMMISSIONER CAMPBELL dissents. 


2. TRANSCONTINENTAL Rates ! 


By THE CoMMISSION: 

These proceedings comprise fourth-section applications of the 
transcontinental lines proposing to establish from and to the 
Pacific coast terminals lower rates than are in effect to and from 
intermediate points on traffic having origin or destination in the 
so-called defined territories lying, roughly speaking, east of the 
Rocky Mountains. The Pacific coast terminals in question are 
ports of call in California, Oregon, Washington, and British 


1 Transcontinental Cases of 1922, 74 1. C. C. 48 (October 30, 1922). See Jones, 
pp. 166-182, and Vanderblue and Burgess, pp. 201-3. 
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Columbia for steamships plying between those ports, on the one 
hand, and Atlantic and Gulf ports, on the other, through the 
Panama Canal. The intermediate territory, hereinafter referred 
to as intermountain territory, embraces such typical points as 
Spokane, Wash.; Reno, Nev.; Salt Lake City, Utah, and Phoenix, 
Ariz. On many commodities the intermediate territory extends 
east of Helena, Mont., Denver, Colo., Albuquerque, N. Mex., and 
El Paso, Tex. 

The proposed reduced rates are grounded on the low rates by 
steamship lines between the Atlantic and Gulf ports and the 
Pacific ports, and the movement of a substantial volume of traffic 
thereunder. 

Except as otherwise noted, the rates of the applicant carriers 
are the same over all routes, and apply not only all rail, but, so 
far as New York City is concerned, also in connection with the 
Southern Pacific Company’s steamship line operating between 
that point and New Orleans, La., and Galveston, Tex. For con- 
venience, the rates of the applicant carriers will be referred to ‘as 
the rail rates and the applicants as the rail lines. The steamship 
companies will be referred to as the water lines, and their rates or 
those applying in connection therewith, plus the incidental charges 
hereinafter explained, will be referred to as the water charges. 
All rates and charges are stated in cents per 100 pounds, except as 
otherwise noted. They do not include the general reductions of 
1922. 


THE GENERAL WESTBOUND APPLICATION 
Fourth Section Application No. 12063 


This application proposes the establishment of reduced rates 
to the Pacific coast terminals on various commodities from all 
points in the defined territories. 

Applications covering this same general traffic have been made 
at various times in the past, and the maintenance of lower rates to 
the terminals than to intermediate points was generally permitted 
until March 15, 1918. ... On the above date all departures 
from the long-and-short-haul rule in westbound transcontinental 
rates were removed under the decisions in Reopening Fourth Sec- 
tion Applications, 40 I. C. C., 35, and Transcontinental Rates, 46 
I. C. C., 236. It was there found that due to the withdrawal of 
ships for use in the trans-Atlantic service water competition 
between the Atlantic and Pacific ports was no longer a compelling 
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force; and we found that the maintenance of lower rates to the 
coast than to intermediate points unduly preferred the coast. We 
denied relief from the long-and-short-haul rule, and expressed the 
view that the commodity rates in certain instances at least might 
be graded, as the class rates had been; that is, made lower to the 
intermediate points than to the terminals. The rates on certain 
high grade traffic, including such articles as pianos and rubber 
tires, were graded; but, generally speaking, the rates to the ter- 
minals were increased to the extent necessary to put the terminals 
on a parity with the intermediate points, resulting in a blanket 
extending several hundred miles inland from the Pacific coast. 
This adjustment was approved in Transcontinental Commodity 
Rates, 48 I. C. C., 79. It was subjected to the general increases of 
1918 and 1920, and the general reduction of 1922, but otherwise 
has remained substantially unchanged up to this time. 

The failure of the carriers to grade more of their rates brought 
forth a complaint from intermountain territory which alleged 
that the rates to these points were unreasonable and unduly prej- 
udicial as compared with the rates to the terminals. We found 
that the rates, in general, were not unreasonable or unduly prej- 
udicial and dismissed the complaint. Intermediate Rate Asso. v. 
Director General, 61 I. C. C., 226, March 29, 1921. We held that 
there was some water competition and expressed the view that 
strong water competition was likely to be resumed within a short 
time. 

A few months later, in August, 1921, this application was filed. 
Hearings were had at various points throughout the country dur- 
ing November, December, and January following. The record 
shows that for some time previous to the hearings traffic destined 
to the Pacific coast had been moving by water in heavy volume. 
Competition was keener and the water service more efficient than 
at any time before the war. The rail lines and the water lines, 
respectively, upon request furnished statements of the tonnage 
moved from the defined territories to the Pacific coast during 
June, July, and August, 1921. These statements show that con- 
siderably more than half the traffic in most all of the commodities 
involved was shipped by water. As to some commodities the 
movement was nearly all by water. All but a small portion of 
the water-borne traffic originated in and east of Buffalo-Pitts- 
burgh territory, indicating that the Pacific coast interests are 
making their purchases in that part of the East which is trib- 
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utary to the water lines and from which they can secure low rates. 
The movement by water may be relatively greater now than it | 
was during the period of the hearings, for the water service was 
then only beginning to develop on a large scale. 
The following were the principal steamship lines then operating 
in this intercoastal service: 
Sailings Ships 


Williams Steamship Companys. 3 2c <y40s)= bl emie sence «ued am Every 21 days 5 
Pacific Mail Steamship Company................--++002- ee 3 
Luckenbach Steamship Company, Incorporated By Tee Be AS 
United American Lines, Incorporated.............. Sih We (ee es 
Atlantic, Gulf & Pacific Steamship. Corporation aoe 6 
North Atlantic & Western Steamship Company ee ats 6 


Matson Navigation: Company ii ack « sak: «husks spe pe © olerrasye Dae istote ee 2) 
Isthmian Line (operated by the United States Steel Products 
Company, a subsidiary of the United States Steel Cor- 


poration pie oe eN hs Seietes bela shatter ae Bae Every 12 days 11 
Elder Steele Steamship Company......-..-....--.++++-+- pasate iba 2 
Robert Dollar Taney. Pe aes Ree he ar Seat OG OUere i 
PRacifie:Caribbeam Gulf Line imeira. aksacieds.<fa ection apace Soe) as 5 
Gonereps LamGe aun cc. negates, Hoe ates nace ee ei Su rence Or ee 1 
Tntercoastal’Sea'Carriers 2s nose ed ee eke ee eee Pavi30" vt 4 


These lines operated in this service over 75 steamships, and the 
number of steamships was increasing. Most of them plied from 
the north Atlantic ports. Several of the stronger lines main- 
tained regular sailing schedules, the ships departing whether fully 
loaded or not. Sailings from the north Atlantic ports were at 
least three or four per week. Two of the lines, the Luckenbach 
and the Pacific Caribbean Gulf Line, maintained service from the 
Gulf ports. They had a total of about a dozen ships in this latter 
service. The sailings were not as regular as from the north At- 
lantic ports, the ships staying in port until they obtained full 
cargoes. Sailings averaged about three per month. 

Most of the ships were of first-class construction, modern in 
every respect, and afforded efficient service. Many of them were 
designed especially for handling coast-to-coast business. The 
sailing time of the best ships between New York and San Fran- 
cisco, Calif., ranged from about 18 to 21 days. However, from and 
to the northern ports, for instance, from Boston, Mass., to Van- 
couver, British Columbia, the sailing time was longer, as stops 
of several days were made at other ports en route. 

Comparatively little of this water-borne traffic originated at 
the ports. It generally moved via the north Atlantic ports. The 
small portion which moved from points west of the Buffalo-Pitts- 
burgh district went either to the north Atlantic ports or to the 
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Gulf ports for transshipment. The traffic via the Gulf was not 
heavy. The Gulf lines depended mainly on iron and steel from the 
Birmingham, Ala., district and on commodities produced near 
the Gulf, such as rosin and turpentine. They drew compara- 
tively little traffic from the North and Middle West. Some of 
that traffic moved by rail to St. Louis, Mo., or Cairo, Ill., and 
thence by the barges of the Mississippi-Warrior Service, operated 
by the War Department, to New Orleans. This line operated 
excellent steel barges, and, on the southbound movement partic- 
ularly, drifting with the current, made fairly good time, averaging 
about nine days to New Orleans. Sailings from Cairo, the winter 
port, were at the rate of about two per week, each consisting of a 
fleet of six barges. This line is used mainly for heavy commodities. 
Its traffic destined to the Pacific coast has been rather light. Dur- 
ing the 15 months’ period from October, 1920, to December, 1921, 
inclusive, there were only about 100 carloads, principally canned 
goods, starch, and iron and steel from Illinois points and St. Louis. 

At the time the application was filed all traffic from interior 
points that was shipped by the water lines was charged local 
rates to the ports. Effective February 15, 1922, the lines from 
Chicago, Ill., and related points, principally in Illinois, proposed 
proportional rates to the Gulf ports for application on traffic des- 
tined to the Pacific coast through the Panama Canal, equal to 
the local rates from Chicago to New York City. The obvious 
purpose was to put the Gulf ports on a rate parity with the north 
Atlantic ports as to traffic to the Pacific coast. These rates were 
originally suspended by us, but were permitted to become effect- 
ive April 1, 1922. The Mississippi-Warrior Service maintains 
lower rates than the all-rail lines to the Gulf, the differential from 
all points being 20 per cent of the St. Louis-New Orleans rail rate. 
This line also publishes joint through all-water rates from St. 
Louis and Memphis, Tenn., to the Pacific coast via New Orleans 
and the steamship lines. Rates from Chicago and points in the 
Middle West over this route generally are made on the basis of 
rail rates to St. Louis and the water charges beyond, or on the 
basis of the proportionals to New Orleans plus the water charges 
beyond. 

Practically all of the important water lines were at the time 
of the hearings members of a conference and under a “‘gentlemen’s 
agreement’’ to maintain what were known as the conference rates. 
These rates were on file with the United States Shipping Board, 
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but the water lines were not under any legal requirements to ad- 
here to them. There is considerable evidence to the effect that, 
particularly on iron and steel, which is desirable traffic, the con- 
ference rates have been cut in a very substantial way. In many 
instances these special rates no doubt represent, or were the 
result of, contracts between water lines and shippers for heavy 
movements. Apparently the stronger lines with first-class serv- 
ice are more likely to adhere to the conference rates than the 
weaker lines with less frequent sailings and slower schedules. It 
was stated for the principal conference lines at the argument in 
June, 1922, that they were then observing the conference rates, 
except that contract rates previously made were being accorded. 
At the close of the hearing the first seven lines above named were 
members of the conference, but it was understood that the eighth, 
namely, the Isthmian Line, was observing the conference rates, 
at least on iron and steel... . 

The commodities here considered are not the only ones as to 
which there is substantial competition with the water lines. It 
was the declared purpose of the carriers to be conservative, and 
not to meet water competition except where it is a matter of se- 
rious concern, and then only within reasonable limits. If the 
competition further develops, the rail lines plan from time to 
time to seek relief on additional commodities. The present ap- 
plication covers only carload traffic, but later applications may 
be filed to include some that is less than carload. It was said that 
if the steamship lines reduce their rates, as in fact they have since 
done, the rail carriers may seek authority to meet the situation 
thus created. 

None of the proposed rates meet even approximately the 
coast-to-coast rates of the water lines. They are not generally 
intended or expected to draw or to hold any large amount of the 
port-to-port traffic to the rail lines. They did, however, at the 
time of the hearing, approximate the charges available from certain 
interior points to the Pacific coast terminals by rail to the Atlantic 
and Gulf ports and thence by water, plus such incidental charges 
as marine insurance and unloading and transfer charges at Pacific 
coast terminals. 

In determining the rate to be applied on each commodity the 
carriers generally selected the interior point or points at which 
the competitive traffic originates in largest volume, and from 
which the local rate to the Atlantic seaboard was, in their opinion, 


THE LONG AND SHORT HAUL PRINCIPLE 265 


high enough when taken in connection with the port-to-port 
water rate and incidental charges, to constitute the basis for ar- 
riving at a reasonably compensatory all-rail rate. For instance, 
the rate proposed from all points on iron and steel approximated 
the rate from Pittsburgh, Pa., to the Pacific coast via Baltimore, 
Md., rail and water, plus a few cents to represent the superiority 
of the rail service. It was not intended to meet the competitive 
situation at the north Atlantic ports, as the port-to-port water 
rate was so low as to make that impossible. In determining the’ 
rate on each of the commodities considered there were added 
generally a few cents to the basic figure. The rate arrived at, 
according to the above method, was, as a rule, proposed from all 
points in the defined territories to the Pacific coast terminals. It 
was blanketed to apply from all points east of the rate-fixing point 
in order to accommodate those who, for some special or emergency 
reason, preferred to pay a substantially higher all-rail rate than is 
available in connection with the water lines. It was blanketed to 
apply from points west of the rate-fixing point in order to keep all 
parties in position to do business in competition with those who 
could use the water routes to advantage. Ordinarily a given 
commodity is produced at many points in the defined territories, 
and a buyer on the Pacific coast is not likely to purchase in the 
Middle West if he can get the same article in the East at about the 
same price and at a much lower freight rate. The blanketing of 
points of origin, it was hoped, would induce the movement of 
traffic from the Middle West and afford the carriers the same kind 
of traffic, with the same gross revenues for the shorter haul, as they 
would receive for the longer haul from the points farther east. 
In other words, the lines west of Chicago would rather move traffic 
from Chicago than from Pittsburgh, for they would thus avoid a 
division of the rate with their eastern connections. If they should 
publish a higher rate from Chicago than from Pittsburgh because 
the rail-and-ocean rate from Chicago was higher than from Pitts- 
burgh, not much of the traffic would originate at Chicago. The 
eastern points would presumably do the lion’s share of the business, 
shipping either by the water lines or all rail, the former route 
depriving the western lines of the traffic, and the latter necessitat- 
ing several hundred miles more of rail haul than if the traffic moves 
all-rail from Chicago. In a few instances it is attempted to justify 
this blanketing arrangement by the fact that traffic can be shipped 
from Chicago, Birmingham, Ala., and the Middle West in general, 
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via the Gulf ports, at through rates to the Pacific coast that ap- 
proximate the rates via Atlantic ports from producing points 
farther east, such as Pittsburgh and Cincinnati, Ohio. Keeping 
the Middle West on a rate parity with the Hast is alleged to be 
wholesome in its economic effects, in that it tends to distribute 
manufacturing industry and avoid its concentration in the East. 
Stated otherwise, it tends to prevent the exclusive development of 
the country within range of the seaboard to the disadvantage of 
the interior. The lines west of Chicago might be inclined to pro- 
vide lower rates from the Middle West than from seaboard ter- 
ritory, in order to develop points of origin on their own lines, but 
they might thus lose traffic from points east. Moreover, it seems 
to be the policy of the Southern Pacific Company, with its steam- 
ship line reaching New York City, to keep that point on a parity 
with the Middle West. This has tended to blanket points 
of origin. It may be noted that subsequent to the hearings 
the Southern Pacific published on a number of commodities 
reduced rates from its New York piers to Pacific coast ter- 
minals, which conform to the long-and-short-haul rule. They 
are now under suspension in Investigation and Suspension 
Docket No. 1511, Reduced Rates from New York Piers. Five 
of these commodities, namely, canned goods, linoleum, coffee, 
paints, and cordage, are included in this application, which 
asks authority to establish over all routes still lower rates to 
the terminals only. 

The carriers are not disposed to blanket their rates to points of 
destination, and therefore make application for relief from the 
long-and-short-haul rule. They state that to blanket the proposed 
rates to destinations might mean for them loss of net revenue 
greater than the profit that would be obtained from the proposed 
rates to the terminals. The rail lines contend that to points of 
destination there is not so much opportunity for shortening the 
haul as there is with reference to points of origin. The position of 
the carriers seems to be that Chicago and points in that part of the 
country can produce all the manufactured articles that the Pa- 
cific coast and intermountain territory consume, and that the 
movement from the Middle West as well as from the seaboard 
should be encouraged because it is in the interest of the carriers, 
while on the other hand the intermountain territory can not con- 


1These rates were upheld. Reduced Commodity Rates from New York Piers, 
89 I. C. C. 512.—Ed. 
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sume, or its jobbers reasonably or economically distribute, all the 
traffic that now goes to the Pacific coast. In other words, the 
carriers seemingly feel that comparatively little could be ac- 
complished in the way of shortening the haul by affording interior 
points such as Spokane, Reno, and Phoenix the same rates as the 
coast, because the capacity of these points for consumption and 
distribution is limited. The territory tributary to them is rather 
sparsely settled. Apparently, the carriers’ view is that it is not 
possible by freight rates materially to increase consumption at 
these points nor materially to develop them as distributing points; 
and that no such adjustment of rates will make Spokane, Reno, 
and Pheenix the distributing centers for the more densely popu- 
lated territory along the Pacific coast. 

While on traffic to the Pacific coast it is proposed to keep the 
Middle West on a parity with seaboard territory, the latter would 
be required to pay more than the Middle West on traffic to in- 
termountain territory. In other words the present rates both to 
the terminals and to intermountain territory are graded as to 
territories of origin. For instance, the rates on structural steel 
to both regions of destination at the time of the hearing were 
$1.175 from Colorado common points, $1.255 from Missouri 
River, $1.42 from Mississippi River, $1.50 from Chicago, $1.585 
from Cincinnati, $1.665 from Pittsburgh, and $1.835 from the 
Atlantic seaboard. This grading arrangement would be left 
unchanged on traffic destined to intermountain territory, although 
on traffic destined to the terminals, as previously explained, it is 
proposed to blanket the rates over the whole territory of origin, 
affording the terminals a wider range of markets than afforded the 
intermediate points. The intermountain interests in order to 
draw traffic from the Atlantic seaboard must surmount an obstacle 
in the form of higher rates than from Chicago. To reduce the 
rates from the Middle West to the Pacific coast on account of the 
water rates from seaboard territory to the Pacific coast is in the 
interest of western rail lines, but a reduction from seaboard ter- 
ritory to intermountain territory to meet the existing rail rates 
from the Middle West to intermountain territory would lengthen 
the haul on such traffic as moved from the seaboard region and 
not benefit the western rail lines. In fact the applicants represent 
that if the rail lines should insist on hauling traffic from seaboard 
territory rather than from Chicago at an equality of rates they 
might lay themselves open to a charge of inefficient operation. 
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As to intermountain territory, there is, it is alleged, no compelling 
reason for such a policy of rate making. 

In addition to the rail rates to the Atlantic and Gulf ports 
and the water rates beyond, there are incidental charges that 
must be taken into account in computing the water charges which 
the rail lines seek to meet. The water rates do not include marine 
insurance, the cost of which varies according to the value of the 
commodity shipped, and also according to the extent to which a 
shipper desires to insure his shipment. On canned goods, for 
instance, the insurance varies from about 2.5 cents to 4 cents per 
100 pounds. On iron and steel it ranges from about 0.5 to 2 cents 
per 100 pounds. On paints it varies from about 2.5 to 5.5 cents 
per 100 pounds, and on twine and cordage from about 3 cents to 6 
cents per 100 pounds. There is some difference between the rail 
lines and the water lines as to what the average insurance charge 
is on several of the articles involved. There are also wharfage 
charges at San Pedro, Calif., of 0.5 cent and at Portland, Oreg., 
and Seattle, Wash., of 1.5 cents per 100 pounds. At San Francisco 
there is a State toll of 0.75 cent per 100 pounds. The cost of 
unloading is generally 3 cents per 100 pounds at all the Pacific 
ports. Since the water rates do not include the cost of switching 
from the wharf to the consignee’s siding or other place of final 
delivery, the usual local switching charges must be added, which 
range generally from $3 per car upward. Owing to the difference 
in the various charges above referred to it is impossible to state 
the rates via the water lines with exactness. It is not necessary 
to be exact, however, as the rail lines are not proposing to meet 
any particular rate, but rather the general rate situation created 
by the water lines. 

It is of course not necessary to have the same rate by water as 
by rail to afford the two sets of carriers equality of opportunity 
from any given point of shipment. The slower service, the neces- 
sity for making arrangements for transshipment at the ports, 
the irregularity of ship movements, special requirements as to 
marking, and other considerations operate to the disadvantage 
of the water lines. Due to the transfers at the ports, difficulties 
incident to stowage of mixed cargoes, the rolling of the ships, 
atmospheric conditions, and changes in temperature while en 
route, the shipment of goods by water often damages them more 
than shipment by rail in carloads. Many of the same disadvan- 
tages are experienced in shipping by water in carloads as when the 
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goods are shipped in less than carloads by rail. For instance, 
fancy labels on boxes of canned goods may become scratched and 
soiled, the boxes broken, and the cans bent. Sheet iron has often 
been crumpled at the edges, plates dented, and bars bent. Kegs 
of horseshoes have become broken and the contents mixed. Some 
articles are easily rusted by sweating in the ship’s hold. Linoleum 
may become chafed by contact with other articles. Steam radia- 
tors have been cracked. Damages of the kind above referred to 
may not always be such as to warrant the filing of a claim, but 
they often entail some expense or a shading of prices, affect the 
salability of the article, and generally annoy the trade. On per- 
haps most of the commodities considered shippers as a rule pre- 
fer rail to water movement unless there is a differential of from 
10 to 25 cents per 100 pounds, dependent upon the commodity, 
in favor of the latter. A few articles, like iron and steel, require 
nearly as low a rate by rail as by water. .. . 


THE FOURTH SECTION AS AMENDED 


Where water competition is involved, the applicants contend 
that they demonstrate the propriety of relief from the long-and- 
short-haul rule when they show that the competition by water is 
actual and compelling; that the rates proposed to meet the water 
competition, while less than they might otherwise be, are necessary 
if applicants are to secure an equitable share of the traffic; that 
the proposed rates yield some margin over the extra expense 
involved in taking on the additional traffic moving thereunder; 
and that the rates maintained to intermediate points are not 
unreasonable in themselves. . . . This showing, they aver, brings 
them squarely within the rules under which we administered 
the fourth section prior to the amendments of 1920. They further 
contend that the present wording of the fourth section, prohibiting 
us from granting relief where the charge to or from the more dis- 
tant point is not reasonably compensatory for the service per- 
formed, does not in anywise invalidate the sufficiency of the 
showing which they here make. In short, they contend that if the 
proposed terminal rates are all they can get, and yield something 
in the way of net revenue, they are perforce reasonably compensa- 


tory. 
This requirement of the amended fourth section that— 


in exercising the authority conferred upon it in this proviso the 
Commission shall not permit the establishment of any charge to 
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or from the more distant point that is not reasonably compensa- 
tory for the service performed— 

has proved to be the crux of the issue presented as to meaning of 
the amended fourth section. 

For the intermountain interests it is argued that a rate to be 
reasonably compensatory to the more distant terminal point 
must bear its full share of operating expenses, interest on funded 
debt, equipment and joint facility rents, taxes, and the percentage 
return fixed by us pursuant to section 15a of the interstate com- 
merce act. In support of this interpretation various court de- 
cisions are cited defining the words “reasonably compensatory,” 
or words that are said to be tantamount thereto. 

We are unable to accept this interpretation of the phrase “rea- 
sonably compensatory.’ So interpreted, the long-and-short- 
haul rule of the fourth section must become absolute or rigid 
from the very nature of the case. According to this version of 
“reasonably compensatory,” the rate to the farther distant 
point must yield its full share of the expense of utilizing the ad- 
ditional track mileage covered, as well as its full share of the 
additional expenses incident to the longer use of equipment re- 
quired for the longer haul. There may be difficulty in discovering 
to a nicety the exact legislative intent in the amended fourth 
section. But the rejection of an absolute long-and-short-haul 
clause by both Houses of Congress is inconsistent with any con- 
struction of the phrase in question which would be equivalent 
in effect to an absolute clause. 

A similar but less extreme interpretation of the words ‘‘reason- 
ably compensatory” is urged on behalf of various State commis- 
sions in the intermountain territory. It is pointed out that there 
is a margin between a rate which barely escapes being confiscatory 
and the highest rate which a regulating body may lawfully allow. 
To the intermediate point a rate might approach the latter limit 
while a rate to a more distant point might conceivably be less 
and yet not so low as to be confiscatory. Seemingly, the rate to 
the more distant point may contribute something less than a full 
proportionate share of return upon investment and thus theoret- 
ically be less than a greater rate to an intermediate point. This 
version of ‘‘reasonably compensatory” seems to agree with the 
former interpretation in that both require that the rate to the more 
distant point must pay its full share of all operating expenses, 
but is more elastic in not requiring that it must contribute its 
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full share to the return designated as profit. Both interpreta- 
tions appear to hold in common that a “reasonably compen- 
satory’’ rate can not be less than a rate which, if imposed by a 
regulatory tribunal, would be adjudged nonconfiscatory. 

We are unable to accept this interpretation of the words “‘rea- 
sonably compensatory ”’ as used in the amended fourth section. 

Where a rate imposed by a regulatory body is under judicial 
review upon the allegation that the rate fixed is confiscatory, it 
has been held by the courts that a rate may not lawfully be fixed 
by such tribunal which is based alone on the out-of-pocket costs 
ascribable to that particular traffic, but that to be lawful the rate 
must be sufficient to cover a ratable proportion of the average 
cost of freight traffic generally, including a return on the property 
devoted to public service. To hold otherwise would compel the 
performance of a certain specified kind of service by the carrier 
at less than average cost. The extension of this principle to 
other classes of traffic, if pursued far enough, would bankrupt the 
road. 

Where, however, carriers voluntarily propose to reduce certain 
rates to an out-of-pocket plus basis in order to augment the total 
traffic carried, a wholly different situation is presented. The 
menace of confiscation is absent . . . and the additional traffic, 
if secured with a resulting augmentation of net revenue instead 
of laying a burden upon other traffic, affords the possibility of 
lightening the burden thereon by bringing a greater tonnage 
under contribution to net revenue. 

The criteria of a reasonably compensatory rate in a confiscation 
case are therefore essentially distinct from the criteria of a rea- 
sonably compensatory rate where carriers volunteer a reduction 
on certain rates to an out-of-pocket plus basis. In the first set of 
cases the carrier has presumably been charged with seeking to ex- 
tract from the public which is served more than the services are 
reasonably worth; in the second set of cases the carrier is accused 
by protestants, not primarily of seeking to extort more than the 
service is reasonably worth to those who receive the service but 
of working undue discrimination as between those who can and 
those who can not avail themselves of the lower rates voluntarily 
proposed. 

The criterion of a reasonably compensatory rate suggested 
by the carriers has been indicated above. It is summarized in the 
formula ‘‘ out-of-pocket-expenses-plus-some-profit.”’ 


272 RAILROADS: CASES AND SELECTIONS 


Just as we have rejected the two interpretations of “reasonably 
compensatory,” suggested by the protestants as too narrow, so 
we are disposed to reject the single criterion suggested by the 
carriers in the above formula as insufficient, standing alone. It 
is probably true that this formula was deemed by us as adequate 
in disposing of fourth-section applications prior to the amendments 
of the fourth section in the transportation act, 1920, Fourth Section 
Violations in the Southeast, 30 I. C. C., 158. We do not agree 
with the carriers that the fourth section has not been changed in 
substance. The amendment has made mandatory what thereto- 
fore rested in our sound discretion as to compensation for the 
service performed to the more distant point, as to circuity, and 
as to potential water competition. Moreover, in section 500 of 
the transportation act, 1920, is expressly declared the policy of 
Congress to foster and preserve in full vigor both rail and water 
transportation. We think the amendment was the Congress’s 
way of saying that we should follow a less liberal policy in dealing 
with departures from the long-and-short-haul rule than had been 
followed in former years. Our administrative power at this 
time is in some respects narrower than before the amendment. 
The fourth section, as amended, requires the observance by us 
of certain administrative rules which we were enforcing prior to 
the amendment, but which in some measure lay within our sound 
discretion to modify or change. We are also required now to 
accord due observance to section 500 of the transportation act, 
1920, which indicates the purpose of Congress— 
to promote, encourage, and develop water transportation, service, 
and facilities in connection with the commerce of the United 
States, and to foster and preserve in full vigor both rail and water 
transportation. 

Moreover, the requirements of section 15a may not be defeated 
or jeopardized by the action of particular rail carriers seeking to 
augment their own net earnings, irrespective of the effect of rate 
changes adverse to the carriers of the country generally, or of a 
large territorial group. Trunk Line and Ex-Lake Iron Ore Rates, 
69 I. C. C., 589. It clearly would defeat the intent of Congress 
to foster transportation by rail and water in full vigor if the rail 
carriers were permitted, at practically little or no profit to them- 
selves, to operate so as to deprive water carriers of traffic which 
the water carriers would naturally handle. Moreover, it must 
be borne in mind that where the out-of-pocket theory is used as 
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a rate basis, there is inevitably thrown upon the rest of the traffic 
the task of providing the bulk of the net return contemplated in 
section 15a. Too wide an extension of the out-of-pocket theory 
would transpose the entire burden of producing dividends and 
interest and meeting other fixed charges upon only a part of the 
traffic carried. 

In the light of these and similar considerations, we are of opin- 
ion and find that in the administration of the fourth section the 
words ‘‘reasonably compensatory” imply that a rate properly 
so described must (1) cover and more than cover the extra or 
additional expenses incurred in handling the traffic to which it 
applies; (2) be no lower than necessary to meet existing competi- 
tion; (3) not be so low as to threaten the extinction of legitimate 
competition by water carriers; and (4) not impose an undue 
burden on other traffic or jeopardize the appropriate return on 
the value of carrier property generally, as contemplated in section 
15a of the act. It may be added that rates of this character ought, 
wherever possible, to bear some relation to the value of the com- 
modity carried and the value of the service rendered in connection 
therewith. We also find that where carriers apply for relief from 
the long-and-short-haul-clause of the fourth section and propose 
the application of rates which they designate as ‘‘reasonably 
compensatory,” ¢hey should affirmatively show that the rates 
proposed conform to the criteria indicated above. It goes without 
saying that carriers should not propose rates or rate structures 
for approval in a fourth-section application which create infrac- 
tions of other provisions of the interstate commerce act, and par- 
ticularly of section 3. 


THE GENERAL WESTBOUND APPLICATION 


Statistical data were offered by the carriers to prove that the 
proposed rates to the terminals would be sufficient to pay some- 
thing over and above the out-of-pocket costs. . . 

There is another aspect of this general westbound application 
which requires careful scrutiny. This is the way in which the 
rate structure resulting from its approval would comport with 
other sections of the act, particularly section 3. 

It is strongly contended that the resulting rate structure would 
unduly and unlawfully prejudice the Atlantic seaboard region, 
and would unduly and unlawfully prefer large sections of the 
central region from Pittsburgh to beyond the Missouri River, in 
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respect of their traffic to the intermountain country and to the 
Pacific coast, respectively. The same rate structure, it is averred, 
would unduly and unlawfully prefer the Pacific terminals, and 
would unduly and unlawfully prejudice the intermountain region 
in their respective réles as customers or purchasers in markets 
east of the Colorado common points. 

The carriers are not expecting, by reason of the low terminal 
rates, to meet in any large measure water competition from points 
on the Atlantic or the Gulf. They are interested primarily in 
securing certain traffic which originates inland, such as iron and 
steel at Pittsburgh, which now moves largely by rail to Baltimore 
and thence by water to the Pacific. Accordingly the carriers 
name an all-rail rate from Pittsburgh to the Pacific slightly in 
excess of the going rail-and-water rates, rail to Baltimore and 
water thence to the Pacific. If they did no more than this, and 
did it on a similar basis for each inland iron and steel producing 
group, they might well be within their rights and within the law, 
provided the rates conformed to the other criteria named herein. 
But having thus fixed a rate from Pittsburgh to the Pacific, they 
proceed to blanket this rate from all points of origin from the 
Atlantic to the Missouri River or even westward. Moreover, 
they propose at the same time to keep in effect rates from all 
eastern origins in the same territory to intermountain destina- 
tions graded roughly according to the respective lengths of the 
hauls. 

For example, Pittsburgh is accorded a rate of $1 on item No. 
10, iron and steel, to Pacific terminals because Pittsburgh can 
move the freight to Baltimore for 35 cents, and thence by water 
for approximately 60 cents or less. Pittsburgh, in other words, 
is given—perhaps appropriately given—a $1 rate, in place of its 
present $1.665 rate, because of its advantage of location in respect 
of the Atlantic seaboard. But the same reason can not justly be 
given for applying this same rate to iron and steel originating, 
let us say, at Chicago, or the Missouri River. The all-rail rate, 
Chicago to Baltimore, is 60 cents, thence by water to the Pacific, 
60 cents or less, making a through rail-and-water rate of $1.20 
measure approximately Chicago’s relative advantage of location ! 
via rail and the Atlantic seaboard. Wholly with the avowed pur- 


* Chicago is taken as illustrative, without passing upon the claim that via the 
Mississippi and the Gulf Chicago has a rail-and-water rate comparable with 
Pittsburgh’s rail-and-water rate to the Pacific. 
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pose of inducing competitive shipments from Chicago or the Mis- 
souri River to the Pacific, the region west of Pittsburgh is accorded 
a preferentail rate structure, which is based on “market compe- 
tition.” But if Pittsburgh and Chicago and Omaha all ship to 
Reno or Spokane, Pittsburgh is still to be compelled to pay a 
higher rate than Chicago, and Chicago a higher rate than Omaha, 
and thus the more distant points suffer the disability of the longer 
hauls required. 

The route, rail and water, is available to Pittsburgh at 35 cents 
(rail) plus 60 cents (water), a*total of 95 cents. If, therefore, iron 
and steel are to move from Pittsburgh, all rail, west to the Pacific, 
it must have a rate not much over 95 cents. Chicago, however, 
if it moves its iron and steel via Baltimore, must pay 60 cents 
(rail) plus 60 cents (water), or $1.20. Whether Chicago moves 
its iron and steel all rail, or rail and water via the Atlantic, Pitts- 
burgh has available a route 20 cents cheaper. Via the Atlantic 
seaboard Chicago therefore is at a distance disadvantage, from 
the Pacific, of 600 miles, or in this case, of 20 cents per 100 pounds. 

The carriers seek to justify this proposed rate structure on the 
ground that otherwise manufacturing will tend to be further 
concentrated on the congested Atlantic seaboard. They repre- 
sent that their proposed rate structure will beneficially distribute 
manufacturing throughout the Middle West and Central West. 
But this they may not do, unless it can be done without creating 
undue rate preferences. . . . 

The fact is well urged by the Pienin ceetibaln interests that the 
proposal to blanket all-rail rates from the Atlantic seaboard to 
the Missouri River, or even to the Colorado common points, will 
enable Pacific coast purchasers to buy in any market in this vast 
domain under an equality of freight rates, and thus to profit by the 
widest competition. The intermountain country will continue 
under the handicap that in purchasing in the same region it must 
pay more in freight on articles purchased in Pittsburgh than in 
Chicago and more on articles purchased in Chicago than in Kansas 
City. In other words, their markets are restricted, whereas the 
Pacific slope purchasers may disregard distance in their choice 
of an eastern market. 

We find that the general westbound application of these trans- 
continental carriers for authority to depart from the long-and- 
short-haul provision of the fourth section of the interstate com- 
merce act on this record should be denied. . . . 
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CAMPBELL, Commissioner, concurring in part: 

I concur in the conclusions of the majority in denying certain 
of the applications. It is my view, however, that the construction - 
placed upon the 1920 amendment of the fourth section does not 
recognize the full intent of Congress. To my mind “reasonably 
compensatory” as used in the amendment means a rate equal in 
amount to a “‘nonconfiscatory rate.” I fail to find any decisions 
of this commission giving any other interpretation to the words. 

In Morgan Grain Co. v. A. C. L. R. R. Co., 19 I. C. C., 460, at 
page 470, this commission approved’the meaning of compensation 
as defined by Mr. Justice Brewer in the following quotation: 


Compensation implies three things: Payment of cost of service, 
interest on bonds, and then some dividend. Cost of service im- 
plies skilled labor, the best appliances, keeping of the roadbed and 
the cars and machinery and other appliances in perfect order and 
repair. The obligation of the carrier to the passenger and the 
shipper requires all these. They are not matters which the car- 
riers can dispense with, or matters whose cost can by them be 
fixed. They may not employ poor engineers, whose wages would 
be low, but must employ competent engineers, and pay the price 
needed to obtain them. The same rule obtains as to engines, 
machinery, roadbed, ete., and it may be doubted whether even 
the legislature, with all its power, is competent to relieve railroad 
companies, whose means of transportation are attended with 
so much danger, from the full performance of this obligation to 
the public. The fixed charges are the interest on the bonds. This 
must be paid, for otherwise foreclosure would follow, and the 
interest of the mortgagor swept out of existence. The property 
of the stockholders can not be destroyed any more than the prop- 
erty of the bondholders. Each has a fixed and vested interest, 
which can not be taken away. (C. & N. W. Ry. Co. v. Dey, 35 
Fed. Rep. 879.) 


That Congress had this definition in mind I think is clearly 
shown by the debates in Congress. This interpretation of the 
meaning of the words ‘‘reasonably compensatory”? does not make 
the fourth section absolute as contended by the carriers. There 
is a certain amount of flexibility in the “twilight zone” of reason- 
ableness; that is, the difference that may exist between a non- 
confiscatory rate and a reasonable maximum rate. . . 
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CHAPTER XIII 
SAFETY OF SERVICE ! 


1. SAFETY OF EMPLOYERS 2 


By THE ComMISsION: 

Hearing was had on the application filed March 2, 1920, by the 
American Railroad Association on behalf of various carriers for a 
further extension of time within which to make their freight-train 
cars conform to certain of the standards of equipment prescribed 
by us in our order of March 13, 1911, made pursuant to the provi- 
‘sions of section 3 of the act of Congress of April 14, 1910, 36 Stat. 
L., 298, known as an act to supplement the safety appliance 
acts. ... The period fixed by us having expired, it became 
unlawful under the provisions of the act to use any car not con- 
forming with the standards so prescribed by us. Under a strict 
construction of the law a doubt arises as to whether there was any 
intention on the part of Congress to authorize us to suspend the 
operation of the statute with respect to standardization of equip- 
ment after its terms once became effective. 

Aside from the question of our jurisdiction, however, the record 
shows that on February 1, 1920, there were 2,319,380 freight cars 
owned by the carriers represented at the hearing, and that 60,170 
of these, or 2.6 per cent of the total owned, were not equipped in 
- conformity with the standards prescribed by our order of March 13, 
1911. It is estimated that 3,000 were equipped during the month 
of February, and that 12,021, or 20 per cent, were special service 
cars or cars which do not leave the line of the owning carrier. No 
reason was given why these 12,021 special service cars have not 
been equipped in conformity with the law or why they can not 
immediately be so equipped. This leayes 45,149 other cars to be 
equipped. Sixty per cent of them need minor repairs only, but 
more or less difficulty is involved in equipping the remaining 
18,060. Of these, 9,272 have less than 10 inches end-ladder 
clearance. If a special drawbar is used, the larger percentage of 
the 9,272 cars can be made to conform to the requirements. The 

1 See Jones, pp. 375-388, 558, and Vanderblue and Burgess, pp. 223-236. 
2 Safety Appliances, 58 I. C. C. 655 (August 7, 1920). 
279 
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number of bad-order cars on the lines of these carriers is about 
138,000, or approximately 6.5 per cent of the total number owned. 
The percentage of the number of bad-order cars has fluctuated 
during the last two or three years between a little over 5 and 
about 10 per cent. Most, if not all, of these nonequipped cars 
have been through the shops in the last 9 or 10 years. A witness 
for the carriers stated that he did not know that any freight car 
could stay out of the shop that long. 

It can not be maintained that the failure to have these cars 
equipped in conformity with the standards is due to any unfore- 
seen contingency. ‘The requirement for the standardization of 
safety-appliance equipment is of long standing, and attention has 
been directed to this requirement from time to time in previous 
hearings in this matter as well as in the several extension orders; 
at the hearing in August, 1919, the situation was discussed and the: 
understanding was had that no further extension would be neces- 
sary, asked, or granted. The arguments that shortage of material 
and absence of the cars from the lines of the owning carriers have 
delayed the required standardization are not convincing with 
respect to those cars which require only minor repairs, inasmuch 
as safety appliances are of standard dimensions and an order 
issued by the Railroad Administration June 30, 1919, required 
each carrier to equip all cars on its line not already standardized, 
regardless of ownership. We have seen that it will be more or 
less difficult to make 18,060 cars conform to the standards. But 
if these 18,060 cars are added to the number of bad-order cars, 
shown by the record to exist on the lines of the carriers, the per- 
centage of bad-order cars will be increased less than 1 per cent, or 
from 6.5 to 7.3 per cent; and if the entire 60,000 cars not equipped 
according to standard were added to the number of bad-order 
cars the percentage of such cars would be increased to 9.2 per cent, 
a figure less than the maximum, which, according to the record, 
has existed during the past two or three years. 

It is noted that all of the unstandardized cars referred to herein 
were in service July 1, 1911, and all of them are consequently 9 or 
more years old. No doubt many of these cars have practically 
outlived their usefulness and nearly reached the age of retirement. 
Cars of that age, if they have not heretofore been shopped for ex- 
tensive repair work, must shortly go through the shops, at which 
time the safety-appliance equipment can and must be made to 
conform to the standards. 
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We have been very liberal in the past in granting successive ex- 
tensions of time; in previous hearings on this subject, we have been 
convinced that good cause was shown for the extensions granted, 
notwithstanding that representatives of train-service employees 
in every case have opposed any further extension of time. We are 
not unmindful of the fact that the primary purpose of the safety- 
appliance law and standards is to reduce the hazard of employ- 
ment, and that extension of time within which carriers are required 
to comply with the standards delays the consummation of the 
beneficent purposes of the law. The hazard to employees does not 
diminish in the same proportion as the number of cars which are 
not standardized diminishes. The employees expect all safety- 
appliance equipment they are required to use to be standard, and 
when a car on which the equipment is not standard is used the fact 
frequently is not discovered by employees until after an injury has 
resulted. 

Upon consideration of all the facts of record we are of opinion 
and find that good cause has not been shown for any further ex- 
tension of the period of compliance and that serious burden or 
hardship will not be imposed upon the carriers or upon the public 
by denying the application in this case. 

An order denying the application will be entered. 


2. Auromatic Train Controt ! 


By THE CoMMISSION: 

This is a proceeding under section 26 of the interstate commerce 
act which authorizes us, after investigation, to prescribe the in- 
stallation of automatic train-stop or train-control devices or other 
safety devices, upon the whole or any part of the railroad of any 
carrier by railroad subject to the act. 

On January 10, 1922, we entered an order under which certain 
specified carriers, hereinafter referred to as respondents, were 
given an opportunity to show cause, if any, why an order should 
not be entered requiring the installation of automatic train-stop 
or train-control devices upon designated portions of their lines. 
Accompanying the order to show cause was a report which set 
forth the results of investigations conducted up to that time, and 
a proposed order containing specifications and requirements for 


1 Automatic Train Control Devices, 69 I. C. C. 258 (June 13, 1922). Subsequent 
Commission opinions on this subject are Automatic Train Control Devices, 85 I. C. 
C. 403 (December 17, 1923) and 91 I. C. C. 426 (July 18, 1924). See Vanderblue 
and Burgess, pp. 234-236.—Ed. 
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the installation of such devices. The order required each respond - 
ent to install, on a designated portion of its road, an automatic 
train-stop or train-control device in accordance with said require- 
ments. Hearings have been had upon the order to show cause at 
which all the respondents except nine, were represented by a 
general committee, and at which carriers individually presented 
data and arguments. 

Respondents represented by the committee opposed generally 
the entry of an order at this time upon the grounds: First, that 
there has not been any automatic train-stop or train-control device 
developed to an extent which would justify the issuance of an 
order; second, that the carriers have not had opportunity to make 
adequate service tests of devices which differ fundamentally in 
their principles of operation from those now installed and in opera- 
tion under service conditions, which were referred to in our report; 
third, that every reasonable effort is being made by the carriers to 
cooperate with the commission for the purpose of testing and 
developing devices which will best meet operating requirements; 
fourth, that the order requires a much greater number of and more 
extensive installations than are warranted, in view of the present 
state of the art; fifth, the costs of installation and maintenance of 
automatic train-stop or train-control devices are high and not 
within the present financial abilities of the roads. In connection 
with this objection it is contended that it should first be determined 
whether automatic train-stop or train-control devices will provide 
equal or greater additional safety for a specified expenditure than 
a like expenditure for automatic block signals, double-track ex- 
tensions, interlocking plants, additional steel equipment, under- 
crossing and grade separation; most of which, it is urged, not only 
increase safety but increase the capacity of a railroad and produce 
economies in operation. .. . 

Action by the Congress upon the subject of automatic control 
of trains was first taken on June 30, 1906, when by joint resolution 
the Interstate Commerce Commission was directed to “investigate 
and report on the use of and necessity for block signal systems and 
appliances for the automatic control of railway trains in the United 
States.” 34 Stat. L., 838. 

In compliance with this resolution we conducted an investiga- 
tion, one of the main features of which was an “inquiry into the 
methods of stopping trains in the event of failure of an employee, 
for any cause, to obey a signal indication.” In the report of this 
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investigation, made to Congress on February 23, 1907, it was rec- 
ommended that investigation by official tests of automatic appli- 
ances for control of railway trains be authorized, with an appro- 
priation to conduct such tests. 

Acting upon this recommendation the Congress in March, 1907, 
appropriated $50,000 to enable us to further investigate these 
matters and to conduct experimental tests. A special board, 
known as the block-signal and train-control board, was appointed 
by us in July, 1907, to carry on the work. For five years the board 
devoted its time to an intensive study of the subject, to investi- 
gations of numerous automatic train-stop and train-control devices 
and tests of devices which were believed to have merit. Reports 
were made each year setting forth the work done, the number 
and types of devices examined and tested, and the conclusions 
reached. In its fourth annual report December 11, 1911, the 
board stated that the art of automatic train control was then far 
enough advanced to warrant the installation of available devices 
with a view to their further development to meet the demands of 
safety in train operation. The board was convinced, as a result 
of its four and one-half years’ work, that if the use of automatic 
control devices were required in particularly dangerous locations 
the carriers would have no difficulty in protecting train movements 
in a manner fully to meet the demands of safety. The board 
further said: 

Few, if any, of the mechanical or electrical elements entering 
into the construction of automatic train-control systems involve 
any new principles, nor are they materially different from the 
elements used by the railroads in the every-day operation of their 
interlocking and block signals, train brakes, and other devices. 
The ingenuity and initiative which have been manifested by rail- 
road engineers in the development of much of the apparatus used 
in the conduct of railroad business greatly exceeds, in the opinion 
of the board, that required to produce apparatus which can be 
superimposed upon existing signal systems adequately to compel 
obedience to the signal indications. 

The railroads have been decidedly lax in developing the auto- 
matic stop and progress has been so slight in this direction that 
the actual experience which is necessary for the formation of proper 
legislative judgment is lacking. The board, therefore, does not 
believe that at the present time legislative compulsion to this 
end would be wise; it does believe, however, that the railroads 
should be urged and expected to develop the art of automatic 
train control so as to provide devices which will meet their oper- 
ating conditions. This appears to the board to be entirely prac- 
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ticable, and should it not be done with a reasonable degree of 
expedition, steps should be taken by the Government to stimulate 
such action. 


The conclusion of the board was that the information obtained 
from tests, together with knowledge of the general state of develop- 
ment of the art of automatic train control, showed that there were 
several types of apparatus and methods of application which, if 
put. into use by the railroads, would quickly develop to a degree 
of efficiency adequate to meet all reasonable demands; and that 
such devices properly installed and maintained would add mate- 
rially to safety in the operation of trains. In many situations, 
under conditions existing in this country, the board was convinced 
that the use of automatic train stops was necessary to the safe 
operation of trains. 

The final report was made on June 29, 1912. During its exist- 
ence the board investigated numerous devices and finally pre: 
sented a list of 18 automatic train-control devices which it con- 
sidered to possess sufficient merit to warrant tests under operating 
conditions. 

After the board’s work terminated investigation of automatic 
train-control devices lapsed until October 22, 1913, when an 
appropriation of $25,000 was made by the Congress. The work 
was assigned to the division of safety appliances of the commission, 
later known as the bureau of safety. This bureau continued the 
investigation from 1913 to 1920, along the same lines as the block- 
signal and train-control board; it continued the tests arranged 
for by the board and conducted others. 

The reports of the bureau for 1917, 1918, and 1919 show the 
extent of further tests of various types of devices. Five special 
reports were made to the Congress by us upon tests of certain de- 
vices, including intermittent electrical-contact types, a magnetic- 
induction type, and a type employing an insulated portion of the 
train and a short insulated track section. The conclusions ar- 
rived at were that the principles upon which the devices were 
intended to function were fundamentally sound and that they 
were capable of development to meet the requirements of practical 
service. It was strongly emphasized that further development 
work had to be done under actual service conditions with an in- 
stallation upon a considerable length of track where the traffic 
handled would furnish the necessary conditions to enable the 
several problems involved in automatic train control to be worked 


a 


SAFETY OF SERVICE 285 


out. The investigations of the bureau of safety supplemented 
the work of the block-signal and train-control board. They re- 
sulted in the same conclusions that the board had announced in 
1911. 

The conclusions reached as a result of the practically continuous 
investigations conducted from 1906 to 1920 were thus identical 
in substance, namely, that automatic control of trains is practi- 
cable; that the use of automatic train-stop or train-control devices 
is desirable as a means of increasing safety; and that the develop- 
ment of automatic train-control devices had reached a stage 
warranting the installation and use of such devices on a more 
extended scale. 

The results of these investigations, which had been reported 
by us year by year to the Congress, and the recognized need for 
some such device resulted in the inclusion in the transportation 
act, 1920, of a section which places upon us the duty, after in- 
vestigation, of ordering the carriers or any of them to install 
upon the whole or any part of their lines automatic train-stop 
or train-control devices or other safety devices which comply 
with specifications and requirements prescribed by us. That 
section, section 26 of the interstate commerce act, provides: 


That the Commission may, after investigation, order any car- 
rier by railroad subject to this act, within a time specified in the 
order, to install automatic train-stop or train-control devices or 
other safety devices, which comply with specifications and re- 
quirements prescribed by the Commission, upon the whole or 
any part of its railroad, such order to be issued and published at 
least two years before the date specified for its fulfillment. 


Following the enactment of that section we were urged to order 
the installation of various automatic train-control devices. We 
were not disposed, however, to issue an order without a review 
of past investigations and performances and a further investiga- 
tion, together with a thorough check under our own supervision, 
of the actual performances of these devices as installed and in 
operation. . 

With that end in view and in order to carry out the provisions 
of section 26 in the most effective and expeditious manner, we 
invited the cooperation of the American Railway Association. A 
joint committee on automatic train control consisting of repre- 
sentatives of the signal section and the operating, engineer, and 
mechanical divisions of that association was appointed in Novem- 
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ber, 1920. In presenting the matter to the joint committee we 
said: 

Numerous tests of automatic train control devices have been 
made, but there has been little effort to coordinate this work and 
to forestall unnecessary duplication of tests of substantially sim- 
ilar devices. As a result there are a number of devices listed in 
published reports, the functions of which can readily be accom- 
plished under service conditions, but the adaptability of which 
to meet the varied operating conditions and requirements has not 
been thoroughly established. 

In the administration of section 26 of the interstate commerce 
act the preliminary work may be regarded as already accom- 
plished. Exhaustive studies and comprehensive reports have been 
made and experimental tests have been conducted, the records 
of which are available. The next steps to be taken are the selection 
of one or more suitable locations on railroads equipped with auto- 
matic block signals where automatic train control installations 
may be made sufficient in extent to determine beyond question 
the practical utility of systems of this character; specifications 
and requirements to which the device to bea installed in a desig- 
nated location must conform are then to be prepared; the device 
is to be selected, and installed in accordance with these specifi- 
cations and requirements; it is to be placed in service and kept 
under close observation for whatever length of time may be nec- 
essary. 


The essential safety function of any automatic train-stop device 
is to stop a train where a dangerous condition exists ahead of the 
train, when the engineman for any cause fails to take proper action 
to stop. Several types of apparatus have been designed to do this. 
Additional features have been introduced so as to afford speed con- 
trol, whereby a train may be brought down automatically to a pre- 
determined safe speed at certain fixed locations which are estab- 
lished with relation to the fixed signals of a block system. 

In the most recent development of automatic train-control de- 
vices, continuous control is obtained whereby the engineman is 
not dependent upon indications received at fixed locations, but 
is immediately made aware of a change in condition ahead of his 
train and may act promptly to govern his train accordingly, but 
in the event of his failure so to do the device automatically oper- 
ates to protect the train either by slowing it down or by stopping it. 

The degree of control desired by a railroad will depend upon the 
particular operating and traffic conditions upon its road, and it is 
for this reason that automatic train-control devices have been 
further developed to provide functions in addition to the simple 
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automatic stop. Our order recognized that fact and defined an 
automatic train-stop or train-control device as a system or installa- 
tion so arranged that its operation will automatically result in 
either one or the other or both of the following conditions; first, 
the application of the brakes until the train has been brought to a 
stop, and, second, the application of the brakes, when the speed of 
“the train exceeds a prescribed rate, until the speed has been re- 
duced to a predetermined and prescribed rate. 

Our investigations have shown that a number of types of de- 
vices are available to meet the requirements laid down by us. The 
results desired may be obtained, for example, by means of a me- 
chanical trip, placed between or beside the running rails, or over- 
head, by impact with which an arm or lever projecting from the 
locomotive or tender is moved so as to operate the power-brake 
mechanism on the locomotive; electrically, by means of a ramp 
placed outside of and parallel to the running rails and a shoe placed 
upon the locomotive or tender in a position where it will come into 
contact with the ramp as the locomotive or tender passes the ramp 
location; electrically, by track-rail contact; and by induction, with- 
out any contact between train apparatus and roadside apparatus, 
whereby the operation of the locomotive train-control apparatus 
is made to depend upon effects produced by either magnets or 
inert elements placed at certain fixed points between or outside 
the running rails, or by the effects produced by electric currents 
carried in the running rails. 

The control obtained may be termed intermittent where indi- 
cations or impulses are received only at certain fixed points, or 
continuous where, as before stated, immediate and continuous 
indications are received by the engineman. . . . 


EFFECT ON TRACK CAPACITY 


Respondents, through their committee, state that the installa- 
tion of automatic train-control devices upon lines handling heavy 
traffic will tend to slow up train movements and to decrease track 
capacity, and, therefore, may require the addition of more running 
tracks to accommodate the same volume of traffic. 

The automatic train-control committee of the railroad adminis- 
tration discussed this problem in its report to the Director General 
of Railroads December 31, 1919, as follows: 


A properly operated automatic block-signal system adds to 
the capacity of a railroad by increasing the freedom and flexibility 
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of train movements over it. This condition should not be un- 
duly interfered with by the use of an automatic train-control 
device. It is apparent, however, that if such a device is to act to 
stop a train only in the occurrence of those emergencies caused by 
the failure of employees to obey signal indications the automatic 
brake application must be made a sufficient distance away from 
the actual point of danger to bring the train to a stop before reach- 
ing that point, under the most unfavorable conditions. This 
involves the necessity of providing maximum braking distance 
for all trains equal to that required for any train on the road. 

This cannot be done without decreasing the track capacity, 
and on congested railroads is therefore a matter for serious con- 
sideration. To overcome these difficulties permissive features have 
been installed to enable the engineman to nullify the brake appli- 
cation and speed-control apparatus is being developed. 


It is obvious that this difficulty arises only upon roads and por- 
tions of roads now operating to full capacity or nearly so. The 
problem is one not generally confronting all the respondent carriers, 
and arises, with respect to some of them, only in connection with 
operations over certain sections of their roads. In some locations 
a simple automatic stop will be adequate. In others speed control 
may be necessary or desirable or automatic stops on part of the 
line and speed control on other parts where traffic is heavy may 
be needed to provide safety in operation and at the same time 
satisfactorily meet traffic conditions. 


COST 


The cost of installing automatic train-control devices depends 
upon the nature of the particular installation, the number of loco- 
motives to be equipped, the type of device selected, and the extent 
of train control that is desired. 

The cost per mile of road and per mile of track can not be stated 
generally, for the reason that the number and length of blocks, and 
hence the number of indication points required per mile upon any 
road depend upon the operating conditions. The cost for loco- 
motive apparatus and for roadside or track apparatus will there- 
fore be given, together with the cost of the installations which have 
been under observation. 

From the various figures submitted by respondents and by pro- 
prietors and manufacturers it appears that the cost of locomotive 
apparatus for an intermittent-control device of the ramp type 
ranges from $400 to $1,000; for an intermittent-control device of 
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the induction type from $375 to $2,100; and for a continuous- 
control device, induction type, from $1,000 to $3,000. Assuming 
one indication point per block the cost of track equipment of the 
ramp type is from $200 to $550 per block; of the induction type, 
intermittent control, from $400 to $2,000 per block; and of the 
induction type, continuous control, from $300 to $1,000 per block. 
These prices cover installation costs and are stated to be the 
maximum prices for each unit of the particular device. They 
may be reduced when the apparatus is manufactured and installed 
upon a large scale... . 

Many of the respondents have filed estimates of the cost of 
installation upon selected portions of their roads, comprising 
passenger-locomotive divisions, which show a much higher cost 
than those indicated in the foregoing figures. The estimated 
figures show a wide variation both for engine equipment and 
roadway equipment. The differences are due in part to the type 
of device selected and the measure of control to be secured and in 
part to the varying number of locomotives to be equipped and the 
number of indication points upon the road. 

With these figures as bases they urge that a greater degree of 
safety might be secured by spending the money to eliminate grade 
crossings, to extend their automatic block-signal systems and 
interlocking plants, and to construct additional tracks. All of 
these are unquestionably desirable. Automatic train control, how- 
ever, will still be a necessary safety measure when all of these 
things shall have been completed. The compensation from a 
financial standpoint which will result from securing added safety 
should not be overlooked, however, when costs are being con- 
sidered. 

The accident reports made by the railroads to us show that 
from January 1, 1906, to December 31, 1921, there were 26,297 
head-on and rear-end collisions. These resulted in death to 4,326 
persons and injury to 60,682. The damage to railway property 
alone amounted to $40,969,663. The annual average of these 
collisions amounted to 1,643; the average number killed, 270; and 
the average number injured, 3,792. The average damage to rail- 
road property amounted to $2,560,603 per year. Losses due to 
damage to lading are not included in these figures but they are no 
doubt considerable. If to the large property losses there be added 
the death losses and the damages paid for persons injured, the 
total amount will be very great. . . . 
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We are convinced that the carriers can, if they are determined 
to do so, readily install upon their roads devices which will meet 
the requirements of safety and which at the same time will not 
unduly interfere with operating requirements. Had the railroads 
taken prompt action when the block-signal and _ train-control 
board pointed the way in 1911, the art would have been far ad- 
vanced to-day. Many of the operating problems, such as inter- 
changeability, effect on track capacity, and others which respond- 
ents have stressed in this proceeding, would have been solved. 
The development of the automatic block-signal system to its 
present state of efficiency is evidence of what can be accom- 
plished. 

It is evident from the record that automatic block signals were 
primarily installed as a means of increasing the capacity of existing 
lines. Such a system permits of the operation of more trains at in- 
creased speeds. This very fact, however, increases the possibility 
of accidents. Much has been done to furnish the engineman with 
reliable information, by means of wayside signals, of the conditions 
of the track ahead, but progress has been slow in providing means 
to automatically compel obedience to the signal indications. The 
fact remains that the correct operation of trains in compliance 
with the signals still depends entirely upon the knowledge, alert- 
ness, and skill of the engine crew. The danger is ever present that 
the engineman may fail to observe, correctly interpret, and obey 
the signals. Our accident reports have repeatedly shown this to be 
true. From January 1, 1911, to March 31, 1922, we investigated 
80 collisions, which occurred upon automatic block-signaled lines, 
due directly or indirectly to the failure of enginemen to observe 
or to be governed by signal indications. These accidents caused 
the death of 416 persons and injury to 1,837. The conclusion is 
inevitable that disastrous collisions will continue to occur unless 
and until automatic train-control devices are installed to protect 
against human failure. 

Our investigations have shown that the art of automatic train 
control has long since passed the experimental stage. No safety 
devices such as the automatic coupler, the air brake, and the 
automatic block signal were perfected to as high a degree as the 
automatic train-control devices before they were either ordered 
installed or were voluntarily adopted. 

The 15 years of investigation and study and the results obtained 
in the actual employment of these devices over periods of years 
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upon some of the railroads have clearly demonstrated the prac- 
ticability of and the necessity for automatic train stops or train 
control. The time has now arrived when the carriers should be 
required to select and install such device or devices as will meet 
our specifications and requirements. 


TIME FOR COMPLIANCE 


Under the act our order must be issued and published at least 
two years before the date specified for its fulfillment. The fixing 
of a time limit should be based upon a consideration of the time 
which has already run since the passage of the act and the progress 
and present state of the art. There should be considered also the 
time reasonably required to enable the carriers to select suitable 
devices from among those available, to develop them to meet their 
operating conditions and requirements in the designated locations, 
and to provide for the manufacture and installation of the appa- 
ratus. 

Some of the respondents contend that devices of the ramp type 
are unsuited to their needs and hence undesirable. They state 
that devices employing the induction principle will better meet 
their requirements, and therefore desire more time in which to test 
such devices. This is necessary, they believe, because there has 
been relatively less development of the induction type as com- 
pared with the ramp type. Proprietors and manufacturers of 
devices of the induction type support, in some measure, this 
request, because they are of the opinion that unless more time is 
allowed, respondents will perforce be limited to the employment 
of devices of the ramp type. . 

We do not desire to force any carrier to adopt a particular type 
which it believes is not entirely suitable to its peculiar needs, if 
there are others available which, within a reasonable time, may 
be shown to be more suitable. In view, however, of the investiga- 
tions which have already been made and the time which has 
elapsed, we are of the opinion that a six months’ period will give 
sufficient time for any road to decide upon the device it should 
select. Within this time, provided a sufficient installation is made 
and intensive tests of the device are conducted, it can be deter- 
mined whether or not the device will be suitable. 

Respondents will be required to make monthly reports to us 
during the six months’ period beginning July 1, 1922, of their 
arrangements for such tests and of the progress made. . . . 
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3. Hours or Service ! 


Mr. Justice Huaues delivered the opinion of the court. 

This is a bill in equity to annul an order made by the Interstate 
Commerce Commission on March 3, 1908, and for injunction. 
The order required the carriers . . . to make monthly reports, 
under oath, showing the instances where employés subject to. that 
act had been on duty for a longer period than that allowed. . . .? 

By stipulation there were introduced into record additional 
instructions issued by the Commission under date of August 15, 
1908. ‘These prescribed new forms, and also a separate form of 
oath for use in case there had been no excessive service; and it was 


1 Baltimore & Ohio Railroad Company v. Interstate Commerce Commission, 221 
U. S. 612 (May 29, 1911). 

2The important provisions of the ‘‘Hours of Service’’ Law (reprinted in full 
in a footnote to the decision) are contained in Sections 2 and 3 of that Act.—Ed. 

“Sec. 2. That it shall be unlawful for any common carrier, its officers or agents, 
subject to this Act, to require or permit any employé subject to this Act to be or re- 
main on duty for a longer period than sixteen consecutive hours, and whenever any 
such employé of such common carrier shall have been continuously on duty for 
sixteen hours he shall be relieved and not required or permitted again to go on duty 
until he has had at least ten consecutive hours off duty; and no such employé who 
has been on duty sixteen hours in the aggregate in any twenty-four-hour period 
shall be required or permitted to continue or again go on duty without having had 
at least eight consecutive hours off duty: Provided, That no operator, train dis- 
patcher, or other employé who by the use of the telegraph or telephone, dispatches, 
reports, transmits, receives, or delivers orders pertaining to or affecting train 
movements, shall be required or permitted to be or remain on duty for a longer 
period than nine hours in any twenty-four-hour period in all towers, offices, places, 
and stations continuously operated night and day, nor for a longer period than 
thirteen hours in all towers, offices, places, and stations operated only during the day- 
time, except in case of emergency, when the employés named in this proviso may be 
permitted to be and remain on duty for four additional hours in a twenty-four-hour 
period on not exceeding three days in any week: Provided further, The Interstate 
Commerce Commission may after full hearing in a particular case and for good 
cause shown extend the period within which a common carrier shall comply with 
the provisions of this proviso as to such case. 

“Sec. 3. That any such common carrier, or any officer or agent thereof, requiring 
or permitting any employé to go, be, or remain on duty in violation of the second 
section hereof, shall be liable to a penalty of not to exceed five hundred dollars for 
each and every violation, to be recovered in a suit or suits to be brought by the 
United States district attorney in the district court of the United States having 
jurisdiction in the locality where such violation shall have been committed; and it 
shall be the duty of such district attorney to bring such suits upon satisfactory in- 
formation being lodged with him; but no such suit shall be brought after the expi- 
ration of one year from the date of such violation; and it shall also be the duty of 
the Interstate Commerce Commission to lodge with the proper district attorneys 
information of any such violations as may come to its knowledge. In all prosecu- 
tions under this Act the common carrier shall be deemed to have had knowledge of 
all acts of all its officers and agents: Provided, That the provisions of this Act shall 
not apply in any case of casualty or unavoidable accident or the act of God; nor 
where the delay was the result of a cause not known to the carrier or its officer or 
agent in charge of such employé at the time said employé left a terminal, and 
which could not have been foreseen: Provided further, That the provisions of this 
act shall not apply to the crews of wrecking or relief trains.’’ 
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further directed that reports of hours of service of the employés 
described should be made by the secretary or similar officer of the 
carrier... . 

First. Although the question was not specifically raised by the 
bill, it is now contended that the statute is unconstitutional in its 
entirety and therefore no action of the Commission can be based 
upon it. It is said that it goes beyond the power which Congress 
may exercise in the regulation of interstate commerce; that while 
addressed to common carriers engaged in interstate transportation 
by railroad to any extent whatever, its prohibitions and penalties 
are not limited to interstate commerce, but apply to intrastate 
railroads and to employés engaged in local business. 

The prohibitions of the act are found in § 2. This provides that 
it shall be ‘‘unlawful for any common carrier, its officers or agents, 
subject to this Act, to require or permit any employé subject to 
this Act to be or remain on duty” for a longer period than that 
prescribed. The carriers and employés subject to the act are de- 
fined in § 1 as follows: ; 

“That the provisions of this Act shall apply to any common 
carrier or carriers, their officers, agents, and employés, engaged 
in the transportation of passengers or property by railroad in 
the District of Columbia or any Territory of the United States, 
or from one State or Territory of the United States or the District 
of Columbia to any other State or Territory of the United States 
or the District of Columbia, or from any place in the United 
States to an adjacent foreign country, or from any place in the 
United States through a foreign country to any other place in the 
United States. The term ‘railroad,’ as used in this Act, shall 
include all bridges and ferries used or operated in connection with 
any railroad, and also all the road in use by any common carrier 
operating a railroad, whether owned or operated under a contract, 
agreement, or lease; and the term ‘employés,’ as used in this Act, 
shall be held to mean persons actually engaged in or connected 
with the movement of any train.” 

No difficulty arises in the construction of this language. The 
first sentence states the application to carriers and employés who 
are “engaged in the transportation of passengers or property by 
railroad” in the District of Columbia or the Territories, or in 
interstate or foreign commerce. The definition in the second 
sentence, of what the terms ‘‘railroad” and “employés’’ shall 
include, qualify these words as previously used, but do not remove 
the limitation as to the nature of the transportation in which the 
employés must be engaged in order to come within the provisions 


294 ‘RAILROADS: CASES AND SELECTIONS 


of the statute. If the definition, in the last part of the sentence, 
of the words used in the first part be read in connection with the 
latter the meaning of the whole becomes obvious. The section, 
in effect, thus provides: “This act shall apply to any common 
carrier or carriers, their officers, agents, and employés (meaning 
by ‘employés’ persons actually engaged in or connected with the 
movement of any train), engaged in the transportation of passen- 
gers or property by railroad (meaning by ‘railroad’ to include all 
bridges and ferries used or operated in connection with any rail- 
road) in the District of Columbia or any Territory . . . or from 
one State . . . to any other State,” etc. In short, the employés 
to which the act refers, embracing the persons described in the last 
sentence of the section, are those engaged in the transportation of 
passengers or property by railroad in the district, territorial, inter- 
state or foreign commerce defined; and the railroad, including 
bridges and ferries, is the railroad by means of which the defined 
commerce is conducted. 

The statute, therefore, in its scope, is materially different from 
the act of June 11, 1906, chapter 3073, 34 Stat. 232, which was 
before this court in the Employers’ Liability Cases, 207 U. 8. 463. 
There, while the carriers described were those engaged in the 
commerce subject to the regulating power of Congress, it appeared 
that if a carrier was so engaged the act governed its relation to 
every employé, although the employment of the latter might have 
nothing whatever to do with interstate commerce. In the present 
statute, the limiting words govern the employés as well as the 
carriers. 

But the argument, undoubtedly, involves the consideration 
that the interstate and intrastate operations of interstate carriers 
are so interwoven that it is utterly impracticable for them to 
divide their employés in. such manner that the duties of those 
who are engaged in connection with interstate commerce shall 
be confined to that commerce exclusively. And thus, many 
employés who have to do with the movement of trains in inter- 
state transportation are, by virtue of practical necessity, also 
employed in intrastate transportation. 

This consideration, however, lends no support to the contention 
that the statute is invalid. For there cannot be denied to Congress 
the effective exercise of its constitutional authority. By virtue 
of its power to regulate interstate and foreign commerce, Congress 
may enact laws for the safeguarding of the persons and property 
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that are transported in that commerce and of those who are em- 
ployed in transporting them. ... The fundamental question 
here is whether a restriction upon the hours of labor of employés 
who are connected with the movement of trains in interstate 
transportation is comprehended within this sphere of authorized 
legislation. This question admits of but one answer. The length 
of hours of service has direct relation to the efficiency of the human 
agencies upon which protection to life and property necessarily 
depends. This has been repeatedly emphasized in official reports 
of the Interstate Commerce Commission, and is a matter so plain 
as to require no elaboration. In its power suitably to provide 
for the safety of employés and travelers, Congress was not lim- 
ited to the enactment of laws relating to mechanical appliances, 
but it was also competent to consider, and to endeavor to reduce, 
the dangers incident to the strain of excessive hours of duty on 
the part of engineers, conductors, train dispatchers, telegraphers, 
and other persons embraced within the class defined by the act. 
And in imposing restrictions having reasonable relation to this 
end there is no interference with liberty of contract as guaranteed 
by the Constitution. . 

If, then, it be assumed, as it must be, that, in the furtherance 
of its purpose, Congress can limit the hours of labor of employés 
engaged in interstate transportation, it follows that this power 
cannot be defeated either by prolonging the period of service 
through other requirements of the carriers, or by the commingling 
of duties relating to interstate and intrastate operations. 

Second. It is also urged that the statute is void for uncertainty. 
This objection is based on the wording of the first proviso in § 2 
of the act, which is as follows: 


“Provided, that no operator, train dispatcher, . . . shall be 
required or permitted to be or remain on duty for a longer 
period than nine hours in any twenty-four-hour period in. all 
towers, offices, places, and stations continuously operated night 
and day, nor for a longer period than thirteen hours in all towers, 
offices, places, and stations operated only during the daytime, 
except in case of emergency, when the employés named in this 
proviso may be permitted to be and remain on duty for four ad- 
ditional hours in a twenty-four-hour period on not exceeding three 
days in any week.” 


It is said that the words, ‘“‘except in case of emergency,” make 
the application of the act so uncertain as to destroy its validity. 
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But this argument in substance denies to the legislature the power 
to use a generic description, and if pressed to its logical conclusion 
would practically nullify the legislative authority by making it _ 
essential that legislation should define, without the use of generic 
terms, all the specific instances to be brought within it. In a legal 
sense there is no uncertainty. Congress, by an appropriate descrip- 
tion of an exceptional class, has established a standard with respect 
to which cases that arise must be adjudged. . . . 

Third. Finding that the objections to the validity of the statute 
are not well taken, we are brought to the question whether the 
Interstate Commerce Commission has authority to require the 
reports called for by its order. 

Section 4 of the act provides: 


“Sec. 4. It shall be the duty of the Interstate Commerce 
Commission to execute and enforce the provisions of this Act, 
and all powers granted to the Interstate Commerce Commission 
are hereby extended to it in the execution of this Act.” 


The Commission, then, may call to its aid in the enforcement of 
the act “all powers granted” to it. And, although* there might 
have been doubt as to the adequacy of the authority of the Com- 
mission, under the law as it formerly stood, to require these re- 
ports, there can be none now, in view of the amendment of § 20 
of the act to regulate commerce by the act of June 18, 1910, c. 
309, 36 Stat. 556. As so amended, this section contains the follow- 
ing provision: 


“The commission shall also have authority by general or special 
orders to require said carriers, or any of them, to file monthly 
reports of earnings and expenses, and to file periodical or special, 
or both periodical and special, reports concerning any matters 
about which the commission is authorized or required by this 
or any other law to inquire or to keep itself informed, or which it 
is required to enforce; and such periodical or special reports shall 
be under oath whenever the commission so requires.”’ 


This clearly embraces the power which the Commission here 
asserts, and it is certainly now entitled to promulgate an order 
requiring reports to be made. It follows that as, under the stipu- 
lation of record here, the requirement of the Commission is to 
operate wholly in the future and it has been suspended awaiting 
the final determination of this cause, the question of the authority 
of the Commission at the time the order was made has become a 
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moot one. Were there no other question before us the appeal 
would accordingly be dismissed, and to justify a reversal of the 
judgment and the sustaining of the complainant’s bill other 
grounds must appear. 

Nor can it be said, so far as the scope of the requirement of 
the order is concerned, that it goes beyond the authority which 
has been conferred upon the Commission. The order relates to the 
employés who are “subject to said act.’’? The bill alleges that, 
in the original forms prescribed, the carrier was required to show 
the employés who were “either on duty for a period of time in 
excess of that contemplated by the act or who had not been off 
duty after any period of service for the length of time prescribed 
by the act, and in the case of every such employé the carrier was 
required to state the cause of and the facts, if any, explanatory 
of the excess service thus rendered by the employé.” By the 
amended instructions set forth in the stipulation, it appears that 
“in case no employé has been employed in excess of the time 
named in said act, and in case no employé has gone on duty with 
less than the statutory period off duty,” a separate form of oath 
to that effect will be accepted in lieu of the forms which are to be 
used in detailing excess service. And, as already noted, the reports 
are to be made by the secretary or similar officer. 

To enable the Commission properly to perform its duty to 
enforce the law, it is necessary that it should have full information 
as to the hours of service exacted of the employés who are subject 
to the provisions of the statute, and the requirements to which 
we have referred are appropriate for that purpose and are com- 
prehended within the power of the Commission. 

Fourth. There is the final objection that to compel the dis- 
closure by these reports of violations of the law is contrary to the 
Fourth and Fifth Amendments of the Constitution of the United 
States. 

The order of the Commission is suitably specific and reasonable, 
and there is not the faintest semblance of an unreasonable search 
and seizure. The Fourth Amendment has no application. 

Nor can the corporation plead a privilege against self-crimina- 
tion under the Fifth Amendment. . . . With respect to its officers, 
it would be sufficient to say that the privilege guaranteed to them 
by this amendment is a personal one which cannot be asserted 
on their behalf by the corporation. But the transactions to which 
the required reports relate are corporate transactions subject to 
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the regulating power of Congress. And, with regard to the keep- 
ing of suitable records of corporate administration, and the making 
of reports of corporate action, where these are ordered by the 
Commission under the authority of Congress, the officers of the 
corporation, by virtue of the assumption of their duties as such, 
are bound by the corporate obligation and cannot claim a personal 
privilege in hostility to the requirement. . . . 

The decree of the Circuit Court is Affirmed. 


CHAPTER XIV 
ADEQUACY OF SERVICE ! 


1. Car DISTRIBUTION ? 


AtcHIson, Commissioner: 

This is a proceeding of investigation upon our own motion, en- 
tered upon March 22, 1921, with respect to the reasonableness and 
propriety of the present car-distribution rules of the respond- 
ents ii, % 

Essentially involved is the practice of the carriers as to what 
are commonly known as assigned cars for the loading of coal. . . . 
The inquiry necessarily involves the right to make an assignment 
or designation of certain cars to specific mines for definite shippers 
or consignees, and the rule to be observed in times of car shortage 
in counting such cars in the distribution of equipment among the 
various mines upon the railroad or a division. The propriety of the 
practice raises the questions as to whether it is in terms forbidden 
by law; and if not so proscribed, whether the practice is just and 
reasonable and otherwise conforms to the tests of the interstate 
commerce act. Three classes of cars are involved: (1) System 
cars, or cars of railroad ownership, set for loading upon the line of 
the owning carrier or such as may be on its line of railroad and not 
owned by some specific shippers or restricted as to use; (2) cars 
for foreign railway fuel, which are delivered to another carrier 
consigned to particular mine operators for loading with fuel for 
the use of the delivering carrier and return to it; and (3) private 
cars, which include cars owned or leased or subject to the exclusive 
control of particular persons, not carriers by railroad, who deliver 
them to the railroad for placement at designated mines for loading 
and subsequent transportation as desired by the private-car 
owners. The coal to be transported in the private cars may or 
may not be intended eventually to be used for railroad fuel. 

Counsel for respondents thus summarize the manner in which 

1Qn the general subject of service, see Jones, pp. 375-410, 440-441, 558-559, 
589-590, and Vanderblue and Burgess, Part III, ‘‘Service,’’ pp. 207-303; on ade- 
quacy of service, see Jones, pp. 388-399.—Ed. 


2 Assigned Cars for Bituminous Coal Mines, 80 I. C. C. 520 (June 13, 1928). 
See Jones, pp. 394-399, and Vanderblue and Burgess, pp. 252-257. 
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assigned cars are placed and how they are counted, in connection 
with other cars, in determining the cars to which mines are en- 
titled when, by reason of car shortage, it is necessary to distribute | 
the available equipment on a basis less than the aggregate of orders 
based on the respective mine ratings: 


Assigned cars must be placed at mines to which assigned. 

If the number of assigned cars exceeds the number of cars to 
which the mine is that day entitled under the rate of coal car 
distribution, the mine is not entitled to any additional cars for 
commercial coal loading that day. 

If the number of assigned cars does not equal the number of 
cars to which the mine is that day entitled under the rate of coal 
car distribution, the mine shall be given enough system cars in 
addition to bring its total placements that day up to the number 
to which it is entitled. 


Throughout this report the term commercial mines will be under- 
stood as referring to a mine which does not receive assigned 
CATS 2 iy 

The respondents have proposed for approval a code of rules as 
to mine ratings and car distribution. As to the assignment and 
counting of private cars and cars for railroad fuel, their proposal 
is found in the following suggested rules: 


(8) Private cars, such cars as are assigned to mines for railroad 
fuel loading in accordance with the decisions of the Interstate 
Commerce Commission in R. R. Commission of Ohio, et al. v. H. V. 
Ry. Co., 12 I. C. C., 398, and Traer v. Chicago & Alton Railroad 
Co. et al., 13 I. C. C., 451, and cars assigned to mines for loading 
of other coal upon order of the Interstate Commerce Commission, 
will be designated as “assigned” cars. All other cars will be desig- 
nated as ‘‘unassigned”’ cars. 

(9) If the number of assigned cars ‘placed at a mine during 
any period, as provided in rule 8, equals or exceeds the mine’s 
pro rata share of the available car supply, it shall not be entitled 
to any unassigned cars. The assigned cars, together with the 
mine’s requirements, will be eliminated, and the remainder of 
the available car supply prorated to the other mines, based on a 
revised percentage by reason of such elimination. 

(10) If the number of assigned cars placed at a mine during 
any period, as provided in rule 8, is less than its pro rata share, 
based on a revised percentage, it shall be entitled to receive un- 
assigned cars in addition thereto to make up its pro rata share. 


The rules proposed have the general support of the respondent 
carriers. They are opposed in their entirety by many associations 
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of mine operators and representatives of mine labor. The National 
Coal Association, an organization with a large and widespread 
membership of bituminous-mine operators throughout the United 
States, opposes the rules in their application to railroad fuel, but 
takes no position as to the assigned private cars. 


I. 


The rules proposed are the same as those in effect when the pres- 
ent proceeding was instituted, upon the lines of respondents which 
followed the practice of assigning cars, except for the addition of 
the words “and cars assigned to mines for loading of other coal 
upon order of the Interstate Commerce Commission,” in the first 
rule quoted. It seems to be taken by all parties that the rules 
quoted, so far as they relate to railroad-fuel cars, expressly pro- 
mulgate the practice which was put into effect by the carriers fol- 
lowing our decision in R. R. Com. of Ohio v. H. V. Ry. Co., supra, 
and in Traer v.C. & A. R. R. Co., supra, which we will hereinafter 
' refer to as the Hocking Valley case and Traer case, respec- 
tively... . 

A brief review of our previous decisions involving this subject 
will be helpful. 

Prior to 1907 the railroads commonly delivered to coal mines 
cars privately owned or leased, foreign railway-fuel cars, and cars 
for the carriers’ own fuel loading, according as the cars were con- 
signed or assigned and as the railroad had contracts for purchase 
of fuel coal. It was the usual practice to refrain from counting or 
charging such cars against the distributive shares of the mines to 
which they were given. All such cars were given to the mines for 
which they were intended and such mines received in addition 
their full share of the other cars available for distribution. Thus 
the cars assigned were not counted against the mine, as the phrase 
commonly ran. 

The practice of the carriers in not counting foreign railway-fuel 
cars and private cars against the mines to which consigned or as- 
signed was brought before us by complaints filed by the Railroad 
Commission of Ohio against the Hocking Valley Railway Company 
and the Wheeling & Lake Erie Railroad Company, respectively, 
which were disposed of together. The second case involved the 
so-called private cars, claimed to have been bought by certain coal 
operators, which were not included in or charged against the per- 
centages in distribution of cars to coal-mining companies. Both 
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complaints put in issue the practice of defendants in permitting 
the. assignment of foreign railway-owned fuel cars consigned to 
certain coal companies with which the foreign railway had con- _ 
tracts stipulating for the furnishing of cars, and failing to count 
them against the mines. The basis of both complaints was unjust 
discrimination under the law as it then stood. And, although the 
right of the commission to prescribe a regulation or practice in 
respect to transportation which was just, fair, and reasonable to be 
thereafter followed was adverted to, the basis of our decision was 
discrimination. Our decision, made July 11, 1907, has been cited. 
We held in effect that the private cars and foreign railway-fuel 
cars as described should be given to the mines to which they were 
consigned or assigned, but must be counted against the distribu- 
tive share of the mines. If such specially consigned or assigned 
cars equaled or exceeded the distributive share of a mine receiving 
them, the mine should have no additional cars, but if not equal 
to the distributive share, it should be given only sufficient addi- 
tional cars to make up its distributive share. 

In the Traer case, April 13, 1908, we followed the Hocking Valley 
case, and further held that cars used by defendants upon their own 
lines for transportation of their own necessary fuel supply may be 
given in any numbers to the mine or mines from which such fuel 
supply is received, but if such mine or mines also ship commercial 
coal the fuel cars so supplied must be counted against the mine or 
mines. An order was made to carry the findings of discrimination 
into effect. Injunction proceedings brought against the commis- 
sion by interested carriers resulted in a decree of the Circuit Court 
of the United States for the Northern District of Illinois enjoining 
the effect of the order so far as it required carriers to count their 
own fuel cars against the mine shares, but the order was sustained 
in other respects. Chicago & A. R. Co. v. Interstate Commerce 
Commission, 173 Fed., 930. On appeals by the commission the 
Supreme Court reversed the decree of the lower court and held the 
act had delegated to us authority to determine on complaint the 
question of distribution of the carrier’s own freight cars in times 
of car shortage as a means of prohibiting the undue preference and 
unjust discrimination forbidden by the act. Power to make the 
order, and not the expediency or wisdom of it, was the essential 
issue before the court. Interstate Commerce Commission v. I. C. 
R. R. Co., 215 U. 8., 452, id. v. C. & A. R. RB. Co., 215 U. S., 
479... . 
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In our report to the Senate and House of Representatives in 
Coal and Oil Investigation, 31 I. C. C., 193, 218, we repeated the 
substance of what we had found in the Hocking Valley and Traer 
cases. We expressed the view that when the carriers should adjust 
their rules in accordance with the views of the commission as ex- 
pressed in the cases cited (and others) no doubt many of the irregu- 
larities found to exist would be eliminated. 

The rule thus limiting the permissible assignment of cars either 
privately or railroad owned without counting them against the dis- 
tributive share of the mines was definitely established and remained 
in effect as a rule in a state of repose until the advent of Federal 
control over the railroads and over the production, distribution, 
and price of coal. That rule was substantially as found in rules 8, 
9, and 10 proposed by the respondents, with the exception of 
reference to cars specially assigned by our order, which is a new 
addition. The rule was accepted as settled, and although never 
acquiesced in by commercial mine operators as settled on the right 
basis, was not the subject of any formal complaint to which our 
attention has been directed down to the period of Federal con- 
tole AM 


II. 


Certain premises meet general acceptance in this record. It is 
recognized that the importance of the railroads in the distribution 
of coal and other commodities, and their general dependence upon 
bituminous coal in producing transportation, require that in some 
lawful way they may be assured of a steady supply of suitable coal. 
It is likewise generally admitted that, whatever means are adopted 
to secure such supply, emergencies will occur when the supply will 
fail unless the railroad is enabled by some means within the law to 
take sufficient coal ahead of less necessitous uses to keep the flow of 
traffic going as the public interest requires. There is no dissent 
from the proposition that confiscation of fuel coal by railroads is a 
practice to be avoided. It seems to be generally accepted that the 
public interest requires that the carriers shall not be subjected to 
unreasonable prices. Obviously the carrier should not be permitted 
to take advantage of a means provided by the public to insure an 
uninterrupted movement of traffic, as a means to coerce an un- 
reasonably low price for fuel. 

There is enough bituminous coal in the ground in this country 
to more than supply the demands of all consumers for a long 
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period. There are more than enough miners to produce coal for all 
purposes. There are more mines than is consistent with the most 
efficient use of equipment, and their aggregate capacity exceeds 
greatly the country’s demand. The demands for coal are seasonal, 
and as a result we have frequent seasonal or local car shortages. 
In 1916, when we began to feel the effect of the war in Europe, 
we experienced widespread car shortages, resulting in an investi- 
gation by us on our own motion, Car Supply Investigation, 42 
I. C. C., 657. The more recent general coal-car shortages and the 
steps taken to insure to carriers their fuel needs have already been 
adverted to. The aggregate time lost because of car shortages, 
local and general, is a considerable proportion of the whole of any 
recent elapsed period of time. And during each period of car 
shortage the practical problem of supplying the railroads with 
fuel has been presented sharply, and the meeting of the problem 
has been most troublesome, and has necessarily involved con- 
siderable general disturbance of production and transportation. 
The large proportionate demand for bituminous coal made by the 
railroads—nearly 28 per cent of the total consumed and exported 
by the United States annually—adds to the difficulty of the 
situation. . 

The position of the opponents of the assigned car for railway fuel 
may briefly be summarized as follows: (1) The practice reduces the 
car supply at commercial mines on certain divisions, since the as- 
signed cars are taken into account in determining the number of 
cars to which each division as a whole is entitled; (2) it results in a 
wastage of cars, because a mine loading assigned cars usually has 
more cars standing over than a mine loading commercial coal; (3) 
it produces great and harmful inequalities in working time in 
nearby competing mines; and (4) it affects the price of the coal 
purchased by the carriers injuriously to the mine operators, and 
that it results in the shipper buying transportation preference with 
coal, and the carrier buying coal with transportation preference. 
These contentions will be dealt with separately. 

The effect of the use of the assigned car for railway fuel is to 
diminish to some extent the supply of cars placed at commercial 
mines during periods of car shortage. The extent to which the 
practice causes a diminution in supply is in dispute; the mine 
operators opposing the practice consider it a serious matter, both 
because of its direct effect in limiting production, and because of 
the indirect effects upon their costs and labor supply, while the 
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carriers minimize the result and even claim compensating ad- 
vantages to the commercial mines because of the practice. Be- 
cause of wide differences in the practices of the railroads, and the 
many fluctuations due to changes in car supply, public clamor for 
coal, or service orders of the commission, it is extremely difficult 
to state in precise terms as to a division of a particular line what 
would have been the effect on the distribution of cars to commer- 
cial mines had no cars been assigned; and it is even more difficult 
to express in any arithmetical manner the result as to the carriers 
generally. There is much in the record on this subject, which 
must be weighed in the view of countervailing considerations. 
The estimates based on individual judgment in some instances 
indicate the increase in the commercial distribution would have 
been almost 40 per cent, at the height of the car shortage of 1922. 
Other testimony indicates a difference of from 10 to 30 per cent. 
Evidently the private assigned car figures in these estimates, as 
well as the railway fuel cars. The last column of the following 
table indicates the increased supply which commercial mines in 
the various districts on the Chesapeake & Ohio Railway would 
have received during the year 1920, if there had been a pro rata 
distribution of all cars, i. e., commercial, system fuel, foreign fuel, 
and private. 


New Coal Ken- 
River |Kanawha| River | Logan | tucky | Total. 
district.| district. | district.} district.| district. 


Per cent.| Per cent. |Per cent.|Per cent.|Per cent.|Per cent. 


Unassigned cars. placed, 
per cent of aggregate 


CODULESE AR tiereap riateta srene ateha IF 50.4 50.9 61.5 51.9 50.1 51.1 
Per cent of aggregate or- } 
ders if all cars prorated. .}| 56.7 56.6 55.9 55.8 54.4 56.0 


Increase in cars placed, if 
all prorated, per cent of 
aggregate orders....... 6.3 5.7 4.4 3.9 4.3 4.9 


In times of shortage, with a strong demand for coal, the orders 
may be taken as approximating the mine ratings. The percen- 
ages now to be quoted are in terms of the aggregate orders. During 
this same period, on an order for 26,429.1 cars, 25,509.7 cars were 
assigned for development of new mines, or under service order 
No. 9 of this commission. If these assignments had not been made, 
the percentage of unassigned cars placed would have increased 
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from 51.1 to 52.3 of the orders. If the assignment for railway-fuel 
and private cars had been abolished, and those cars prorated, the 
percentage would have further increased to 56.. Without private- 
car assignments, had the private cars remained off the line, the 
percentage would have decreased from 51.1 to 48.5. If no assign- 
ments for railway fuel or of private cars had been made, the former — 
class of cars being prorated to all mines and the latter being no 
longer on the line, the percentage would have decreased from 51.1 
to 50.1. If the assignment for railway fuel had been abolished and 
the railway-fuel cars prorated to all mines, the percentage would 
have increased from 51.1 to 52.7. 

The weakness of such a showing is that the orders by mines in 
times of shortage, taken as the base to which each of the percent- 
ages stated apply, which approximate the mine ratings, are no- 
toriously far greater than the normal mine capacities, or the ability 
of the carrier to transport, or the country to consume bituminous 
coal, when taken in the aggregate. The ratings are merely the 
factors to be used in determining the relative car supply each 
mine is to receive, in times of shortage, whether the supply be 10 
per cent or 90 per cent of the ratings. More significant would be a 
comparison of the number of cars which would be placed if all 
assigned cars were added to those distributed with the number in 
fact apportioned among the commercial mines. If the second line 
of percentages shown in the table above be compared with the first 
line, it will appear that the result of prorating the assigned cars 
(including private cars as well as those for railroad fuel) with the 
unassigned would have been to increase the supply of the com- 
mercial mines over the cars actually furnished by the following 
percentages of the cars in fact set: 


New River district... prune oe 12.5 per cent. 
Kana wie: CIsiich ax. aye ren «en 11.2 per cent. 
Coal River district. vo) eee ee 8.5 per cent. 
Logan wlistrietsce. 2aheh. Avice ieee 7.5 per cent. 
Kentucky district: i... cca taqunene nate 8.6 per cent. 

dhs! 52) pee a a 9.6 per cent. 


All interests represented take the position that the bituminous 
coal-mining industry is greatly overdeveloped, and that there is a 
surplus of labor available for such mines. In times of plentiful car 
supply, or when the demand for bituminous coal is low, many 
small or weak mines, which are the least economical to operate, 
are forced to close. Car shortages are usually accompanied by a 
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condition of alarm on the part of the consuming public, and a 
demand for the coal which becomes more excited as the coal-car 
supply lessens. This encourages the opening of the smaller and 
weaker mines with the recurrence of a poor car supply, and the 
parodox is presented that as the car supply becomes worse, the 
capacity of the open mines increases at even a greater rate. This 
makes more difficult the process of distribution as the cars in serv- 
ice can not be handled as efficiently, nor can as much coal be 
transported in the aggregate as if fewer mines were demanding 
service. The increase in demand and mine rating must be met by 
a pro rata distribution of the available cars, and thus the supply, 
already diminished because of the lesser efficiency possible in 
movement, is further diluted in the process of ratable distribution 
according to the enlarged capacity. The consequence is that in 
times of car shortage the commercial operators are in the keenest 
competition for cars. There is also a competition in the demand 
for cars as between users of coal. The service orders which we 
issued in 1920 and 1922 were based upon the insufficiency of the 
existing supply to meet all needs. Industries which were less vital 
to the public welfare, but better enabled to pass along their fuel 
costs, were able to bid up the price of coal for all users, and thus 
attracted an undue proportion from the more essential uses, to the 
detriment of the convenience of the public and the commerce of 
the people. A shortened car supply at commercial mines, from 
whatever cause, tends in this direction. . . . 

The circumstances surrounding and subsequent to our decisions 
in the Traer and Hocking Valley cases are such that the practice 
based upon the rule there announced can scarcely be given the 
sanctity of long observance in considering the question of reason- 
ableness or undue preference. We have already shown that the 
power of assignment during Federal control was lodged in the car- 
service section of the railroad administration. The rule was not 
reestablished until April 15, 1920. On October 1, 1920, service 
order No. 18 further limited the rule in its application, and that 
order, bottomed upon the emergency powers conferred upon us 
by paragraph 15 (a) of section 1, remained in force until March 
24, 1921, when we instituted the present investigation. From 1907 
to the latter part of 1918, there was no general coal-car shortage 
throughout the country except during the latter part of 1912. The 
rule announced in the Traer and Hocking Valley cases was never 
given nation-wide application. As the rule is unimportant to the 
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carriers in times of car surplus, it was only during the latter part 
of 1912, and during the latter part of 1916 and 1917, that the car- 
riers in the eastern part of the United States relied in a material _ 
way upon the rule in the securing of their fuel. The latter car 
shortage disappeared in April, 1918, and upon the recurrence of a 
period of shortage, the railroad administration had ordered the 
abolition of the practice. Shortly after Federal control was ter- 
minated, as previously stated, we assumed control of the situa- 
tion during the car shortage of 1920, due to the so-called outlaw 
strike, and exercised our emergency powers until the complete 
termination of the period of shortage. Similarly, in the recent car 
shortage due to combined effects of strikes of the bituminous-coal 
miners and railway shopmen, our special service orders and direc- 
tions controlled the distribution of equipment for coal loading. 
Indeed, during the life of certain of our service orders in the short- 
age of 1922, we notified the carriers that the use of the assigned 
car was regarded as inconsistent with the letter and the spirit of 
the general plan of distribution which we were seeking to effect- 
uate. From the beginning of the car shortage of 1916, at least, 
the operation of the rule has been bitterly contested and opposed 
by the majority of the commercial-mine operators, and solidly 
by mine labor whereever organized. .. . 


OE 


We may now consider use of private cars upon an assigned basis. 

Much of what has been said as to the practical effects of the 
practice of assigning railway fuel cars, system and foreign, is 
equally descriptive of the results of the assignment of private cars. 
There are certain additional matters which require consideration. 
In passing, we may repeat that the assignment of private cars was 
not prohibited by the United States Railroad Administration. 

In the Hocking Valley case we condemned the long-existing prac- 
tice of failing to charge private coal cars against the percentages 
in distribution of cars to coal-mining companies. In effect we 
held that private cars should be given to the mines to which they 
were consigned or assigned, but that they must be counted against 
the distributive share of the mines. If the number of such specially 
consigned or assigned cars equaled or exceeded the distributive 
share of a mine receiving them, it should have no additional cars, 
but if not equal to the distributive share, the mine should be given 
only sufficient additional cars to make up its distributive share. 
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Our holding is thus seen to have been a marked limitation upon a 
practice in effect and was based upon the issue as to undue dis- 
crimination or preference. .. . 

After the Hocking Valley case and subsequent decisions to the 
same effect, the ownership of private coal cars gradually declined 
until about. 1916. . . . Under the impetus of the war demand for 
coal and prolonged coal-car shortages, the ownership of private 
coal cars increased. There can be no doubt the incentive was the 
more regular and larger car supply provided under the operation 
of the assigned-car practice. The following statement shows the 
number of privately owned coal and coke cars as of January 1, 
1913, and for each year from 1916 to 1922: 


Wear asi boo es 1913 1916 TORE 1918 1919 1920 1921 1922 
Carsssent es 24,140 14,789 14,879 16,933 20,481 18,955 28,411 27,827 


The record indicates that the increase in the ownership of the 
private cars within recent years has largely been on the part of the 
public utilities, the steel plants, and the by-product gas producers, 
many of whom sell their gas directly or indirectly for public con- 
sumption. With each of these classes of owners, steadiness of 
production is highly important; they are large users of specialty 
forms of coal, frequently of a high grade, and often compete 
keenly among themselves for the coal of certain preferred varieties 
found in particular fields. It is significant that the fuel cost is 
either passed on directly to the customers of this class of users, 
or is capable of absorption in the manufacture cost. The conse- 
quences of the assignment of private cars are more strongly felt 
in certain localities than in others. On some railroads the question 
is relatively unimportant. Upon certain divisions of the Pennsyl- 
vania, the Louisville & Nashville, and the Chesapeake & Ohio 
the private cars are a considerable proportion of the whole. It 
is abundantly made clear from the record that as competition 
becomes more keen more and more the public utilities, steel 
producers, manufacturers of by-product gas, automobile manu- 
facturers, certain chemical manufacturers, glass works, and other 
industries likewise absolutely dependent upon a steady supply of 
coal, rather than face ruin each recurring coal-car shortage, will be 
compelled to acquire private cars which they may have assigned. 
The result is not only an increasing gross inequality between users 
of this form of equipment who are able to afford the very consid- 
erable expense in procuring and maintaining such equipment, 
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reflected immediately in the disproportion between the amount of 
their output or consumption as the case may be, but also that the 
available facilities of the railroad carrier other than cars—loco- | 
motives, tracks, and terminals—are taken up in great degree by — 
such classes of preferred users, so that the commercial mines are 
and will find themselves unable to procure transportation for even 
the ratable share of the cars which the carrier owns and sets for 
them. If the practice is continued, it is not too much to expect 
that in future periods of car shortage due to insufficient motive 
power, strikes of maintenance-of-equipment employees, and like 
causes, the scramble for coal on the part of users who can afford to 
pay the price will lead to the effort to assign privately owned loco- 
motives and train crews privately employed in the manner in 
which privately owned cars are now assigned. During the car 
shortage of 1922 we received requests to this effect. . . . 

The owners of private cars contend that such cars are essential 
to insure a regular and adequate supply of coal; that the cars were 
purchased only after all other remedies had been exhausted and 
that it was the only method whereby their coal requirements 
might be met, except by the assignment of cars on order of the 
Government. It is claimed that the use of private cars during 
car-shortage periods releases railroad cars for strictly commercial 
mines, which otherwise would have to be placed at private-car 
mines. This overlooks the fact that particularly in times of short- 
age the mine operator is entitled to an equitable rationing of the 
transportation facilities which are at hand, and that equality is 
vastly more important to him than a slight addition to his allot- 
ment, effectuated by giving his neighbor and competitor a better 
car supply. Except during car-shortage periods the investment 
which these owners have made, estimated at approximately 
$30,000,000 is of no practical utility to them. The mileage allow- 
ance paid by the carriers for the use of private cars, which is suffi- 
cient when the cars are employed in transportation service, is not 
adequate compensation for ownership, when there is a car surplus. 
But the investment was voluntarily made, by persons not common 
carriers. 

Congress has given the coal consumer a right to demand that 
adequate transportation facilities be provided by the railroad car- 
riers, and has afforded a remedy for the enforcement of that right. 
We are now prosecuting an inquiry upon our own motion, No. 
14489, under the provisions of section 1 of the act, as to the ade- 
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quacy of the facilities for the performance as common carriers of 
car service by each of the railroads subject to our jurisdiction, with 
a view to making an order requiring the respondents to provide 
themselves with such safe and adequate locomotives and cars as 
may be warranted by the facts as shown, and as required by law. 
This power upon our part, and remedy afforded to the shipper, 
first came into the interstate commerce act as one of the amend- 
ments made by the transportation act, 1920. The change in the 
law differentiates the present case from all those in which the 
assigned-car rule was developed as prior to February 28, 1920, we 
had no power to require a carrier to provide itself with reasonable 
facilities such as equipment, no question of discrimination being 
involved. United States v. Pennsylvania R. R. Co., 242 U.S., 208. 

Upon the facts shown of record we find and conclude that in the 
distribution of cars for transportation of coal among the bitumi- 
nous coal mines served by the respective respondents, and each of 
them, whether located upon the line of a respondent or custom- 
arily dependent upon it for car supply, any rule, regulation, or 
practice of the respondents, or any of them, whereby private cars 
or cars for the loading of bituminous coal for railway-fuel purposes 
are placed at any such mine in excess of the pro rata allotment and 
distribution of cars for coal loading currently made to any other 
of such mines which do not receive private cars or cars for railway 
fuel and which are on the same division or district established by 
such respondent for the distribution of cars, is and for the future 
will be, unjust and unreasonable, and unduly and unreasonably 
preferential of such mines receiving private cars or cars for railway 
fuel in excess of such allotment, and unjustly discriminatory 
against and unduly prejudicial to such other mines not receiving 
private cars and cars for railway fuel. We further find and con- 
clude that all cars should be distributed by such respondent to all 
mines on such district or division on a pro rata basis; and that if 
cars are assigned or consigned to any of such mines, and if they are 
placed at the mines to which they are assigned or consigned, they 
should be so placed that every mine on the same division or dis- 
trict should receive the same pro rata share of the total number of 
available cars, whether assigned, consigned, or unassigned, which 
are distributed to all mines on such division or district, and that all 
such assigned or consigned cars should be counted and charged 
against the mines at which they are placed in the same manner and 
to the same extent that unassigned cars are counted and charged. 
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It is not intended that this finding shall preclude the commission 
hereafter, in proper cases, in the exercise of the emergency powers 
conferred upon it by paragraph (15) of section 1 of the act, from 
requiring the placement of cars for bituminous-coal loading at 
any mine or mines in excess of the current percentage allotment 
made to mines generally upon the lines of the same carrier, or upon 
the same division, when the order or direction for placement shall 
so provide. 

There appears to be no reason for the continuance of the investi- 
gation as to carriers serving solely anthracite coal mines, and the 
present investigation, so far as it in terms covers the distribution 
of cars at anthracite mines, will be discontinued. 

We will enter an appropriate order, effective September 1, 
SODSt Re 


DaniIELs, Commissioner, dissenting: 

I concur in the report so far as it construes paragraph (12) of 
section 1 of the act. 

I am unable to concur in the finding that the present practice of 
assigning private cars and system or foreign-line cars for railway 
fuel to bituminous-coal mines is unjust or unreasonable or unduly 
or unreasonably prejudicial. . 

My reasons for withholding my concurrence in the report’s 
finding may be summarized as follows: First, the right of a com- 
mon carrier to obtain fuel for carrier purposes is based on such 
paramount necessity that the assignment of cars to mines whose 
entire output is taken by the carrier, even though such assignment 
of cars disregards a pro rata allotment of open-top equipment 
among all mines, is not unduly preferential of the carriers or 
prejudicial to the shippers of commercial coal. Unless the carriers 
obtain sufficient fuel of the character best suited for effectively 
moving their locomotives, it is apparent that efficient and economi- 
cal operation is rendered difficult or impossible. The resort by 

1 The effective date of this order was subsequently postponed, from time to time, 
pending decision upon petitions for rehearing filed by the carriers. But in Assigned 
Cars for Bituminous Coal Mines, 93 I. C. C. 701 (December 23, 1924), the Com- 
mission affirmed its former findings, and set March 1, 1925, as the effective date of 
the order originally entered on June 13, 1923. On March 12, thirty-five railroads 


filed a bill in equity in the United States district court at Philadelphia, attacking 
the order of the Interstate Commerce Commission. 

The Commission’s order, it was averred, was illegal and arbitrary, since, if 
allowed to stand, it would seriously hamper operation of the roads by making it 
difficult to obtain a sufficiency of fuel for their locomotives. Certain coal, coke, 


and steel companies had previously filed injunction suits for invalidation of the 
Commission’s order.—Ed. 
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carriers generally to the use of the assigned car would indicate 
that their experience demonstrates that this system is the most 
effective, efficient, and economical to attain the end sought. Nor 
am I persuaded that the abolition of the practice under the present 
rule will have any other effect comparable with the increased price 
of fuel to the carriers and a consequent increase in the cost of 
transportation. I am not persuaded that the abolition of the 
present practice will appreciably reduce the net cost of mining 
or moving commercial coal. New England carriers testify that 
the abolition of the practice will require a doubling of the amount 
of coal currently stored. Such augumentation of storage will 
absorb for railway-fuel use an additional number of open-top cars. 
It will saddle New England carriers with an additional cost per 
ton for the additional amount of coal they will have to store. It 
will augment the per diem and car rental. The same or similar 
effects may be anticipated in all regions of the country. Every 
additional car absorbed for the supply of railway fuel will lessen 
to the same degree the number of open-top cars available for gen- 
eral commercial use. It is argued that the abolition of the rule 
will permit an increase in the working time of commercial mines. 
The possible increase is, in the first place, not great quantitatively. 
It may amount to three days per month. There will be a corre- 
sponding diminution in the working time of the mines supplied 
now with assigned cars. The diminished overhead expenses per 
ton in the first instance will be offset by the increased overhead 
expenses in the second. Moreover, it must be borne in mind that, 
except in periods of shortage of open-top equipment, there will 
still continue a difference in the working days per month between. 
mines which secure large contracts covering their entire output 
and other mines which are not equally successful in making similar 
contracts for the disposition of their coal. When it is remembered 
that, taking a period of 10 or 20 years, the number of months in 
which there is a shortage of open-top equipment is a very small 
percentage of the total time, it would appear that the collateral 
effect of equalizing working time between commercial mines and 
assigned-car mines in the period of shortage of open-top cars will 
be in the long run almost negligible. The report properly indicates 
that the basic difficulty in the coal situation is the overdevelop- 
ment of bituminous mines and the vast potential oversupply of 
current requirements. This fundamental difficulty will persist 
despite the abolition of the assigned-car rule. 
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In short, so far as railway fuel is concerned, the assigned-car 
rule has proved on the whole a workable means of affording an 
adequate fuel supply of the proper quality and at a low price per 
ton. The revocation of the rule, in my judgment, will jeopardize 
the regular supply of dependable railway fuel; it will make for 
increased locomotive failures by reason of the inability of the car- 
riers to obtain the grade of fuel which is most efficiently employed; 
it will augument the price of railway fuel without appreciably 
affecting advantageously the price of commercial coal; and it will 
render inevitable, in times of emergency, a resort to emergency 
orders carrying priorities which, in essence, are an admission of the 
necessity and utility of the present practice. 

So far as the supplying of connecting carriers with coal is con- 
cerned, many of the considerations outlined above will apply. 
These connecting carriers on whose lines coal in sufficient amount 
is not mined now own open-top equipment which they may in part 
allot to other uses upon their own rails and thereby make an ad- 
ditional draft upon the open-top equipment of the carriers upon 
whose lines coal mines are located. Such a withdrawal will tend 
only to lessen the pool of open-top equipment now available for 
the movement of coal traffic generally. 

So far as the so-called private cars are concerned, the situation 
is slightly different, although I am not persuaded that the abolition 
of the present practice will result in any advantage to the public 
generally or to the ordinary shippers of commercial coal. With the 
violent fluctuations in the coal demand as between periods of 
intense industrial activity and periods of industrial depression, it is 
‘perhaps questionable whether the railroad carriers can be reason- 
ably expected to have ready at all times open-top equipment of 
their own ownership capable of carrying the peak load. Many 
private cars have been provided by their owners for just these 
periods of peak demand. They have thought it wise policy to 
make the investment to an aggregate amount of something like 
$30,000,000 rather than to risk their coal supply upon available 
equipment of carrier ownership or to confront the necessity of 
having to pay spot prices for coal in a runaway market. The 
abolition of the present practice limits the availability of these 
private cars for transportation purposes. For example, a public 
utility may turn over to a carrier 100 cars for placement at mines 
where the utility owner has contracted for the entire output. At 
present all of these cars would be placed at the mine, and, if the 
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output suffices, they would all be immediately loaded and moved. 
My understanding is that, under the change in the rule, while 
these private cars would have to be placed eventually at the 
designated mine, only the mine’s ratable proportion could be 
moved at a time when there was a general shortage of open-top © 
equipment. If the shortage amounted to 50 per cent, then half of 
these privately owned cars are required for the time being to stand 
idle on track and may not be moved except in accordance with 
the rule that assigns all open-top equipment to all mines in propor- 
tion to their respective ratings. How such a withholding of these 
cars from the work of transportation, even though for a temporary 
period, can benefit the public generally I am unable to see. 

It should also be remembered that the private car under the 
law as it now stands is not an outlaw. The act contemplates the 
furnishing of service and of facilities by the owner or the shipper 
of freight. Section 15, paragraph (13), provides that— 


If the owner of property transported under this Act directly 
or indirectly renders any service connected with such transporta- 
tion, or furnishes any instrumentality used therein, the charge 
and allowance therefor shall be no more than is just and reason- 
able, and the Commission may, * * * determine what is a reason- 
able charge as the maximum to be paid by the carrier or carriers 
for the services so rendered or for the use of the instrumentality 
so furnished * * *, 


Clearly, private cars are an instrumentality. 
In our report In the Matter of Private Cars, 50 I. C. C., 652, 672, 
we say: 


An amendment to section 1 of the act, approved May 29, 1917, 
provides as follows: 

“The Commission shall, after hearing, on a complaint or on 
its own initiative without complaint, establish reasonable rules, 
regulations, and practices with respect to car service, including 
the classification of cars, compensation to be paid for the use of 
any car not owned by any such common carrier, and the penalties 
or other sanctions for nonobservance of such rules.” | 

The Congress has thus recognized the use of privately owned 
cars in transporting the commerce of the country, and has pro- 
vided for their control by the Commission through rules and reg- 
ulations of carriers hauling them. 


The warrant for the carriers’ use of such an instrumentality is 
found in the act. For us to make a finding which shall in effect 
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restrict, or cripple, or prevent the use of such an instrumentality 
appears to me to defeat the plain expectation of the Congress 
expressed in the section above quoted. It may even be suggested 
that such action on our part offends against the constitutional pro- 
tection thrown about private property. It is urged that private 
coal cars now absorb a disproportionate share of carriers’ power 
and rails. But the legalized use of instrumentalities furnished by 
shippers implies the right to use a commensurate share of carrier 
power and tracks. Some of these private owners of open-top 
equipment utilize such equipment as a daily necessity in carrying 
on ordinary industrial operations where a steady supply of coal 
is absolutely indispensable. Other owners of private cars are pub- 
lic utilities supplying gas, electricity, and local transportation. 
Where concerns of either character, in reliance upon the lawful 
use of private equipment, have made substantial investments 
therein, I question the wisdom as well as the legality of impairing 
the serviceableness of such equipment by substituting the practice 
carried by the majority report. In the long run, it will amount to 
the unsatisfactory substitution of hastily issued emergency and 
priority orders whose effectiveness will be less than that secured 
through adherence to the present workable arrangement. 

In outlining the above objections to the majority report, I am 
free to say that many of the abuses connected with or attendant 
upon the assigned-car rule might be properly controlled and virtu- 
ally eliminated. I think, however, that the remedy proposed is 
likely to prove far worse than the difficulties experienced under 
the present practice. ... 


2. THroucH Routes anp JoInT Ratss ! 


Haran, Chairman: 

The complainant is an incorporated association with a member- 
ship composed of merchants and manufacturers of Baltimore. It 
demands that the Central Railroad Company of New Jersey and 
certain other carriers shall establish a through route and joint rates 
for the transportation of freight from Jersey City and New York to 
Baltimore, by way of Allentown and Gettysburg, in the state of 
Pennsylvania. It alleges that the defendants have neglected to 
establish such through route and joint rates in disregard of the 
obligations in that respect imposed by the act to regulate com- 


1 Merchants and Manufacturers Association vy. Central Railroad Company of New 
Jersey, 30 I. C. C. 396 (May 11, 1914). See Vanderblue and Burgess, pp. 260-265. 
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merce. It alleges also that the joint class rates to Baltimore 
maintained by the defendants from Philadelphia and from Brills, 
a point in the state of New Jersey just west of Jersey City, are un- 
reasonable and unjustly discriminatory; and the Commission is 
asked to establish just, reasonable and nondiscriminatory class 
rates between those points. 

From 1895 to 1905 a through route between New York and Balti- 
more, with joint rates applicable thereto, substantially as now 
asked to be established, was maintained by certain of the defend- 
ants as follows: New York-Allentown, 90 miles, over the Central 
Railroad of New Jersey; Allentown-Harrisburg, 90 miles, over the 
Philadelphia & Reading Railway; Harrisburg-Gettysburg, 46 
miles, over the Gettysburg & Harrisburg Railway; and Gettysburg- 
Baltimore, 71 miles, over the Western Maryland Railway; a total 
distance of 297 miles. 

For the greater part of the time since 1898 there have been in 
effect through routes by direct lines, with joint rates applicable 
thereto, between New York and Jersey City on the one hand and 
Baltimore on the other. 

These routes vary but slightly in length, and average about 188 
miles; the lines over which an additional route is sought are cir- 
cuitous and the distance is about 110 miles greater. Moreover, the 
proposed route is not one over which through traffic would be 
likely to move in any great volume under normal conditions. 
Generally speaking it would require at least a day longer to move 
freight under joint rates from New York to Baltimore over such a 
route than by the direct lines. 

The annexed diagram shows the lines of the existing routes, and 
also the lines of the proposed route through Allentown and Gettys- 
burg. It is to be observed that the Central Railroad of New Jersey, 
the principal respondent, gets much shorter hauls under the routes 
to which it is already a party than the haul it would get under the 
proposed route if established; and if it had not joined in routes and 
rates over the direct lines, a question might have arisen whether it 
could be compelled to do so. The statute declares that the Com- 
mission shall not require any carrier without its consent to embrace 
in a through route substantially less than the entire length of its 
line between the termini of such route, unless to embrace the entire 
length of its line would make such route “unreasonably long” as 
compared with some other practicable through route. But the 
Central of New Jersey, by voluntarily joining in two direct routes, 
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has embraced very much less than the entire length of its line 
between New York and Baltimore; and in its answer to the com- 
plaint, it explains that the reason it does not publish joint rates 
through Allentown and Gettysburg is because the public interests 
would not be subserved by such a route. It avers that shippers 
are best served by joint rates over the direct lines; and it denies 
that there is any public demand for the additional route demanded 
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PLATE 16.—Routes between New York and Baltimore. 


by the complainant. Most of the other defendants refer to and 
adopt the answer of the Central of New Jersey. 

The Western Maryland has filed no answer. A witness for that 
company testified that when the lines through Gettysburg were op- 
erated as a through route with joint rates it was customary to give 
second or third morning delivery on New York traffic at Baltimore, 
and the same delivery on Philadelphia traffic. He said he knew of 
no good reason why the old route and joint rates should not be re- 
established. The direct lines ordinarily make delivery of New York 
traffic at Baltimore on the first morning after shipment. 

The complainant’s contention for an additional through route 
and joint rates is based chiefly upon an alleged lack of facilities for 
handling package freight through the stations of the Baltimore & 
Ohio and Pennsylvania lines at Baltimore. It is insisted that if the 
proposed route and joint rates were established the stations of the 
Western Maryland at Baltimore would be brought into service and 
additional terminal facilities would thus be provided. There is 
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- nothing of record to show, however, that any considerable volume 
of freight that. now moves over the direct lines would be diverted to 
such circuitous route. 

The complainant’s evidence is to the effect that. for three or four 
months following September 1, 1913, there was some congestion of 
traffic at the Baltimore & Ohio and Pennsylvania terminals in 
Baltimore. It seems, however, that the probable cause of this 
congestion was the withdrawal by those lines on the date named of 
the so-called store-door delivery service which had theretofore been 
maintained by them for many years, and which embraced, with a 
few exceptions, the first three classes of freight.1 Baltimore mer- 
chants, within certain prescribed limits, had become accustomed 
to have their package freight delivered at their store doors; and the 
sudden withdrawal of the service naturally produced confusion 
and resulted in delays which for a few months were of a serious 
nature. The situation had greatly improved, however, at the time 
of the hearing of this case, though it was said that deliveries were 
not yet as promptly made as under the former service. As the 
merchants are becoming accustomed to the changed conditions, 
congestion is less marked and delays are less frequent; and there is 
nothing in the record seriously to suggest that the congestion may 
not be entirely eliminated within a reasonable time under improved 
terminal facilities and proper warehousing rules. There is no rea- 
son why congestion or confusion should result from deliveries, at 
adequately equipped stations or warehouses, to drays belonging to 
or employed by the merchants, any more than from deliveries to 
drays employed by the railroads. 

Whether future congestion would be prevented by an additional 
route and joint rates over circuitous lines is entirely conjectural. 
Several witnesses for the complainant expressed the view that the 
situation would be improved; but the sole basis of that view was 
that with the new route the terminals of the Western Maryland 
would be made available for handling freight. It was said that 
under the former through route and joint rates the Western Mary- 
land for a time earried daily about 50,000 pounds of package freight 
westbound, and from 20,000 to 30,000 pounds eastbound; but this 
was at the time of the great Baltimore fire of 1904 when the ter- 
minals of the other roads were in disorder. From the evidence of 
record we are not convinced that an additional route with joint 


1 See Vanderblue and Burgess, pp. 216, 218; and Washington, D. C., Store-Door 
Delivery, 27 I. ©. C. 347.—Ed. 
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rates over the circuitous lines would insure the handling of any 
considerable volume of freight through the Western Maryland 
terminals at Baltimore. 

There is a through-car service for merchandise freight from New 
York to Baltimore over one or more of the direct routes, and the 
cars move in through trains. It is not seriously contended that 
such a service could be successfully maintained through Gettys- 
burg, nor does the record suggest that there would be sufficient 
traffic to justify an effort to that end. 

It was testified by the traffic manager of the complainant that 
this proceeding is the outgrowth of the discontinuance of the store- 
door delivery. He stated that in the investigation of that matter 
it was discovered that a former route through Gettysburg had been 
closed to traffic from New York, and it was then decided to ask 
that such route be reestablished. It does not appear that there was 
any congestion of traffic at the stations in Baltimore prior to 
September 1, 1918, or that Baltimore merchants were subjected to 
inconvenience by the closing of the Gettysburg route in 1905. 

The Baltimore & Ohio and Pennsylvania roads are responsible 
for the condition of their terminals at Baltimore, and if their 
terminals are not sufficient to insure the prompt delivery of traffic 
they should be made so. It is not contended that the service under 
the existing through routes and joint rates is otherwise inefficient. 

It is well settled that even though through routes and joint rates 
may exist between two points, this Commission has the authority 
‘to establish additional routes and to prescribe just and reasonable 
joint rates to be applied thereto. But the grant of this authority 
contemplates the exercise of judgment upon the facts dis- 
closed. ... 

Upon the evidence of record, . . . the question is whether the 
public interests require a through route with joint rates between 
New York and Baltimore, over the circuitous lines referred to, in 
addition to the several existing through routes over the direct 
lines. In our judgment this question must be answered in the 
negative. The prayer of the complaint in this respect must be 
denied... . 

The class rates between Philadelphia and Baltimore through 
Gettysburg are somewhat higher than the class rates over the 
direct lines, but they are not shown to be higher than rates gener- 
ally in effect for similar distances in other parts of the same terri- 
tory. On the contrary, they are in some instances lower than the 
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class rates maintained by respondents for similar distances to 
interior points unaffected by water competition. The distance by 
the direct lines is 95 miles, whereas the distance through Gettys- 
burg is 229 miles. The record presents no good reason why the 
circuitous lines should be required, against their consent, to 
establish and maintain the same rates as the direct lines. The 
evidence does not show the existing rates to be unreasonable, or 
that their effect is to subject the complainant’s members to unjust 
discrimination. 

It follows from our findings that the complaint must be dis- 
missed, and it will be so ordered. 


3. ABANDONMENT OF SERVICE 
A. GENERAL PRINCIPLES ! 


The jurisdiction of the Interstate Commerce Commission over 
railroad abandonment is that: 


“No carrier by railroad subject to this Act shall abandon all 
or any portion of a line of railroad, or the operation thereof, unless 
and until there shall first have been obtained from the Commission 
a certificate that the present or future public convenience and 
necessity permit of such abandonment. ... From and _ after 
issuance of such certificate, and not before, the carrier by railroad 
may, without securing approval other than such certificate, 
comply with the terms and conditions contained in or attached 
to the issuance of such certificate and proceed with the... 
abandonment covered thereby.” ” 


In 1921 the Commission authorized the abandonment of 701.94 
miles of railroad, in 1922 of 526.53 miles, and in 1923 of 523.41 
miles. The greater part of this mileage was of short lines and 
branches, the longest single line of which abandonment was per- 
mitted being that of the entire line of 234.3 miles of the Chicago, 
Peoria & St. Louis Railroad in Illinois. While the application was 
vigorously opposed by representatives of communities and shippers 
along the line of road, the Commission acted upon a showing by 
the receivers under the mortgage forezlosure that the road had 
been piling up deficits for many years and that they were no longer 
able to finance its operation. A state court which had appointed 


1 from Kenneth F. Burgess, ‘‘ Federal Regulation of Railway Management and 
Finance,” Harvard Law Review, vol. 37, pp. 716-720 (April, 1924). Reproduced 
by permission. See Vanderblue and Burgess, pp. 299-303, and Jones, p, 558, 

2 See Sec. 1, pars. 18, 20, 41 Stat. at L. 477, 478, 
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the receivers had directed them to make application to the Com- 
mission for a certificate authorizing abandonment. As a part of 
its reorganization after a receivership, the Chicago & Hastern 
Illinois was likewise authorized to abandon a branch line in 
Indiana 162 miles in length. The Commission acted upon a 
showing of unprofitable operation, the omission of the branch 
under the reorganization plan, and the unwillingness of the bond- 
holders to furnish equipment. The operation of a part of this road 
was subsequently undertaken by a new corporation. 

It was early held that a clear case of necessity and public ad- 
vantage must be made out before a certificate would be issued. 
Mere inability to operate a branch line at a profit was held in- 
sufficient justification, where the carrier was making a return 
from its operations as a whole. Neither would abandonment 
be authorized for the purpose of effecting a saving in cost of opera- 
tion where the public served locally would have to pay higher 
freight charges via other routes. But where it was established that 
an entire line which it was sought to abandon had failed to earn 
enough to pay the expense of running its trains, the Commission 
held this to be ‘‘cogent evidence that public convenience and 
necessity does not require it to be kept in operation.”? While, 
prior to the enactment of this statute, the courts had frequently 
enjoined interference with railroad abandonment, they can now, 
so far as interstate operation is concerned, act only after deter- 
mination by the Commission upon an application for a certificate. ! 

On a showing of loss from operation and potential saving 
through abandonment of a part of a main line paralleling the 
main line of a competing railroad, the Commission authorized 
abandonment over the objection of small communities local to 
the line which was to be abandoned. The applicant here had 
made arrangements for a joint user of the remaining main line 
of the competitive carrier, and the Commission found 
“that the construction of two parallel railroads . . . was a wasteful 
duplication of transportation facilities; that the joint operation 
of one line, wherever possible, would adequately serve the trans- 
portation requirements, and that the economies resulting there- 


from would ultimately inure to the benefit of the territory trav- 
ersed as a whole.” ” 


1 Abandonment has been permitted by the federal courts over the protests of 
state authorities where past losses coupled with no reasonable prospect of future 
profit have been established. Brooks-Seanlon Co. v. Railroad Comm. of La., 215 
U.S. 396 (1920); Bullock v. R. R. Comm. of Fla., 254 U. S. 513 (1921)... . 

2 Abandonment of Part of Line by Oregon Trunk Ry., 72 1. C. C. 679, 683 (1922). 
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The primary test, therefore, which the Commission has ap- 
plied under this authority is the financial ability to continue 
operations. Where an entire railroad has made proof of the same 
facts which would have entitled to relief in the courts prior to 
1920, the Commission has authorized abandonment. In dealing 
with branch lines, the Commission in some instances has denied 
relief even on a showing of financial loss, where the burden upon 
the system as a whole was not great. The gain by the new legisla- 
tion appears to have been merely the transferring of primary 
jurisdiction from the courts to an administrative body. 

In one respect at least this has resulted in delay and a circum- 
locution of action. The courts originally exercised a jurisdiction 
over the entire abandonment of a railroad property, without 
regard to the intrastate or interstate character of the operations, 
protecting property rights under the Fifth or Fourteenth Amend- 
ment. But the primary jurisdiction of the Interstate Commerce 
Commission is only in respect to interstate operations and it can 
authorize total abandonments only on a finding that continued 
intrastate operation will burden interstate commerce.! As a 
practical matter, a railroad which ceases to operate in interstate 
commerce can rarely, if ever, continue its intrastate operations at 
a profit, and it may then resort to the courts in its abandonment 
of its intrastate operations for protection against the confiscation 
of its property. But this involves both delay and a multiplicity 
of actions. 


B. ABANDONMENT OF AN UNPROFITABLE RAILROAD ” 


By Division 4: 
The Chicago, Peoria & St. Louis Railroad Company, a carrier 
by railroad subject to the interstate commerce act, hereinafter 


1Tn an early case, Certificate for HE. Texas R. R. Co., 65.1. C. C. 486 (1920), the 
Commission authorized physical abandonment and dismantling of an entire line 
of railroad within the state of Texas. The Supreme Court, however, set aside this 
order in so far as it authorized physical dismantling and abandonment in respect 
to intrastate operations, in the absence of a finding by the Commission that con- 
tinued operation in intrastate commerce would be a burden upon interstate com- 
merce. Texas v. FE. Texas R. R. Co., 258 U. S204 (1922). Subsequent to this 
decision the Commission authorized only the abandonment of interstate operations 
except where the burden of continuing interstate operations at a loss would be 
reflected in the accounts of an interstate carrier, in which event abandonment as 
to both interstate and intrastate operations has been authorized. Abandonment of 
Line by Colo. & S. Ry., 82 I. C. C. 310 (1923), affirmed on rehearing, Feb. 11, 1924, 
SOLO Per S98. 

2 Abandonment of Chicago, Peoria & St. Louis R. R., 76 1. C. C. 801 (March 
19, 1923). The map (Plate 17) is reproduced, by permission, from the Railway 
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called the Chicago Company, and Bluford Wilson and William 
Cotter, as receivers thereof, on December 18, 1922, filed a joint 
application, pursuant to paragraph (18) of section 1 of the inter- 

; _.. state commerce act, for a 
certificate that the present 
and future public convenience 
and necessity permit the aban- 
donment of the railroad of 
said company... . 

The Chicago Company was 
incorporated on November 29, 
1909, under the laws of Illi- 
nois, and on January 1, 1913, 
acquired the property of the 
Chicago, Peoria & St. Louis 
Railway Company at fore- 
closure sale. On July 31, 1914, 
it was placed in the hands of 
Bluford Wilson and William 
Cotter, as receivers, by the 
Circuit Court of Sangamon 
County, at the suit of the 
Bankers Trust Company, trus- 
tee under its general and re- 
funding mortgage. The re- 
ceivers operated the railroad 
until January 1, 1918, when 
it was taken possession of by 
the United States and re- 
mained under Federal control 
until March 1, 1920, on which 
date it was returned to the 
receivers. July 1, 1920, the 
Equitable Trust Company of 
New York, trustee under a 
prior-lien mortgage executed 
by a predecessor company, filed a bill to foreclose in the same court, 
and on that date Bluford Wilson and William Cotter were 
also appointed receivers in said proceeding and directed to 
turn over to themselves as such receivers all property there- 
tofore in their possession under the order of July 31, 1914. 


St. Louis Railroad. 
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The receivers have since continued in possession of and have 
operated the railroad. 

On October 20, 1922, a committee of act Mere bondholders, ap- 
pointed pursuant to a bondholders’ protective agreement, re- 
quested the receivers to forthwith take the necessary proceedings 
to procure the discontinuance of operation of the railroad. On the 
same day a committee representing the general and refunding 
mortgage bondholders joined in the above request, reserving the 
right to question the priority of certain liens. Thereupon the re- 
ceivers applied to the court for instructions, and on December 9, 
1922, the court entered an order directing the receivers to make 
application to us and to any other commission or governmental 
body deemed by the receivers to have jurisdiction for leave to 
abandon operation of the railroad. This order recited that it 
appeared to the court that it is impossible for the receivers to 
operate said railroad and property except with continuing losses 
and accumulating deficits. 

The country traversed, with the exception of 15 miles south from 
Havana on the Jacksonville branch and approximately 10 miles 
south from that point on the main line, and for a distance of 15 
miles between Hettick and Medora on the main line, is a part of 
the richest agricultural territory in Illinois. This railroad serves 
35 cities and incorporated villages, 20 of which have no other rail- 
transportation facilities. The straight-line distances from the lat- 
ter points to another railroad range from 1.5 to 13.8 miles, the 
average distance being 6.66 miles. The intervening highways, 
with few exceptions, are in fair condition. The populations of the 
towns and villages that would be deprived of rail service through 
the proposed abandonment range from 120 to 1,050. The total 
population in the territory served is estimated by the applicants 
at 372,241. Three coal mines, 43 grain elevators, and 3 manufac- 
turing plants are located at points not served by another railroad. 
At competitive points, 10 grain elevators, 18 industries, and 2 coal 
mines are located solely on the tracks of this railroad. The line 
connects with 38 railroads, including terminal lines, for interchange 
of traffic, at 68 points. In the East St. Louis district 19 of these 
connections are made through interchange by the Terminal Rail- 
road. It also connects at East St. Louis with the Wiggins Ferry. 
The distances between competitive points are materially greater 
by this line than by other railroads. Manufacturing industries of 
importance are located at points served by other railroads. 


326 RAILROADS: CASES AND SELECTIONS 


On behalf of the applicants it is represented that from March 1, 
1920, to June 30, 1922, the average annual operating deficit, before 
bond interest or interest on receivers’ certificates, was $605,000, 
and that if adequate charges for maintenance and depreciation had 
been made the operating deficit would have averaged $832,000 per 
annum; that the taxes for 1921, approximating $120,000, are un- 
paid, and that threats have been made by the taxing authorities 
to sell the property; that large penalties are accruing because of 
default in paying taxes; and that the taxes for 1922 will be due 
shortly and no funds are available to pay them. It is claimed that 
the receivers have been able to operate the railroad thus far by the 
omission of proper maintenance, depletion of capital assets, and 
indulgence of creditors, and that they can not procure credit for 
further operation. From time to time traffic balances have been 
pledged to secure bank loans to meet pay rolls. Large amounts 
are owing for coal, and it is stated that if the coal companies refuse 
further credit it will be necessary to discontinue operations within 
two or three days thereafter, as no surplus fuel is on hand. Re- 
ceivers’ certificates to the amount of $295,000 are outstanding, of 
which $230,000 are past due and unpaid. Authority has been 
granted the receivers to sell additional certificates to the amount 
of $335,000, but it is claimed that they have been unable to dispose 
of them after diligent effort. It is stated that the Government lost 
$1,900,000 in operating the line during the Federal control period. 

The general balance sheet of the Chicago Company and its 
receivers as of October 31, 1922, showed capital stock, $4,000,000; 
funded debt unmatured, $4,122,000; current liabilities, $2,666,- 
974.26; unadjusted credits, $909,360.15; investment in road and 
equipment, $8,271,566.80; investments in affiliated companies, 
$350,000; other investments, $13,100; current assets, $580,939.29: 
unadjusted debits, $433,010.30; profit and loss debit balance, 
$2,049,927.82. Interest on the prior-lien bonds to the amount of 
$450,000 is due and unpaid, while the interest on the general and 
refunding bonds has been in default since 1914. 

For the period beginning January 1, 1917, and ending October 
31, 1922, the results of operation were as follows: Operating reve- 
nues, $12,685,246.24; operating expenses, $14,529,747.63; deficit in 
net railway operating income, $2,966,152.10. The net operating 
revenues for the first 10 months of 1922 showed a deficit of $62,- 
854.29, as compared with a deficit of $272,216.19 for the corre- 
sponding period of 1921. It is stated that the apparent im- 
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provement in operating results in 1922 is due almost entirely to 
undermaintenance caused by financial inability to make ade- 
quate repairs for efficient operation. The losses from operation in 
November and December, 1922, were $28,000 and $26,000, re- 
spectively. The total tonnage handled decreased from 2,410,207 
tons in 1917 to 1,289,707 tons in 1921. The chief commodities 
transported were bituminous coal, agricultural products, and 
clay, gravel, sand, and stone. Passenger revenues for the five- 
year period beginning January 1, 1917, totaled $1,494,167.02. A 
. number of reasons are assigned by the applicants for the decrease 
in traffic. It is claimed that soliciting agencies maintained by the 
Chicago Company at four large traffic-producing centers foreign 
to its line were discontinued during the Federal control period, and 
that a large freight tonnage that was being received as a result of 
years of solicitation was lost through short routing. The appli- 
cants represent that the railroad was turned back to the receivers 
at the end of Federal control in poor physical condition, and that 
the receivers were unable to open outside agencies because it was 
necessary to devote the small available financial resources toward 
making the railroad safe for operation. Within the last year a 
concrete road has been completed between East St. Louis, Spring- 
field, and Peoria substantially paralleling the entire length of the 
main line. Both passenger and freight revenues have suffered 
from automobile competition. Considerable business has been 
lost by shortage of motive power and inability to furnish cars at 
competitive points, particularly East St. Louis and Peoria, where 
unrouted freight is delivered to carriers able to handle it. Of 1,701 
freight cars owned, 840 are in bad order, and 20 out of a total of 
51 locomotives are out of service, awaiting heavy repairs. It ap- 
pears that for a number of years the Chicago Company has been 
unable to devote sufficient sums to maintenance. As a result the 
road and equipment are in poor physical condition. No funds are 
available to improve them or to maintain them in their present 
condition, and the credit of the receivers is exhausted. Inadequate 
maintenance has impaired the ability of the line to perform trans- 
portation service and has made it necessary to restrict the speed of 
trains, resulting in a large increase in the cost of operation. It is 
represented that operation of the line will soon become dangerous 
unless substantial sums are made immediately available for main- 
tenance. The testimony shows that it would cost $1,750,000 to 
rehabilitate the railroad, without including anything for working 
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capital. The vice president of the Chicago Company, who is also 
general manager for the receivers, testified that if the line were re- 
habilitated and financed entirely by capital stock it would require 
an increase of over 100 per cent in local traffic to pay operating 
expenses. It is represented that engineers employed by the prior- 
lien bondholders’ committee reported that in their judgment the 
railroad, if rehabilitated by the expenditure of an amount neces- 
sary to put it in good operating condition, would not be able to 
earn a return even on the rehabilitation cost. 

This railroad is located in a highly competitive territory and it 
is claimed by the receivers that increased divisions on freight, on 
which the road secures an intermediate haul, and on business des- 
tined to and originating on the line at competitive points, would 
result in greater loss than gain because connecting lines would 
solicit against the Chicago Company’s line. On business originat- 
ing and received at noncompetitive stations, which originates at 
or is destined to stations on other lines, the divisions now received 
exceed a mileage prorate and for the year ending October 31, 1922, 
amounted to $401,498.84. It is claimed that this is the only traffic 
on which additional income could be secured through increased di- 
visions, but as the net operating loss for the same period was 
$587,123.32, it is asserted that any increased divisions would not 
furnish sufficient revenue to enable the receivers to continue opera- 
tion. 

On the part of the protestants testimony was offered tending to 
show that there would be a large decrease in real-estate values 
through the proposed abandonment, the figures submitted totaling 
more than $8,000,000. Depreciation in values of farm lands is 
estimated from 10 to 30 per cent. It is pointed out that some ship- 
pers at competitive points would be placed at a disadvantage be- 
cause their industries are located solely on sidetracks of the 
Chicago Company, and that several towns would be left without 
railroad service. 

There are 17 trunk-line railroads which connect directly with 
this line and 7 others which connect via the Terminal Railroad at 
East St. Louis. The vice president of the Chicago Company testi- 
fied that those portions of the line from Pekin to Manito, 11.9 
miles; Petersburg to Waverly, 45.2 miles; Grafton to East St. 
Louis, 35.4 miles, as well as some industry tracks at competitive 
points, might be acquired and operated by connecting lines or 
industries. Along these portions of the line there are 16 industrial 
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plants, 16 grain elevators, and 5 coal mines which are located 
exclusively on the tracks of the Chicago Company. The indus- 
tries on the line between Grafton and East St. Louis furnish the 
greater part of the tonnage in manufactured products. 

The burden of establishing a case which will justify us in finding 
that the public convenience and necessity permit of the abandon- 
ment of a line of railway or the operation thereof rests upon the 
applicant. The present record establishes that the receivers can 
no longer operate the line as an independent unit. Long-continued 
deficits in railway operating income, with resultant undermain- 
tenance, render further operation by the receivers unsafe and im- 
practicable, and maintainable only by further dissipation of capital 
resources. It may be that the line or parts thereof could, under 
certain circumstances, become self-sustaining. Possibly the line 
as a whole could be operated to some advantage by a connecting 
trunk line, but, so far as the record shows, no connecting trunk 
line has shown any interest in acquiring the line. As stated above, 
one of the witnesses appearing on behalf of the applicant testified 
that sections of the line might be acquired and operated to ad- 
vantage by connecting lines or industries, pointing to the con- 
clusion that other sections of the line can no longer be operated by 
any one and should be abandoned. Whether or not any particular 
section of the line can be operated successfully can not be deter- 
mined definitely except after trial. It is therefore impossible for 
us to determine with respect to any particular section of the line 
whether it should be abandoned or continued in operation. The 
record justifies the finding that the operation of the line as a whole 
may be abandoned. Nothing herein decided will preclude the 
continued operation or the restoration to operation of any sections 
of the line which, it may subsequently develop, may be success- 
fully operated. 

It is assumed that the court having jurisdiction of the receiver- 
ship will require the receivers to first offer the entire railroad for 
sale for continued operation, and that if no satisfactory bid on this 
basis is received, to offer the road for sale in sections for continued 
operation; and if no satisfactory bid is received for any section or 
sections to then offer such remaining section or sections for sale 
as scrap or junk. Reasonable publicity should be given the above 
offer or offers in the territory to be affected. At connecting points 
shippers or connecting carriers should be given opportunity to 
purchase the tracks and terminal facilities. This procedure will 
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doubtless save for operation such sections of the line as may be 
practically operated. The future success of such sections will be 
dependent in large measure upon the support of the people to be 
served, especially those who may be entirely dependent upon said 
sections for transportation. They should realize that they have a 
duty to perform. The mere desire to have a railroad is not enough. 
There must exist the will to cooperate in its operation by accepting 
such reasonable economies in service as may be feasible, and by 
adequately supporting the line. Resort should not be had, where 
no necessity exists, to other carriers or to other forms of transporta- 
tion. 

Upon the facts presented we find that the present and future 
public convenience and necessity permit the abandonment of oper- 
ation, as to interstate and foreign commerce, of the line of railroad 
in question. A certificate to that effect will be issued accordingly. 


CHAPTER XV 
RAILROAD TERMINALS ! 


1. Rartway SERVICE AND REGULATION IN Port TERMINALS 2 


The regulation of transportation in the United States has been 
the outgrowth of a theory which has demanded competition among 
common carriers. Our early railroads were short and disconnected 
lines and the regulation, if any, was local in character. As these 
roads lengthened out into systems many difficult problems pre- 
sented themselves and the relation of common carriers to industries 
took on a new significance. This was not appreciated for some 
time and the carriers in this country were left without adequate 
control for more than half a century. Even at the present time our 
legislation does not recognize sufficiently the fundamental princi- 
ples of economics which should be applied to the transportation 
business. Our theory of railroad control in this country has ap- 
parently assumed that carriers and industries belong to the same 
class. The principles of economics which might apply to certain 
industries have been carried over into railway regulation, and it 
has been impossible, therefore, for carriers to render the kind of 
service which the public has a right to expect. Nor will carriers 
render the service which they should until legislation forces them 
to do certain things they will not do under present railway legisla- 
tion. 

In this country as compared with European countries we had 
little regulation of railway building. For many years railroads 
were built parallel to each other; in some instances, merely to 
force the original road to buy out the newcomer in order to prevent 
rate wars. In France, on the other hand, the regulation of railway 
building was of such character that railroads were planned by 
engineers under direction of the French government. Generally 
speaking, the roads there radiate out from Paris like the spokes in 
a wheel. The ambitious promoter of railroads did not find a fertile 
field in France. In this country, in addition to much parallel 


1See Vanderblue and Burgess, pp. 272-281. 
2 From C. O. Ruggles, American Economic Review, vol. 11, pp. 488-446 (Septem- 
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building, certain roads secured most of the valuable land suitable 
for terminal transportation and it has been difficult for late comers 
in our important terminals to render efficient service to the public. 

The lack of regulation of railroad building in America has had 
some very unfortunate results. It resulted in excess of railroad 
mileage over needs throughout many portions of the country and 
it brought monopoly control of terminal facilities. Charles Francis 
Adams pointed out in 1875 that in this country railroads were 
built out into sections where nobody lived and from that point on 
out to where nobody cared to go. The excess of transportation 
facilities continued until about 1905 and it meant keen competition 
among roads. Our parallel mileage has meant more discrimination 
on the part of carriers in favor of or against industries than has been 
the case in other countries. Moreover, it has meant that terminal 
facilities over which certain roads have had monopoly control have 
been used to secure traffic that could not otherwise be obtained. 
It is evident, therefore, that one of the most vital phases of railway 
regulation for the future is that of the control of transportation 
service within our important port terminals and in a eer coor- 
dination of rail and ocean transportation. 

The difficulties now encountered in rendering efficient trans- 
portation service in our port terminals may be attributed to three 
groups of causes: (1) those which concern railroads primarily; 
(2) those that result from the practice of certain industries; and 
(3) those due to the lack of foresight on the part of governing 
authorities in providing for the coérdination of all terminal trans- 
portation services and facilities. 

The traffic which enters important ports is of two kinds: first, 
traffic destined for points beyond the port, and, second, that for 
distribution within the port terminal itself. It will not be possible 
to prevent the clogging of our transportation machinery and the 
necessity for embargoes upon freight when traffic becomes heavy, 
so long as all the carriers within our port terminals are permitted to 
handle traffic in the interest of the individual systems concerned. 
Railroad control of strategic terminal facilities in our ports has 
been the natural outcome of competition among our railroads, but 
it has had some very unfortunate results. 

In the first place, government control over railroad rates has 
intensified railroad competition in terminals; railroads have vied 
with each other in offering ample terminal facilities and this prac- 
tice has resulted in duplication of expensive terminals without 
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adequate provision for their physical codrdination. Such a policy 
has meant the purchasing of much terminal land or water frontage 
by the railroads in anticipation of their needs. Thus we have rail- 
road domination of the New Jersey side of New York Harbor. 
Some of the unfortunate results of this situation were indicated in 
the evidence presented to the Interstate Commerce Commission 
in the notable New York Harbor case.! It was pointed out in the 
decision in this case that railroad rivalry had prevented the es- 
tablishment of reciprocal switching arrangements and a joint 
terminal operation of railway facilities on the New Jersey Shore. 
In other words, the lack of a program of unification of facilities has 
caused carriers to invest large sums in new terminals for their 
individual use instead of uniting in a common effort to solve in a 
larger way the terminal problems of our ports. At only a few 
ports in this country have such unsatisfactory conditions been 
prevented. New Orleans and San Francisco are conspicuous 
exceptions to the general rule. Examination of the dockage and 
wharfage charges at the various ports in this country indicates 
that in some instances terminal charges are in addition to the line 
haul and in other cases are absorbed. Ordinarily these charges are 
absorbed on traffic coming from competitive territory or in cases 
in which the railroad receives a certain minimum revenue. 

The second unsatisfactory result of railroad competition in our 
terminals and ports has been the rendering of services in terminals 
for less than cost. This has been done in order to secure the line 
haul of the traffic. Testimony was given before the Interstate 
Commerce Commission in 1912 to the effect that lighterage and 
other terminal services in New York cost the Baltimore and Ohio 
Railroad more than the allowance it received for those services out 
of joint rates; that on this account that railroad had a deficit on 
its terminal services in New York, for the years 1909-1911, of 
more than one and one quarter million dollars. In the decision of 
the so-called Five Per Cent case, the Interstate Commerce Com- 
mission said there were many special services being rendered by 
carriers to shippers for which no special charge or a non-compen- 
satory charge was being made. The commission stated that the 
compilations prepared by it from carriers’ answers to its inquiries 
showed that the practice of individual roads meant the absorption 
of enormous expenses by carriers for such terminal services as 
loading and unloading carload freight, allowing for free time for 

147 I. C. C, 643 [Below, pp. 344-351],—Ed. 
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loading and unloading, collecting and delivering freight, storing 
freight, furnishing and transporting dunnage, furnishing or paying 
for wharfage and dockage and other special services. 

The third unsatisfactory result of competition in furnishing 
terminal and port facilities by a number of different railroads is 
lack of coédrdination both among the railroads and between rail and 
water carriers. A common provision in terminal tariffs is to the 
effect that a railroad does not obligate itself to furnish wharfage, 
storage, or handling of freight which has not been transported or is 
not intended to be transported over its line; but that it reserves 
the absolute right to the use of its piers or docks. In response to 
an inquiry concerning wharfage rates in New York Harbor for the 
United States Shipping Board the reply was given by a number of 
railroads that they quoted no wharfage rates on their piers, for to 
do so would be to give the impression that they were open to public 
use, which they said was not desired. In actual practice, such 
theories frequently mean the refusal of one railroad to permit the 
use of its terminal facilities by other roads unless it receives the 
line haul of the traffic. From the land end of transportation it is 
the switching service which must be depended upon to unify the 
port in the movement of cars from one waterfront to another with 
the least possible delay. But, as a matter of fact, there is often 
much delay and sometimes refusal on the part of carriers in render- 
ing switching service for each other. What this means at Boston, 
for example, may be seen from the Second Annual Report of the 
Commission on Waterways and Public Lands, in which it is stated 
that the time limits are marked by the ‘‘number of days involved 
rather than hours,’’ and where “charges are several times as large 
as those made under better organized conditions.’’ The President 
of the Port of Seattle, before the American Association of Port 
Authorities in 1917, pointed out that at the time, the Northern 
Pacific switching tracks on Seattle’s marginal streets were divided 
into “thirteen districts or zones each having a switching rate rang- 
ing from $1.50 to $12.” 

The refusal of a railroad to do switching when import or export 
freight is involved means inefficiency of both rail and water 
transportation. For example, if railroad A refuses to accept 
freight in switch movement from railroad B when it is to be ex- 
ported from the piers of railroad A, this means that railroad B is 
compelled to lighter the cargo to the vessel at the pier of railroad 
A or the vessel must shift to the piers of railroad B after taking 
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on its cargoes at the piers of railroad A. Likewise, if part of the 
cargo of the vessel is destined to points not located on the line of 
the railroad at whose piers the vessel docks, this cargo must be 
lightered to the piers of the railroad over which it is to be carried 
or the vessel must shift in order to discharge the cargo at the piers 
of the road which is to have the line haul. Such a practice makes 
as many separate ports within a port as there are deep water 
terminals controlled by the different railroad companies. It 
sometimes means too that there is congestion at the water termi- 
nals of some railroads while others are not used to their capacity. 
This inefficiency in terminal services, which means imperfect 
codrdination of rail and water carriers, makes embargoes upon | 
traffic necessary. The effects of these embargoes extend far into 
the interior. Obviously the restriction of strategic port terminal 
facilities to its own: use is an attempt by the railroad to secure a 
line haul of the traffic. While this is a failure to appreciate that 
railroads are common earriers, it is, as has been said, the logical 
result of railway competition in the furnishing and in the operation 
of terminal facilities. 

The second group of causes which are responsible for the in- 
efficiency in our port terminals relates to the fact that industries 
now occupy certain locations which should be devoted to trans- 
portation services only. There are two important functions which 
ports, for example, must serve, industrial and commercial. Gen- 
erally speaking, the industrial function is the use of the port in 
serving local needs, whereas the commercial function involves the 
use of the port as an essential link in commerce. Frequently the 
two uses are confused and there is inefficiency in both. The in- 
dustrial use of the port through the appropriation of deep water- 
front is an old and common practice in American ports. Industries 
have had great difficulty in securing efficient railway service within 
ports and hence they have frequently secured a location on the 
waterfront itself where they might be able to avail themselves of 
lighterage services and to gain a more direct connection with ocean 
carriers, thus making themselves practically independent of rail 
transportation. Every port has a right to develop industrially. 
It is in the interest of society that it should; for it is frequently 
there that greatest efficiency in industrial processes can be ob- 
tained. Statistics of manufactures show that this fact is recog- 
nized. Rail carriers are interested in transporting raw material 
away from the port to some point in the interior where it is manu- 
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factured and returned to the port for export or distribution within 
the country, thus giving the railroad a haul in both directions. 
But has any port the right to develop industries on its waterfront 
in such manner as to interfere with the function of the port as a 
link in the chain of world commerce? Ocean-going vessels can be 
accommodated only at the deep waterfront. Industries, on the 
other hand, can be served back some distance from the waterfront 
if efficient rail service is provided. In New York Harbor at the 
present time the dockage facilities on the Manhattan side of the 
North River are being used by vessels that could be accommodated 
in the East River or elsewhere. There are vessels now using the 
waterfront of the North River that draw no more than 17 feet of 
water and they are occupying berthage space which ought to be 
available to ocean-going vessels that draw 35 feet of water. It is 
interesting to observe that the Director of the Port of New York 
recommended in November, 1918, the shifting of the Sound 
steamers to the East River. In making this recommendation he 
pointed out that, in addition to providing greater accommodation 
for ocean-going vessels, such a change would eliminate the trip of 
the Sound steamers around the Battery, saving sixty miles of 
useless navigation per day and relieving much of the congestion 
at that point; also that if the freight carried by the Sound steamers 
were discharged in the East River it would greatly relieve con- 
gestion from drayage in certain parts of Manhattan and make 
effective use of streets which at present are used much under 
capacity. It is evident that the Sound steamers use North River 
because it means cheaper service and greater convenience for 
certain industrial interests in lower Manhattan. The fourth 
preliminary report on the port of New York by the New Jersey 
Harbor Commission contains evidence showing that certain sec- 
tions of New York Harbor frequently have become congested 
while other portions with great commercial possibilities have re- 
mained undeveloped; that private interests have acquired by 
purchase or lease the best localities in the harbor and, in the 
absence of any general authority, have planned their terminals 
for individual needs, which were often not for the benefit of the 
port asa whole. In contrast to the policy in the port of New York, 
New Orleans has complete control over her waterfront. It is true 
that the Illinois Central Railroad now holds a portion of the water- 
front at that port, but this can be taken away from it at any time 
the port authorities of New Orleans deem such action to be in the 
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interest of the port. In the improvement which is now going on 
in New Orleans attempt is being made to reserve the deep water- 
front of that port for commercial uses. New Orleans is now pre- 
paring industrial sites and constructing canals which will enable 
industries although located some distance from the waterfront to 
use lighterage services in the making or receiving of deliveries. 
New Orleans, San Francisco, and some other Pacific ports have 
made much headway in preventing the conflict of the industrial 
and commercial uses of a port. 

The third group of causes of inefficiency in our ports has been 
due to the lack of foresight on the part of governing authorities in 
securing the codrdination of transportation services within our 
port terminals. It was natural that industries and railroads should 
have been given what they asked in the early history of port 
development. Hence railroads and industries secured control, 
many times through actual ownership, of much deep water front- 
age which never should have been surrendered to them. Railroad 
maps of many of our important ports show clearly that railroads 
not only attempted to secure exclusive control over deep water 
frontage but that they located their lines in such manner as to 
make it impossible for other railroads to secure waterfront priv- 
ileges without consent of the road already located in the port. 
It is strange that cities have not appreciated that it is to their 
interest to secure the actual ownership of waterfronts and to con- 
trol them in such manner as to prevent inefficiency of transporta- 
tion within their harbors. But even in cases where the cities have 
secured the ownership of their waterfront they have not always 
taken advantage of their opportunities. For example, New York 
owns most of its waterfront but has been following the policy of 
granting long-time leases, which has resulted in loss of control of 
the water frontage as definitely as if that city had resold its water 
frontage to individual interests. Charges and services have not 
been controlled by the city but have been determined by private 
interests that have held the long-time leases. Cities have found 
it profitable to lease their waterfront because it has meant a defi- 
nite amount of revenue for the city treasury. But the question 
may be asked whether cities should be permitted to use their 
waterfront as a revenue producing facility, and so cause expense 
and inconvenience to the country at large. For example, would it 
not be as logical to permit New York City to retain the customs 
duties collected at that port upon the commerce of the United 
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States as it is to permit a use of the harbor which produces revenue 
for the city treasury at the expense of the country’s commerce. 
What remedy can be found for the present inefficiency of 
transportation service in our port terminals? Some authorities - 
have held that our present difficulties are due to certain features 
of past railway legislation and that with the repeal of that legisla- 
tion nothing more is necessary. But it does not appear that repeal 
of legislation prohibiting certain railway combinations is sufficient. 
It is not reasonable to expect (human nature being the same in the 
railroad as in other businesses) that the railroad which enjoys a 
strategic position in a terminal will voluntarily give up its mo- 
nopoly advantages by granting to other roads privileges which will 
mean the dividing of profits with those roads. Hence railroads in 
important port terminals must, apparently, be required to re- 
linquish their rights to individual ownership of railroad facilities 
in such terminals. This would not necessarily mean government 
ownership or government operation of terminal facilities. Sepa- 
rate terminal companies could be organized that would have no 
more interest in the business of one carrier than in that of another. 
If the control of all terminal facilities were in the hands of a 
separate terminal company, many economies could be realized 
in the handling of freight destined for points beyond the terminal 
or to the terminal itself. The operation of a belt line by a separate 
terminal company receiving freight from all carriers on equal 
terms would expedite the movement of freight from rail to ocean 
carriers and vice versa, and would also lessen the time and effort 
required for the distribution of freight destined for the port ter- 
minal itself. We permitted railroads at one stage of our develop- 
ment to take, through eminent domain, land from private parties 
to be used for common carrier purposes. With the enormous 
growth of certain of our port terminals and the increase in the 
number of carriers which now are in need of terminal facilities, 
it ought to be clear that the same rule of eminent domain which 
was applied to secure the land for an individual railroad should 
now be applied to secure the land and all other terminal facilities 
for the port terminal transportation companies. In other words, 
individual railway ownership and control of port terminal facilities 
should no longer be permitted in our important port terminals. 
If such ownership were eliminated it would be much easier to give 
more efficient transportation service at much less expense. This 
would mean the division of freight rates in carrier accounts into a 
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line haul charge and a terminal charge. This would not need to 
annoy shippers, as they would not know that such a division 
existed; but it could be recorded in the railway accounts, and the 
terminal services could be made to yield sufficient revenue to 
cover the cost of terminal services. This would prevent a carrier 
from using its advantages in terminal location to secure for itself 
more line haul traffic. In other words, as at present managed, the 
absorption of many terminal charges by railroads is the means by 
which traffic may be inveigled to travel over a certain line. 

But the elimination of individual railroad ownership and con- 
trol of port terminal facilities will not solve all our terminal prob- 
lems. It will be necessary also to compel certain industries to 
relinquish important port terminal holdings that ought to be used 
for transportation purposes. The right of eminent domain should 
be exercised in dislodging interests that now occupy important 
deep water frontage. In our ports private interests often have 
exclusive contracts with ocean or rail carriers and these interests 
are often responsible for the securing of certain exclusive contracts 
between rail and ocean carriers; all of which may mean more 
business for the private interests involved and more traffic for 
certain rail and ocean carriers. From the standpoint of the public, 
however, it means inefficiency in the use of facilities which in turn 
slows up the movement of traffic in our port terminals often caus- 
ing embargoes throughout the entire country. The Transporta- 
tion act of 1920 might possibly be construed so as to enable the 
Interstate Commerce Commission to accomplish much in unifi- 
cation of port terminal facilities. But the fact that the conference 
committee excluded the provisions for compulsory consolidation 
makes it doubtful whether the Interstate Commerce Commission 
would feel justified in adopting a vigorous program of compulsory 
consolidation; and nothing short of such a program will ever give 
to the public what it has a right to expect in efficient terminal 
service. 

Finally, it is evident that if a program of compulsory consolida- 
tion is to be carried out, it will be necessary to recognize the juris- 
diction of the national government over terminals and ports that 
are of national importance. New York City, Baltimore, Phila- 
delphia, Boston, or other ports, should not be permitted to handle 
their port terminal facilities in such manner as to interfere with 
the efficiency of transportation from the standpoint of the shippers 
in Kansas, Colorado, or Iowa. At the present time there are three 
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important railroads controlling the port of Boston, dividing it, in 
reality, into three separate ports. In Norfolk, Virginia, for ex- 
ample, although a belt line company handles domestic freight, 
one of the eight railroads there, the Norfolk and Western, controls 
the important deep water terminals and hence very largely con- 
trols the movement of exports and imports at that port. This 
road uses its deep water terminals as a means of practically com-. 
pelling traffic to come in over its own lines if it is to be exported 
from the Norfolk and Western deep water piers. It likewise places 
restrictions upon the acceptance of cargo from an ocean liner on 
its deep water piers unless that cargo is destined for some point 
on its own system. 

Such lack of coérdination in port and terminal facilities very 
often means liberal profits to the carrier or carriers advanta- 
geously located within the port, for they are not seriously con- 
cerned with the fact that freight congestion exists on their lines. 
In fact, congestion means to them as individual companies very 
liberal profits. From the standpoint of the public, however, it is 
clear that it is not desirable to have congestion of freight within 
a portion of a port terminal and certain other facilities within 
the port used much under their capacity. 

In conclusion it seems evident that we cannot much longer 
permit railway companies, private industries, ocean carriers, 
cities or even states to maintain a policy within our important 
port terminals which may be profitable to certain interests but 
against the best interests of commerce generally. If this reasoning 
is sound we shall continue to have difficulties in this country until 
federal legislation is enacted which will direct the Interstate Com- 
merce Commission or other authority to compel consolidation of 
all important port terminal facilities under one ownership and 
management. The public must insist upon the complete unifica- 
tion and coérdination of these important facilities if it is to have 
sufficient and efficient transportation service. 


2. ABSORPTION OF SWITCHING CHARGEs ! 


Mr. Justice Day delivered the opinion of the court. 

In this case a petition was filed in the District Court of the 
United States for the Eastern District of Virginia to enjoin an 
order of the Interstate Commerce Commission concerning the 


1 Seaboard Air Line Railway.Company vy. United States, 254 U. 8. 57 (November 
8, 1920). See Vanderblue and Burgess, p. 210n. 
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absorption of switching charges on the lines of the Seaboard Air 
Line Railway Company, the Seaboard Air Line Railway, Southern 
Railway Company, and Atlantic Coast Line Railway Company 
within the switching limits of these roads as established at Rich- 
mond, Virginia. 

The Commission’s order was made upon a petition of the Rich- 
mond Chamber of Commerce averring that the practice of the 
railroads was discriminatory and unlawful and violative of § 2 of 
the Act to Regulate Commerce. From the facts found by the 
Commission it appears that the appellant railroad companies 
bring freight from the south to Richmond, Virginia, where the 
same is delivered to industries in the switching limits of that city. 
If the freight is received at a point served by any two or more of 
the carriers, the switching charge is absorbed if the freight be 
delivered on the line of either. But if the delivery is to an in- 


So. 


FAL 


Puate 18.—Absorption of Switching Charges at Richmond, Virginia 


dustry served only by a non-competitive carrier the switching 
charge is not absorbed. The Commission illustrated the point 
by an example: ‘‘Oxford, N. C., is a point reached both by the 
Southern and the Seaboard, but not by the Chesapeake & Ohio. 
Norlina, N. C., is a local point on the Seaboard. Assume that 
industries A, B, and C on the Seaboard, the Southern, and the 
Chesapeake & Ohio, respectively, are similarly located with re- 
gard to the interchange tracks of the three carriers at Richmond. 
On traffic from Oxford to industry B on the Southern, the Sea- 
board will absorb the Southern’s switching charges. But on traffic 
from Oxford to industry C, on the Chesapeake & Ohio, the Sea- 
board refuses to absorb the Chesapeake & Ohio’s switching charges. 
On traffic from and to Norlina, a local point, however, the Sea- 
board refuses to absorb all switching charges whatsoever to any 
off-line industry.” 

The order complained of directed the three carriers to cease 
and desist on or before August 1, 1917, and thereafter to abstain 
from absorbing switching charges on certain interstate carload 
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freight at Richmond, Virginia, while refusing to absorb such 
charges on like carload shipments for a like and contemporaneous 
service under substantially similar circumstances and conditions, 
such practices having been found in a supplemental report to be ~ 
unjustly discriminatory and unlawful within § 2 of the Act to 
Regulate Commerce; and ‘‘to establish, on or before August 1, 
1917, . . . and thereafter to maintain and apply uniform regula- 
tions and practices for the absorption of charges for the switching 
of interstate carload freight at Richmond, Va., and to collect no 
higher rates or charges from shippers and receivers of such car- 
load freight at Richmond, Va., than they contemporaneously 
collect from any other shipper or receiver of such carload freight 
at Richmond, Va., for a like and contemporaneous service under 
substantially similar circumstances and conditions.” 44 I. C. C., 
455. 

The District Court denied the application for an injunction, 
and ordered that the petition be dismissed. 249 Fed. Rep. 368. | 

The contention of the appellants is that the carriage is not a 
like and contemporaneous service in the transportation of a like 
kind of traffic under substantially similar circumstances and con- 
ditions. 

Section 2 of the Act to Regulate Commerce provides: 


“That if any common carrier subject to the provisions of this act 
shall, directly or indirectly, by any special rate, rebate, drawback, or 
other device, charge, demand, collect, or receive from any person or 
persons a greater or less compensation for any service rendered, 
or to be rendered, in the transportation of passengers or property, 
subject to the provisions of this act, than it charges, demands, 
collects, or receives from any other person or persons for doing 
for him or them a like and contemporaneous service in the trans- 
portation of a like kind of traffic under substantially similar cir- 
stances and conditions, such common carrier shall be deemed 
guilty of unjust discrimination, which is hereby prohibited and 
declared to be unlawful.” (24 Stat. 379.) 

Upon this controversy the Commission in its report said: 

“Complainant insists that when the line-haul carrier reaches 
the common point and competes for the traffic to or from Rich- 
mond proper, the absorption of the switching charges should not 
be confined to that traffic for which the switching line competes 
for the entire haul. That is, if the Seaboard absorbs the switching 
charges for the shipper on the terminal tracks of the Southern, it 
should also absorb the switching charges for the shipper on the 
terminal tracks of the Chesapeake & Ohio. Unless this is done, 
complainant contends that the two shippers are not upon an 
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equality, since the Seaboard pays for a delivery service to shippers 
on the terminal tracks of the Southern and declines to pay for a 
similar delivery service to shippers on the terminal tracks of the 
Chesapeake & Ohio... . 

“Section 2 is primarily directed against discrimination between 
_ shippers. located in the same community. It is aimed to put all 
shippers within a switching district upon a substantial equality. 
It provides that where a carrier receives from any person a greater 
compensation for any service rendered in the transportation of 
passengers or property than it receives from any other person for 
doing for him a ‘like and contemporancous service in the trans- 
portation of a like kind of traffic under substantially similar cir- 
cumstances and conditions, such common carrier shall be deemed 
guilty of unjust discrimination,’ a discrimination which is pro- 
hibited and declared to be unlawful. Under this section it is set- 
tled that the competition of rival carriers as such does not con- 
stitute substantially dissimilar circumstances to justify a difference 
in treatment.” 


We are of opinion that the Commission was correct in regarding 
the service in question as a like and contemporary service ren- 
dered under substantially similar circumstances and conditions, 
and amply sustained as matter of law in Wight v. United States, 
167 U. S. 512, and Interstate Commerce Commission v. Alabama 
Midland Ry. Co., 168 U.S. 144. The principle established in these 
cases is that the statute aims to establish equality of rights among 
shippers for carriage under substantially similar circumstances and 
conditions, and that the exigencies of competition do not justify 
discrimination against shippers for substantially like services. 

Moreover the determination of questions of fact is by law im- 
posed upon the Commission, a body created by statute for the 
consideration of this and like matters. The findings of fact by the 
Commission upon such questions can be disturbed by judicial 
decree only in cases where their action is arbitrary or transcends 
the legitimate bounds of their authority. . . . 

The Commission did not hold that switching charges must be 
always the same. But it did hold that they must be alike where 
the service was rendered under substantially similar circumstances 
and conditions. The Commission’s report says: 


“We do not consider that the carriers must absorb the switch- 
ing charges indiscriminately to all industries within the switch- 
ing limits of Richmond if they choose to absorb the switching 
charges to any one industry off their rails. The illegality herein 
found to exist is the receiving of a greater compensation for one 
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service than for a like service under substantially similar cir- 
cumstances and conditions. To take a concrete example and re- 
ferring again to the diagram. Suppose industry C were 5 miles 
distant from the interchange tracks of the Seaboard, while industry 
B were only 2 miles distant. Suppose the Chesapeake & Ohio’s 
switching charge amounted to $5, while that of the Southern was 
$2. If the Seaboard absorbed the Southern’s $2 switching charge 
on traffic to industry B, we do not consider that it must absorb the 
entire $5 switching charge of the Chesapeake & Ohio on traffic to 
industry C, but only to the extent to which the service is similar. 
In other words, it would probably be necessary for the Seaboard 
to absorb $2 of the $5 charge of the Chesapeake & Ohio.” 


The practice condemned by the Commission, as its report and 
order show, was that of absorbing switching charges only when the 
line-haul carrier competes with the switching line; and refusing to 
absorb such charges when the switching line does not compete with 
the line-haul carrier; this the Commission held was discrimination 
within the meaning of § 2 of the Act to Regulate Commerce. We 
find no occasion to disturb this ruling as arbitrary in character or 
beyond the authority of the Commission. 

We find no merit in the contention that the order of the Com- 
mission was too vague and uncertain to be enforced. 

Affirmed. 


3. ADEQUACY OF FactILitiEs ! 


Haran, Commissioner: 

What follows is the report as proposed by the attorney-examiner 
who heard the evidence in this proceeding, with such changes, 
however, as seemed to be required, in the light of the exceptions to 
the report and the argument thereon, to give full expression to the 
conclusions reached by the Commission upon the facts disclosed of 
record. 


It is maintained by some experts on harbor development that 
no port is to be regarded as ideal unless its facilities are so ar- 
ranged as to provide for the direct and economical interchange of 
freight between the rail carriers and the boat lines serving it. 
There should be spacious piers on the water front adjacent to the 
terminals of the rail lines; the railroad tracks should extend onto 
the piers; and freight should be transferred directly between the 
cars and the vessels. 


1 The New York Harbor Case, 47 I. C. C. 643 (December 17, 1917). See Jones, 
pp. 392, 455, 559. 
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If this principle is sound, the very statement of it constitutes a 
serious indictment of the prevailing conditions at the port of New 
York, since the terminals of nearly all the trunk lines at that port 
are on the New Jersey shore, while most of the ocean lines have 
their piers either on Manhattan Island or at South Brooklyn, dis- 
tant from 1 mile to 4 miles from the rail terminals. To a specialist 
in port development it is “a surprising fact that not a single steam- 
ship pier on Manhattan Island has a railroad track on it connected 
to a trunk line railroad, or even to a switching railroad by which 
the trunk lines might be reached.” With a few exceptions there are 
no facilities on the New Jersey shore for the accommodation of large 
vessels, which are accordingly obliged to find pier space elsewhere 
in the harbor. In the absence of bridges or freight tunnels con- 
necting the New Jersey shore with Manhattan and Brooklyn, the 
problem of providing facilities for the transfer of freight between 
the cars and vessels is solved by the use of lighters and car floats, 
which are also employed in transferring freight between the rail- 
road terminals and the piers in other parts of the harbor. The 
conditions under which freight is transported from one side of the 
harbor to the other at New York are without an exact parallel any- 
where in this country. In Lighterage and Storage Regulations at 
New York, 351. C. C., 47, we observed that “the water areas inter- 
secting and adjoining New York City and the crowded condition of 
Manhattan Island have resulted in the adoption by the carriers of 
forms of terminal service peculiar to that city,” and that “many 
of the circumstances and conditions which affect the transportation 
service at New York have no counterpart in the United States.” 

In spite of the heavy expense incurred by the carriers in lighter- 
ing and floating freight from one side of the harbor to the other, and 
in spite of the fact that no corresponding service, except as herein- 
after indicated, is performed on traffic consigned to or from points 
in New Jersey, the rates for the transportation of freight between 
points in the west and Jersey City, Hoboken, Weehawken, Newark, 
Paterson, and certain other points in the same state, have been for 
many years the same as the rates between western points and New 
York and Brooklyn. The complainants contend that the rates to 
and from the New Jersey points should be lower than those to and 
from New York and Brooklyn, and that the defendants’ failure to 
recognize the additional cost of the lighterage and floatage in con- 
structing their rates to and from New York subjects the cities of 
northern New Jersey to undue prejudice and disadvantage and 
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their people to the payment of unreasonable rates, and that an 
undue advantage is thereby conferred upon New York and Brook- 
lyn and the people and industries there located. Since the hearing 
there has been a difference of opinion as to the exact nature and 
scope of the complainants’ demands. In their petition they ask, 
in effect, that the rates to and from points in northern New Jersey 
be made lower than the rates to and from New York and Brooklyn 
by the amount of the lighterage cost. Since the rates from western 
points to Philadelphia are only 2 cents under the rates to New 
York, and since the cost of lighterage is considerably in excess of 
2 cents per 100 pounds, it is clear that to construct the rates on the 
basis suggested in the petition would bring them below the Phil- 
adelphia basis. At the opening of the hearing the examiner stated 
the issues, after which counsel for the complainants read into the 
record a prepared statement outlining the complainants’ position, 
in the course of which he said: 

It is our judgment that if New Jersey is put substantially upon 
the Philadelphia basis in the matter of rates it will result in a 
development of the New Jersey territory in a way that will be of 
great advantage to the port of New York asa whole... . 

The complainants take the position that the inadequacy of the 
present facilities at the port of New York and the consequent 
congestion of freight there are attributable at least in part to the 
application of a common rate of freight to and from points border- 
ing on the harbor. As long as the railroads perform the expensive 
lighterage and floatage service without imposing an additional 
charge therefor, the freight rates offer no inducement to the steam- 
ship companies to seek pier space on the New Jersey shore rather 
than in Manhattan or Brooklyn; and the maintenance of a common 
rate to and from both sides of the port tends to increase rather than 
to diminish the congestion of freight on the shores of Manhattan 
and Brooklyn. If the freight rates to and from the New Jersey 
shore were lower, ocean shipping would be attracted to the New 
Jersey side of the harbor and more industries would be induced to 
locate there. The complainants contend that this result would be 
desirable, not only because it would relieve the congestion at the 
port, an ever-present problem, but because it would enable the 
defendants to avoid the great expense they now incur in perform- 
ing a transfer service which the complainants deem unnecessary. 
There is some disagreement among the witnesses as to whether 
or not the present practice of handling freight in lighters is wasteful, 
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nor are they in accord as to the relative advantages and disadvan- 
tages of loading and unloading freight directly between piers and 
vessels on the one hand and lightering it on the other. It seems to 
be agreed that solid trainloads of some commodities may be loaded 
and unloaded most economically and expeditiously if facilities are 
provided for the direct interchange of freight between car and 
vessel, and that lighters may be employed to better advantage 
when the cargo is of a miscellaneous character. The vessels enter- 
ing and leaving New York harbor usually carry miscellaneous 
freight. In loading a miscellaneous cargo directly from cars to 
vessel it is important to have the cars shunted onto the pier in the 
exact order required for the proper loading of the vessel, and if 
they do not arrive in the proper order confusion and delay result. 
Lighters, on the other hand, may arrive in any order, and those 
not needed immediately can be conveniently placed to one side 
while others are unloading. Moreover, a lighter may contain from 
600 to 1,000 tons of freight, from 20 to 30 times as much as the 
average car. Perhaps the most efficient method is the one em- 
ployed at the piers of some of the private terminal companies, 
where a vessel can take its cargo from cars and lighters at the same 
time; and if the necessary accommodations for ocean-going vessels 
were provided on the New Jersey shore near the railroad terminals, 
this method of interchange could be employed to better advantage 
there than in any other part of the harbor. 

The complainants call attention to the fact that approximately 
50 per cent of the country’s total export and import traffic passes 
through the port of New York. It is estimated that 10,000,000 
tons of freight annually would be affected by a change in the rates 
here in issue, and that of the total tonnage coming to the New 
Jersey shore from the west, from 85 to 90 per cent is carried in 
lighters or on car floats to the east side of the harbor. If it be true 
that an expensive and unnecessary lighterage service is performed 
on such an enormous tonnage, it is obvious that the present method 
of handling freight at the port involves a huge economic loss which 
is in a sense an unjustifiable burden upon the people of the whole 
country. The complainants also insist that the defendants’ policy 
of transferring freight across the harbor without imposing a higher 
rate for that service encourages the continuation of the wasteful 
practices which have long prevailed, and they contend that the 
establishment of lower rates to and from the New Jersey side of 
the port would not only accord to the people of New Jersey an 
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advantage to which their favorable location entitles them but 


would relieve the people of the whole country of an unnecessary 
burden which is directly attributable to the present rate adjust- 
Ment. <=. *% 


DESCRIPTION OF THE PORT OF NEW YORK 


The center of industrial, commercial, and maritime activities 
at the port of New York is the lower portion of the island of Man- 
hattan. Bounded on the west by the Hudson River and on the 
east by the East River, both of which will accommodate the 
largest vessels, and with its southern end protruding almost into 
the waters of New York Bay, Manhattan Island has all the advan- 
tages which excellent facilities for transportation by water can 
SOP ss 


IMPROVEMENTS BY THE CITY OF NEW YORK 


The fact that New York City has lodged in a single department, 
known as the dock department, authority and control over its 
water front, has had a most beneficial influence on the progress and 
development of the port. As early as 1870 the city adopted a care- 
fully planned program for the municipal ownership of its shore 
front and piers, and during the past 40 years a very large part of 
the water front has been acquired by the city, which now owns 
more than 20 per cent of its entire harbor frontage. Of the 104 
miles of developed water front it owns 47 miles, or 45 per cent. 

Nearly all the extremely valuable frontage on the west side of 
Manhattan Island is owned by the city. An exhibit filed by the 
city’s dock commissioner indicates that 32 of the 54 railroad piers 
on the North River are municipally owned, and that of the 47 
steamship piers on the west side of Manhattan only 3 are privately 
owned. A considerable portion of the East River water front also 
belongs to the city.! 


1 The progress made by the city recently in the development of its water front 
is attributable in no small measure to the fact that in 1898 ‘‘Greater New York’’ 
came into being. Prior to that time the city of New York embraced only Man- 
hattan and the Bronx. In that year 40 cities, towns, and villages were consolidated 
into a single municipality. One important result of the merger was a very great, 
increase in the borrowing capacity of the city, which has been able to make much 
greater expenditures for municipal improvements than it could otherwise have made. 
A remarkable increase in the population and general prosperity of the city seems 
also to have resulted from the consolidation. One index to the city’s growth is 
the number of passengers carried annually on the electric lines within the city. 
In 1898 the number was slightly more than 600,000,000; in 1916 it was 1,890,000,000, 
an increase of more than one billion passengers. The significance of these figures 
is indicated by the fact that there were carried on all the steam railroads of the 
United States in 1916 only slightly more than one billion passengers. 
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The following table shows to what purposes the water front on 
the west side of Manhattan is devoted and what percentage is 
devoted to each, the figures given applying to that portion of the 
shore front which lies between pier No. 1, North River, at the 
extreme southern end of the island, and West Thirtieth street, a 
distance of 3.91 miles: 


Percent- Percent- 
Nature of occupancy. age of Nature of occupancy. age of 
total total © 
Trans-Atlantic steamships...... 17.5 Open wharfage............. 3.9 
Coastwise steamships.......... 24.3 Coal, ice, oysters, etc........ 6.9 
atlroads sets et ats oe ee 30.8 Recreation piers............ 1 
Hudson River steamers........ 3. = 
Long Island Sound steamers....| 5.7 Ota stent ieen tee eae 100 
Herries. 20. ane ee 8 ete be 7.8 


It has been the policy of the city to lease its shore front to rail- 
road companies, steamship lines, and private concerns. 

The seriousness of the general terminal problem at the port of 
New York is due in no small measure to the fact that the most 
desirable water frontage is inadequate to accommodate all who 
apply for pier space. Both the railroad companies and the steam- 
ship lines regard the west side of Manhattan Island as the most 
suitable for their purposes, and, in spite of commendable results 
obtained by the dock department, it has been found necessary to 
induce some of the applicants to accept pier space in other parts 
of the harbor. Even prior to the enormous increase in the volume 
of export traffic which the trunk lines have recently been called 
upon to carry to the seaboard the congestion of freight at the 
terminals, on the piers, and in the streets of the city presented a 
problem which taxed the ingenuity of the carriers and the city 
authorities.! ... 


1 The present dock commissioner describes the situation as follows: ‘‘The ne- 
cessity for dispatching the business within very limited periods of high congestion 
morning and evening, combined with the cramped conditions under which freight 
is handled over the piers and through the bulkhead sheds, has produced a condition 
which places a most serious burden upon the shippers of the city. West street and 
the marginal way are at times crowded with trucks to a point where it is impossible 
to reach the freight stations without intolerable and expensive delays. Testimony 
which appears entirely reliable has been taken by a number of commissions which 
have investigated the subject to the effect that several hours’ delay in waiting for 
a chance to receive or deliver freight is no uncommon occurrence, and that the 
actual cost to the New York shipper of getting freight to and from the water- 
side stations is frequently equal to or in excess of rail service as far west as 


Buffalo.” 
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CONCLUSION 


The complainants’ contention that the methods of handling both 
domestic and export traffic at the port of New York must be 
thoroughly revised if the maximum of efficiency is to be attained 
is abundantly established by the evidence of record. Adequate 
freight tunnels under the North River, which apparently could be 
constructed at a cost small in comparison with the resulting 
benefits, would make it possible to handle a large portion of Man- 
hattan’s freight traffic without the use of lighters or car floats. 
A large part of the valuable water front on the New Jersey shore, 
now used almost wholly for the transfer of freight between the 
rails and the floating equipment, could be released for other and 
more suitable purposes; the congestion on the west side of Man- 
hattan Island caused by the assembling of countless vehicles at 
the crowded piers to receive and discharge freight would be con- 
siderably relieved; and the pier stations on the Manhattan shore, 
now taxed to capacity, could be devoted in part to other uses. 

We can not with propriety overlook the fact that the terminal 
problem at the port of New York is due in no small measure to 
competition between the railroads. With convenient through 
routes available to the shipping public over the lines of all the 
carriers, and with the same rates of freight applying over all the 
routes, practically the only field of competition left to the rail- 
roads is that provided by their separate terminal operations. 
A shipper will employ the services of the carrier which offers him 
the most convenient facilities for the receipt and delivery of his 
shipments. It is this rivalry between the railroads in the matter 
of terminal service that has induced them to lay hold of almost 
every available foot of land on the New Jersey side of the harbor. 
It is this rivalry that prevents the establishment of reciprocal 
switching arrangements and joint terminal operation on the New 
Jersey shore, and for the difficulties encountered in endeavoring 
to persuade the railroads to construct freight tunnels under the 
river between New Jersey and Manhattan. And it is this rivalry 
that tempts the carriers to invest large sums in new terminals for 
their individual use instead of uniting in a common effort to solve 
in a larger way a problem whose solution can never be attained as 
long as the present policy of unrestrained competition is con- 
tinued. It is not too much to expect that the defendants will take 
immediate steps to reorganize and coordinate their terminal 
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facilities at the port. There can be no justification, especially in a 
time of national emergency, for a policy that permits certain 
terminals to be congested with a surplus of freight while at the 
same time a near-by terminal has not enough traffic to keep it 
busy. It is necessary that the great terminals at the port of New 
York be made practically one, and that the separate interests of 
the individual carriers, so long an insuperable obstacle to any ~ 
constructive plan of terminal development, be subordinated to the 
public interest... . 


CHAPTER XVI 
ECONOMY OF OPERATIONS! 


1. UNECONOMICAL PRACTICES 
A. INDUSTRIAL RAILWAYS 2 


Haran, Commissioner: 

This is a proceeding to determine the legality of the allowances 
paid by public carriers, east of the Mississippi River, to industries 
on their rails that own and operate plant railways in connection 
with their industrial establishments. The allowances are made 
to the industries or to their subsidiary railways in the form of (a) 
divisions out of the rate, (b) per diem reclaims, (c) remission of 
demurrage, and (d) furnace allowances. These various benefits 
and privileges will be explained later in this report. Involved with 
that question is the related and equally important question of the 
legality of the services performed by the line carriers, without 
charge in addition to the rate, in spotting cars in and about in- 
dustrial plants that have no locomotives of their own or that have 
their own locomotives but nevertheless look to the line carriers 
to switch their traffic to and from any point in the plant in ac- 
cordance with the demands of the industry. The character and 
extent of this service will be described later in this report. 

The allowances so paid and the free services so performed in- 
volve in the aggregate an immense expenditure for which the 
carriers must necessarily be reimbursed through the rates exacted 
on the traffic of the general public; at the same time, it must be 
noted, the allowances and free services so paid and performed by 
the carriers relieve the particular industries of a large burden of 
expense which the industries themselves would otherwise have to 
meet as a part of their manufacturing cost. This operates as a 
discrimination against the smaller competitors of the favored 
concerns because, in the nature of things, the benefit of such al- 

1See Jones, pp. 123-124, 127, 240-241, 400-410, and Vanderblue and Burgess, 
pp. 78-83, 282-292. 

2 Industrial Railways Case, 291. C. C. 212 (January 20, 1914). Second Indus- 


trial Railways Case is in 34 I. C. C. 596. See also cases cited in Vanderblue and 
Burgess, pp. 80-81.—Ed. 
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lowances and free services can be enjoyed only by the larger in- 
dustrial establishments with plant railways. 

The importance of the case can not easily be overstated. It is 
important to the commercial and industrial enterprises now en- 
joying these special advantages at the hands of the carriers, 
because of the large and direct financial aid and benefit to the 
industries resulting from the allowances and free services. It is of 
no less concern to other large manufacturing and industrial com- 
panies which, while similarly situated, are not at the moment so 
favored by the carriers, but are putting themselves in form to 
claim these concessions from them in the near future. It is equally 
important to the great mass of shippers, who neither receive the 
allowances or free services nor are in a position to claim them, but 
who, in the open markets, must nevertheless meet the competition 
of industries so favored and are put by these practices at a com- 
mercial disadvantage that is obvious and sometimes very acute. 
Finally, the matter is of far-reaching consequence to the public, 
for upon the general public rests the burden of contributing suffi- 
cient revenues to the carriers to enable them to meet their expendi- 
tures, including those incurred on behalf of the industries so 
favored, and in addition to earn an adequate return upon the 
property so devoted to the service of the public. 


DEPLETION OF RAILROAD REVENUES 


The exact amount of the loss to the carriers resulting from such 
allowances and free services does not appear upon the record, but 
the evidence establishes the fact that the depletion of their rev- 
enues through these practices is very great. ‘The amount paid in 
allowances and reclaims is large; and the services rendered free by 
the line carriers to a relatively few favored industries would, if 
charged for on a reasonable basis, increase the revenues of the 
carriers by many millions annually. The practical immunity 
from demurrage charges, enjoyed by these industries in conse- 
. quence of these practices, is also a very substantial item. 

Allowances.—During the year ending June 30, 1912, the Penn- 
sylvania Railroad paid $1,019,910.41 in divisions out of the rate 
to only 10 such industrial railways connected with steel plants; 
the New York Central’s western lines paid to 12 such industrial 
railways an aggregate of $660,057.93; the Baltimore & Ohio paid 
to 13 such industrial railways the sum of $530,317.06. Five of 
these industrial railways received from the several lines the addi- 
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tional amount of $1,059,274 in per diem reclaims. Just how much 
demurrage these arrangements enabled these industries to avoid 
is not shown, but the loss in car-service revenues to the carriers 
must have been very material. 

In many of the cases before us on this record the cash revenues 
received by these plant railways out of the rates of the line carriers 
are sufficient to lift from the industries the entire cost of their 
operation. In the instances where the income is said not to be 
sufficient to do this no account has been taken of the profit to the 
industry of the elimination of demurrage as a transportation 
charge against it. When carefully analyzed it is thought that in 
the majority of cases the industry is under no burden of cost for 
operating its plant railroad even for its purely interworks switch- 
ing. And in many instances the plant railway enjoys revenues 
that are sufficient not only to relieve the industry of the cost of its 
operation but to enable the plant railway company, besides laying 
up a substantial surplus, to declare large dividends on its stock 
held by the industry. In the case of the Baltimore & Sparrows 
Point Railroad Company, the plant railroad of the Maryland 
Steel Company, the annual dividends on its stock during the last 
eleven years have aggregated more than 423 per cent and have 
ranged from 20 to 55 per cent a year. 

Free services—During the year ending June 30, 1911, the rail- 
roads performed for a single steel industry, the Republic Iron & 
Steel Company, at Youngstown, Ohio, free spotting services on 
75,134 cars at a cost to the railroads of $104,329.62, or $1.40 per 
car. That industry, as a facility in its industrial operations, 
maintains a system of standard-gauge tracks aggregating between 
35 and 40 miles, all located in and around its plant. With these 
the rails of several railroads connect; and instead of the railroads’ 
transportation service ending where the plant tracks begin, the 
railroads without additional compensation deliver and spot the 
inbound loaded cars at such points within the plant inclosure as 
the steel company requests; and in the same manner they also 
spot the empty cars for loading. In such cases the superintendent 
or yardmaster of the industry usually has control of the switching 
and spotting operations on the plant tracks, although the locomo- 
tives and crews are furnished by the railroads and are paid for by 
them. 

The service thus performed by the carrier at large industries 
where the tracks are owned by the industry and the motive power 
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and crews are supplied by the carrier is described by a competent 
witness as follows: 


For inbound material to be delivered at the plant the carrier 
with its own power first identifies, assorts, and assembles the cars 
in its own time; it then takes the various kinds of material, the 
coal, ore, limestone, etc., and groups them, because it is known by 
the carrier just the different deliveries required for these materials. 
The cars are then switched to the point of placement and spotted 
into the unloading position, even to the extent of pushing them up 
on the high trestles and spotting them over the doors of the bins, 
The subsequent gathering up of the empty cars, assorting them 
out, and getting them back into the carrier’s yard is done by the 
carrier with its own power and at its own convenience. The em- 
ployees of the industry do the loading or unloading, but the entire 
movement over the industrial tracks is performed with the power 
of the carrier, 


These allowances paid to and free services performed for large 
industrial establishments obviously relieve them, as heretofore 
stated, of a heavy burden of expense which the industries them- 
selves would otherwise haye to meet as a part of their manufactur- 
ing cost; and that manufacturing expense is now borne by the 
carriers. The amount of the expense was accurately ascertained 
of record at only a few plants; but the industrial concerns for 
which such free service is rendered are numerous. On the Penn- 
sylvania lines, east, there are 233 such plants with more or less 
extensive systems of private tracks within their plant yards on 
which the line carrier, without charge, now performs the service of 
spotting empty and loaded cars in and around the plant. 

Some idea of the aggregate depletion of the revenues of the 
carriers, as the result of the allowances, reclaims, free services, 
and loss of demurrage growing out of these practices in the territory 
covered by the inquiry, may be had from the above figures, showing 
the extent of the financial benefits enjoyed in that way by a small 
proportion of the industrial plants in that territory. The total 
effect upon the carriers’ revenues is obviously a matter of many 
million dollars a year. 

THE JUSTIFICATION 


The record amply demonstrates that these allowances and free 
services were never taken into consideration in fixing the rate but 
in effect are concessions from the rate. They have grown up as the 
direct result of competition among the carriers for the traffic, or, 
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to express the thought more accurately, they are an example of the 
special concessions and rebates in service that shippers with a 
' large traffic are able to wring from the carriers in consideration of 
being permitted to handle the traffic or share with other lines in its 
carriage. 

Nevertheless, the allowances actually paid to these industries, 
or their subsidiary railways, are here sought to be justified by those 
receiving them on the theory that the industries in handling their 
own traffic into and out of the plant with their own power, and, as 
their own convenience may require, are performing a part of the 
carrier’s proper service of transportation for which the industries 
may be compensated by the line carrier out of the rate. The free 
services are sought to be justified on the theory that the transpor- 
tation service of the line carrier properly extends into a plant and 
to and-from each separate building and point within it that is 
reached by the plant rails. 


FUNDAMENTAL PROBLEMS INVOLVED 


The problems arising out of these practices are so presented on 
the record as to require us to dispose of them upon fundamental 
grounds. In other words, the privileges and advantages of this 
character, now enjoyed by a relatively small number of more or 
less extensive industrial establishments, must either be held to 
be an unlawful concession to them by the carriers or, if lawful, 
the principles upon which they may be justified must be ascer- 
tained and clearly defined so that like privileges and advantages 
may be claimed, as of right, by all industrial establishments served 
by these carriers, whether they be large or small. The allowances 
and free services to which we refer very materially increase the 
operating expenses of the carriers, are a heavy drain upon their 
earnings, and as heretofore stated must be provided for out of 
their general revenues. It follows, therefore, upon a large view 
of the record, that the real question before us is whether the par- 
ticular industries, which these plant railways serve and by which 
or in the interest of which they are owned, are themselves to bear 
the burden of operating them, or whether the allowances and free 
services which the line carriers now pay to and perform for these 
industries, a class of shippers that necessarily must always be 
relatively small in number, are to remain a burden the cost of 
which may be spread by the carriers through their rates over the 
traffic of the entire public. If the allowances and free services 
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may on any ground be justified and found to be lawful, they will 
on like grounds be claimed by and must in the near future be 
extended to all industries similarly situated. We are therefore 
at the parting of the ways with respect to this very heavy tax 
upon transportation. Many other industries not now enjoying 
such allowances are only awaiting our approval of them here before 
claiming like favors from the carriers as of right; and it is certain 
that if these practices are now found to be lawful the announce- 
ment of our conclusions will at once be followed by preparations 
on the part of similar industries throughout the country to throw 
upon the carriers the cost of operating their plant railways. Such 
a ruling now not improbably would fix this relation between the 
line carriers and the more or less extensive industries of the country 
as a permanent practice, the burden of which must be borne 
through increased rates by the general shipping public. 


RELATION OF THESE PRACTICES TO RATE INCREASES 


Indeed, the very carriers that are augmenting their expense 
accounts and dissipating their revenues in this manner, to the 
extent of many millions of dollars a year and for the benefit of a 
comparatively few shippers, are now complaining that their 
present earnings are insufficient and, on that ground, have asked 
our permission to make a substantial increase in their general rate 
schedules. In that sense the proposed increase in rates has a 
certain very definite and immediate relation to this proceeding. 
In this general connection it may safely be assumed that no sub- 
stantial part of the well informed and reflecting public would deny 
to the owners of the railroads of the country a reasonable re- 
turn on their investments; nevertheless, before they may fairly 
ask the general public to share further in carrying their burdens, 
it is manifest that the railroads must themselves properly conserve 
their sources of revenue by making every service rendered by them 
contribute reasonably to their earnings. This having been done, 
the Commission upon an adequate showing of the need of addi- 
tional revenues will not shrink from the responsibility of sanction- 
ing such measures, including even a general increase in rates, as 
may be required to bring reasonable prosperity to railroads, so 
far as this may be accomplished under rates and charges that are 
reasonably just alike to shippers and to the carriers. Aside from 
the right of the owners of the property so devoted to the use of the 
public to receive from the -public a reasonable return on their 
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investments, it is of profound importance to the public in its own 
interest to accord fair and equal treatment to the owners of rail- 
roads, for upon no other basis may we continue to look to private 
capital for the further development and extension of our railroad 
facilities. The general public interest is therefore advanced in a 
very direct way by the reasonable success of railroad investments 
under rate schedules that reasonably respect the rights of shippers. 
But if further burdens through an increased scale of rates may 
justly be imposed on the general public, all must agree that un- 
lawful concessions, rebates, and preferences in the interest of a 
small proportion of the shipping public ought to be eliminated from 
the practices of carriers. It is therefore appropriate, as it is also 
our duty on general grounds, to examine carefully into the legal- 
ity of the allowances, free services, per diem, and demurrage 
concessions, of the character disclosed on the record before us, 
by means of which the revenues of the carriers are so heavily 
taxed and their net earnings so largely impaired; and we now 
take up the consideration of that question with a full apprecia- 
tion of its far-reaching importance. .. . 


CHARACTER OF INDUSTRIAL RAILWAYS 


It would unduly extend this report to undertake here to de- 
scribe each of the iron and steel industries and their plant railways 
as the facts in relation to each are spread of record. For conven- 
ience of reference this has been done in an appendix attached to 
the report. There are, however, certain features that are char- 
acteristic of all these plants. The ordinary plant consists usually 
of blast furnaces, steel mills, rolling mills, and other manufactur- 
ing departments. It covers from 25 to 125 or more acres of land, 
in many cases inclosed by fences and gates. One of the important 
problems that each plant must meet in its own way is the disposi- 
tion of slag and other refuse that accumulate in large quantities 
from the operation of the furnaces and mills. A convenient dump- 
ing ground must be provided, and this, partially at least, is the ex- 
planation of the location of the plant in practically every instance 
either on a river bank or lake shore, where the submerged lands 
may be filled up to the established harbor lines, or on or adjoining 
lowlands or gullies where the refuse may be conveniently dumped. 
In practically every instance plant rails and locomotives are pro- 
vided as a means for disposing of these waste materials, and a sur- 
prising amount of low or submerged lands have in that way been 
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brought up to grade and made available for the extension of the 
plants themselves or for use by other industries. Some of these 
made lands are of great value. The plants, however, have va- 
rious other and still more important uses for rails and locomotives, 
and it is repeatedly admitted of record, and abundantly illustrated 
in the case of all these plants, that locomotives and a system of 
rails in and about an iron and steel plant are a necessary facility 
in the industry. The plant tracks ordinarily are used not only 
for the movement of cars between the rails of the line carriers and 
various points within the plant, but they are required for the 
prompt and economical movement of material between its va- 
rious departments. In some cases they are operated as a bureau 
or department of the industrial company; but at this time in the 
majority of instances they are operated by an incorporated rail- 
road company owned by the industry. In many cases the indus- 
trial railroad performs only the interchange switching with the 
line carriers, while the industry, with other power, does the inter- 
work switching itself and not through its plant railway company. 
In other instances the incorporated industrial railroad performs 
all the switching within the plant as well as the switching to and 
from the rails of the line carriers. In addition to the standard- 
gauge spur and switch tracks in and about these plants all the 
larger iron and steel industries maintain a system of narrow-gauge 
tracks operated with their own power and confined exclusively 
to mill work. In all cases there is a practical identity in the owner- 
ship of the plant railway and the plant. 

In the case of some of the plants the industrial railroad company 
owns no physical property, but formally leases its right of way, 
tracks, and equipment from the industry by which it is itself 
owned; in other cases the indvz‘rial railroad company owns the 
equipment and leases the tva>*3 and right of way from the in- 
dustry; and in still other casos che right of way has been deeded 
to the industrial railroad company in fee, and the tracks and equip- 
ment have been assigned to it. At the majority of the iron and 
steel plants described of record the rights of way of the line car- 
riers adjoin the property line of the industry, and in such cases 
the interchange of cars with the plant could readily be performed 
by the line carrier by means of a short switch track. In a few 
cases only is the plant located at. a distance from a line carrier; in 
such cases the industrial railroad usually extends its rails to the 
trunk line; and the extraordinary financial results accruing to the 
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industry, in the way of divisions and allowances, as a consequence 
of such an arrangement, are fully shown of record. At a number 
of plants the tracks of two trunk lines parallel and adjoin the prop- 
erty of the industry and each of them formerly extended its switch 
tracks to a junction with the plant tracks either just within or 
just outside the plant inclosure. When the plant tracks were 
taken over by the incorporated plant railroad the tracks of the 
latter were extended around the plant in such manner as to ex- 
clude the trunk lines from direct access to the plant except over 
the rails of the newly incorporated industrial railroad. The re- 
sult is an apparent intermediate service by the industrial railroad 
between the plant and the line carrier, on the basis of which the © 
plant railroad exacts compensation, not from the industry, but 
out of the rate of the line carrier. In several instances the right 
of way of a trunk line originally ran directly through the plant 
inclosure, and when the incorporated industrial railroad assumed 
the operation of the plant tracks the trunk line tracks were re- 
moved and relocated at a point outside the plant inclosure. These 
arrangements were usually accomplished by an exchange of prop- 
erty, the trunk line deeding its old right of way to the industry, 
or to its plant railway, in return for a deed of its new right of way 
acquired for the purpose by the industry. While the ostensible 
object of these transactions was to give the industry more room 
for the location of its mills and buildings, often the real purpose, 
and in all cases the actual result, was to give the industry a better 
opportunity to interpose its plant railway between its plant and 
the trunk line, so that the industrial railroad could have an ap- 
parent basis for allowances. The cost of relocating the trunk line 
is usually included in the capital account of the industrial rail- 
TOR eae 


A PLANT RAILWAY AN ("> USTRIAL NECESSITY 


The modern steel plant covers a large area, and every provision 
must be made to reduce the manufacturing cost and to provide 
against the loss of efficiency. The most important facility in 
accomplishing this is the plant railway, by which, in addition to the 
inbound movement of ore, coke, and limestone, is secured the 
prompt distribution of material and supplies from points of storage 
to the various departments. Slag, ashes, and other waste materials 
must be quickly removed and taken to the dumping grounds pro- 
vided for that purpose, as heretofore explained. All this is mani- 
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festly a part of the manufacturing process and is no more related to 
transportation than it would be if done by horse and wagon. In 
other words, a plant railway is as necessary a part of the plant 
equipment as is the plant smokestack, and, as before stated, this 
is one of the facts completely established on the record. _ 

The record makes it clear also that the successful operation of a 
blast furnace requires a continuous movement of ore, coke, and 
limestone to be ready at the precise time and in the proper pro- 
portions to meet the requirements of the furnaces. The absolute 
necessity of this regularity of service at the furnace is repeatedly 
referred to on the record. Nevertheless it is contended, that when 
these raw materials are brought in by the line carriers, in the pro- 
portions and at the time required by the industry, this is not a 
feature of the industrial processes of the plant, but is a service of 
transportation which the line carriers must perform or pay the 
industry out of the rate for performing with its own facilities. In 
many cases the tracks on which these deliveries of coke, ore, and 
limestone into the furnace bins are made are elevated on trestles 
adjoining the furnaces. At perhaps most of the plants here de- 
scribed hot metal from the furnaces is moved to other departments 
of the plant on the narrow-gauge tracks, but in some cases this is 
done entirely by the standard-gauge plant railway. In most 
instances the movement of partially manufactured products from 
one mill to another is very extensive, and a large part of this inter- 
works service is ordinarily done by the plant railway. 

Some of these iron and steel industries were originally small con- 
cerns with a spur track holding only a few cars. Their growth, 
however, has been rapid, and with it has followed an increase in the 
number of buildings and departments and in the extent of land 
occupied. This involved also an increase both in the extent and in 
the number of spurs and switch tracks in the plant. As heretofore 
stated, there is usually also a narrow-gauge system of tracks in the 
mills and connecting the different mills. There are cranes and other 
appliances scattered about the works. All this makes a situation 
so complex that the trunk lines that have undertaken to do the 
switching, both within the plant and to and from it, have found it 
necessary to have one control, and one of them ordinarily does the 
work, the expense being pooled and divided among them all. This 
is the case where the plant itself provides the tracks but does not 
undertake to operate them. In most of the cases described of 
record, however, the plants have altogether excluded the trunk 
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lines from their plant rails and do all the work with their own 
power. So great is the complexity at many plants as to make it 
practically impossible for any outside power to undertake the work. 
This was made clear by several witnesses. An official of one of the 
largest. plants in the country, after explaining the great cost of 
operating its very extensive plant railway was asked why his com- . 
pany did not permit the trunk lines to do the work there as they do 
at some other plants. He explained that his company would prefer 
to bear the expense itself rather than to try such an experiment. 
Nevertheless, in a number of smaller plants east of the Pittsburgh 
district the trunk lines do all the work inside the plant as well as 
to and from it. 


DELIVERY OF CARLOAD FREIGHT 


Under the common law as construed in the practically unanimous 
decisions of the courts, a delivery of carload freight to a shipper 
having a private siding is made by shunting the car upon the 
switch, clear of the main tracks. All services upon the siding be- 
yond that point, in placing the car for loading or unloading at a 
particular spot convenient to the shipper, are what may be called 
volunteered services in the sense that they are in addition to the 
main-line haul and in excess of any obligation of service by the car- 
rier at common law. Nevertheless the custom of making deliveries 
at the warehouse or factory door on private sidings is one of long 
standing in this country, and under certain language in the act it is 
possible that the carriers may be required, upon reasonable com- 
pensation, to do this spotting, as it is called. We find no authority, 
however, English or American, that holds or intimates that the 
line carrier, in connection with the main-line haul, is under any 
obligation to spot a car at the factory door on a private siding 
except upon reasonable compensation included in the rate itself or 
set up in the form of a special charge. 

These private sidetracks or sidings, as they are more commonly 
called, are constructed to facilitate the receipt and delivery of car- 
load freight. They either connect a particular warehouse, factory, 
or elevator with the main line of the carrier, or, in the case of an 
industry having plant tracks of its own, they connect the main 
line of the carrier with a point of interchange with the plant 
tracks. Ordinarily the private siding is a short track to a 
coal or lumber yard, or to a factory, warehouse, or elevator 
adjoining the right of way of the line carrier and having a 
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door or platform where the car may conveniently be loaded 
or unloaded. In England a car shunted by the carrier upon a 
siding is spotted by the industry, this being accomplished ordi- 
narily by means of a winch and cable. But in this country, al- 
though it is often done with a pinch bar or other appliances, the 
‘heavy modern equipment makes it much more convenient to spot 
a car at a factory door with a locomotive, and the line carriers 
quite generally perform the service. Although the practice is not 
absolutely uniform throughout the country, the spotting is cus- 
tomarily done without any charge in addition to the published 
rate. It is, however, a special and particular service of peculiarly 
direct value to the shipper in that it not only secures prompt 
delivery to him, but enables him to avoid the expense of cartage, 
which in many cases would be very substantial. Such a service 
when included in the rate gives the shipper a very obvious advan- 
tage over a shipper who at the same rate must accept and deliver 
his traffic on a public team track and cart it to and from his factory 
or place of business; and the shippers who labor under this dis- 
advantage far outnumber the other class of shippers. Whether 
under such circumstances a special charge, in addition to the line 
rate, should be exacted for spotting a car on a private siding of the 
usual and ordinary kind—that is to say, one leading to an elevator 
or to a door or unloading platform of a factory or warehouse—is 
undoubtedly a question that should and necessarily must have 
most careful consideration. That, however, together with free 
store-door delivery, ferry car, and other free services by which, at 
the cost of the carriers, the relatively few shippers of large traffic 
are relieved from the expense of cartage, is a question that can not 
appropriately be disposed of finally in this case; and the spotting 
of cars without charge at the doors of factories or warehouses on 
private sidetracks has been referred to here in order that we may 
have the benefit of the contrast of that service with the very much 
more extensive service performed by the line carriers without 
additional charge for the larger industries that have, and require 
in their industrial operations, a more or less extensive system of 
tracks in and about their plants. We get an even more significant 
view of the matter when we contrast the ordinary switching service, 
without charge in addition to the line rate, on a switching track 
leading to a door or loading platform at a factory or warehouse, 
with the allowances and divisions surrendered by the line carriers 
out of the same rates to other large industries having, as an indus- 
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trial necessity, an intricate system of tracks within their plants 
which they operate directly with their own power or indirectly 
through an incorporated railroad company owned by the industry. 
Throughout the territory under consideration here the same rate 
that is exacted for a public team-track delivery, with the cartage 
charge which it entails upon the shipper, will give another shipper 
the service of spotting the car at his warehouse on a siding, without 
attendant cartage expense; it will also purchase for an industry 
the service of spotting the car at any point within its plant, or 
entitle it to allowances for doing this for itself. The resulting 
inequality in the value of the service rendered, as between these 
different classes of shippers, is very striking; and the very great 
additional cost to the carrier in performing the plant service is 
equally apparent. 


PUBLIC SERVICES OF INDUSTRIAL RAILWAYS 


One or two of these plant railways operate passenger cars for the 
convenience of their own employees going to and from their work, 
and incidentally carry a small number of passengers not connected 
with the industry. The remaining industrial roads described of 
record have no passenger traffic and have no opportunity to serve 
the public in that way. None of them carries mail or express; only 
one issues bills of lading, and but one of them has a depot for less- 
than-carload shipments and that was constructed during the prog- 
ress of the hearing. Although much is said of record about ter- 
minal roads, not one of these industrial short lines is in any sense a 
terminal railroad as that phrase is ordinarily used. The road that 
has most nearly the appearance of a terminal road claims only 
three per cent of outside traffic. Moreover, the record shows that, 
generally speaking, outside business is not solicited but on the 
contrary is discouraged. In the great majority of instances there 
is no real outside traffic. Where any such traffic exists it is almost 
negligible, except in three or four cases. According to their own 
figures the outside traffic varies from one-quarter of one per cent to 
a maximum of 12.66 per cent in the case of the South Buffalo 
Railroad. ‘The three or four instances where it is really appreciable 
will be specially considered. 

The legality of allowances to plant railways of this character 
was considered from a somewhat different point of view in General 
Electric Company v. N. Y.C. & H. R. RK. BR. Co., 14 I. C. C., 237. 
There the complainant, conducting a great industry with an exten- 
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sive system of plant rails and locomotives of its own, asked for an 
order requiring the defendant carriers to make it an allowance 
out of the rate for operating its plant railway in the movement of 
its own traffic to and from various parts of its plant. It appeared 
that in 1886 there were, on the site in question, two factory build- 
ings connected with the main line of the carriers by a switch track 
over which the carriers were accustomed to deliver carload freight 
without extra charge, the less-than-carload freight being hauled 
from their freight stations to the plant by the industry with its 
own horses and wagons. In 1908, when the case was before us, the 
business had so expanded that the complainant’s plant embraced 
an inclosed area of 180 acres upon which there were 140 buildings 
of varying size, including 50 or 60 shops, foundries, and ware- 
houses, in which about 17,000 men were ordinarily employed. 
Within the inclosure were 12 miles of standard-gauge track, in 
addition to 7 miles of narrow-gauge track, all of which the industry 
was operating with its own power. At a point of interchange 
between the line carriers and the plant railway, namely, on certain 
storage tracks just within the plant inclosure, the complainant 
during that fiscal year had delivered to the line carriers about 
25,000 loaded and empty cars, and at the same point of inter- 
change it had received about the same number of inbound loaded 
and empty cars. The service of the line carriers did not extend 
beyond the storage tracks. From that point the inbound loaded 
and empty cars were moved by the industry to the various loading 
and unloading points within the plant; the outbound cars, loaded 
at various pvints within the plant, and the outbound empty cars 
were also delivered at that point to the line carriers by the plant 
railway. For all this service on its own traffic between the inter- 
change tracks and the various points of loading and unloading 
within the plant the complainant contended that it was entitled, 
under section 15 of the act, to be reasonably compensated by the 
line carriers out of the rate. The contention was based on the 
theory that the complainant was doing a service of transportation 
and furnishing facilities of transportation with respect to its own 
traffic which the line carriers would have to perform and furnish 
under the published rate if the complainant chose not to perform 
and furnish the service and facilities for itself. We held, however, 
that the service beyond the interchange tracks was not a carrier’s 
service, or a part of the transportation undertaken by the carriers, 
but was a shipper’s service—a service apart from transportation 
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that was performed by the shipper for its own benefit on tracks 
and with facilities within the plant inclosure that were laid and 
used for the complainant’s own convenience and as necessary 
facilities in the conduct of its manufacturing operations. We also 
held that a carrier, when serving industrial plants of that char- 
acter, performs its full duty under its contract of transportation 
when it delivers or accepts cars at some reasonably convenient 
interchange point, such as the storage tracks provided for the 
purpose by the complainant within the plant inclosure. We fur- 
ther held that the line carriers are under no duty to extend their 
transportation obligations with the extension of great industrial 
plants, like that of the complainant, and could not lawfully be 
called upon, as a part of the service of transportation, to make 
deliveries through a network of interior switching tracks, con- 
structed as plant facilities to meet the necessities of the industry; 
and that their obligation as common carriers involves only a 
delivery and acceptance of carload shipments at a reasonably 
convenient point of interchange between their main line and the 
plant tracks of the industry. We, therefore, dismissed the com- 
plaint upon a finding that the complainant performed no service 
for itself within its plant which it could lawfully call upon the line 
carriers to perform for it, and that there was, therefore, no basis 
for its demand for compensation from the line carriers out of the 
rates. 4". 

It will be observed ... that the line carriers were declining 
to perform any service within the plant beyond the interchange 
point, and we held that no service beyond that point could law- 
fully be required of them and, therefore, that they could not be 
required to make an allowance to the industries for doing the 
service for themselves with their own facilities. The attitude of 
the carriers before us here is just the reverse. Under the com- 
pulsion of the large traffic of these steel and iron plants the line 
carriers have been forced by the industries to extend their service 
beyond the interchange tracks and, without charge in addition 
to the rate, they are either doing the very service within the 
plants which, in the cases cited, we said the defendant carriers 
could not be required to do, or they are paying the industries 
allowances for doing the service within their plants for themselves 
with their own facilities. They are volunteering a service in 
excess of their legal obligation of service and are receiving no com- 
pensation for it. And the question here is whether this may law- 
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fully continue; that is to say, whether the line carriers may con- 
tinue without additional charge to perform the very extensive 
switching service beyond the interchange point and to and from 
all points within the plant inclosures of industries that have no 
locomotives, and of industries that have locomotives but prefer 
to have the line carriers do the work; and whether they may 
lawfully continue to pay allowances out of the rates to other indus- 
tries which, with their own facilities, perform the switching ser- 
vice beyond the interchange tracks and to and from all points 
within their plants. 


UNDUE DISCRIMINATIONS INEVITABLE 


That these practices result in undue preferences and unjust 
discriminations is fully shown by the record. We regard them 
also as unlawful in and of themselves. Indeed, the surprising 
feature in the situation is that they have been permitted to con- 
tinue so long. That they have grown out of competitive condi- 
tions between the line carriers was not only admitted at the hearing 
but is abundantly demonstrated by the testimony. In the case of 
20 incorporated roads described of record, 16 receive allowances 
and four do not. Of the 10 unincorporated plant railways, three 
receive allowances and seven do not. Of these seven industries 
the interchange switching in two instances is performed by the 
connecting trunk lines under a pooling arrangement, the cost 
being divided between them on a car basis; at one of them the 
interchange and the interworks switching is performed by the 
industry and the cost divided between it and the trunk lines on a 
car basis. At the other four of these seven industries the entire 
service is performed by the industry without allowances of any 
character. These differences in treatment are not the result of 
different conditions at the plants but grow out of the competition 
among the carriers for the traffic. In the same district no allow- 
ance is paid to one plant railway, a small allowance is made to 
another, while a large allowance is paid to a third. When asked 
to explain the payment of allowances to some industries and not to 
others similarly situated, a witness for one of the line carriers said 
it had never differentiated between them on principle but only as 
the result “‘of competition and the force of circumstances. . 

I do not think we have ever made one of these allowances willingly 
and voluntarily.”” The lack of uniformity is also shown in that in 
some cases the trunk lines make no allowances beyond the so- 
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called furnace allowances, while in other cases allowances are 
made by them on both inbound and outbound shipments ranging 
from $1 to $2.50 per car. In one case they are fixed at $2.50 
per car on inbound material and $4 a car on the outbound manu- 
factured products. Upon the whole record it may be taken as fully 
established that the allowances are not regarded as having any 
relation to the rate or, as heretofore stated, as having been taken 
into consideration in fixing the rate; they are simply concessions 
out of the rate to secure the traffic. This is no less true of the free 
service of the trunk lines in participating in the manufacturing 
process by arranging in many cases, as heretofore explained, to 
switch the cars of raw material into the plant, not in accordance 
with their own convenience but in such manner as to meet the 
requirements of the furnaces. And in the history of the industry 
it has occurred not infrequently that the failure of the line carrier 
to do this properly has resulted in closing down the mill. It is 
partly to avoid this risk that the larger industries as a rule prefer 
to do the switching with their own facilities, and have the trunk 
lines pay for it with allowances. 


PER DIEM RECLAIMS 


The depletion and loss in the revenues of the line carriers, 
through this voluntary and preferential contribution in money 
and services to a relatively few industries, has already been ad- 
verted to, but it is more extensive than has been generally under- 
stood. The payments made to large shippers by the trunk line 
carriers east of Chicago, in the form of allowances to their indus- 
trial or plant railroads, aggregate many millions of dollars a year. 
A large additional amount is also annually contributed by the 
line carriers to the same industries through the so-called per diem 
reclaims. 

In order to have a clear idea of the practice of carriers in the 
matter of per diem charges and of the important privileges result- 
ing from it to these iron and steel industries, it is necessary to 
understand the modified agreement, which is the basis upon which 
the line carriers settle with switching roads for the detention of 
their equipment. The ordinary switching or terminal line, when 
a party to the per diem agreement, is under an expense of 45 cents 
a day for each car of a trunk line held upon its rails. Usually 
such lines have no equipment of their own upon which they in 
turn may earn revenues from the trunk lines. In order, therefore, 
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that the per diem charge may not unduly deplete the revenues 
of the switching lines, the latter under the modified agreement 
are entitled to make a reclaim against their immediate trunk-line 
connections for a stipulated number of days, the period, as con- 
templated and intended under the practice, being based upon the 
actual experience of the respective switching lines in the necessary 
detention of cars on their rails. The periods agreed upon with 
the industrial lines before us range from three and one-half days 
in the case of one plant railway to a maximum of five and one-half 
days, and appear in some cases to be substantially in excess of 
their reasonable necessities. During the period so designated for 
a given industrial line it is required to pay, to the trunk line owning 
the car, a per diem charge for the number of days the car is actually 
on its rails; but, under its right to make reclaim for the whole 
period upon its immediate trunk-line connection, the industrial 
line makes a profit of 45 cents per day for each day saved out of 
the designated reclaim period by the prompt return of the car. 
The industrial lines that have been given the benefit of the modified 
agreement are not only practically relieved of the payment of per 
diem charges but, through these arrangements, many of them 
receive a substantial addition to their revenues, which accrues to 
the benefit of the controlling industry. 

To the iron and steel industry this charge or per diem reclaim 
in many instances has become the source of large revenues to the 
plant railways and to the industries that own them. Of the 30 
industrial railroads, parties to this proceeding, 10 are parties to 
the per diem agreement. It is shown of record that for the year 
ending June 30, 1911, the aggregate amount of per diem reclaims 
received by only five of these roads amounted to $1,059,273 .99. 
The full results of the arrangement ought to be clearly appreciated. 
It means that instead of the 48 hours of free time accorded to 
ordinary shippers, these industries have from three and one-half 
to five and one-half days of free time, the possession of the car by 
their plant railway not being charged against the industry. More- 
over, when the car is returned to the line carrier in less than these 
periods the industry earns a bonus or reclaim, which in the case of 
one of these industries aggregates more than $600,000 a year, out 
of which the clear profit must necessarily be very substantial; the 
bonus in nearly all cases is large, and in many cases a profit results. 
Just how much demurrage these industries escape from paying to 
the line carriers, on the fiction that a car in the possession of their 
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industrial or plant railroad, and ordinarily inside their own plant, 
is not in their own possession, and therefore not subject to demur- 
rage, is a matter of conjecture; but undoubtedly the results flowing 
from it give to that fiction a very large annual money value to 
each of these industries. Even when such an industry detains a 
car beyond the maximum period of time allowed to its plant rail- 
way under the per diem agreement, and a demurrage charge 
results, the industry pays it not to the line carrier, but to its in- 
dustrial railroad and therefore into its own treasury. As to those 
industries, demurrage is therefore entirely eliminated as a trans- 
portation charge. Competing industries, on the other hand, that 
have no such advantages must pay demurrage to the line carrier 
for the detention of all cars beyond the 48 hours of free time 
allowed in the tariffs, and they have the benefit of no per diem 
reclaim. Since these facts were developed in the course of this 
investigation, these matters have been the subject of conferences 
among the line carriers and with these industries; and we are 
advised that an understanding has been reached as the result of 
which per diem reclaims, after January 1, 1914, will no longer be a 
source of revenue to the industries. They are, however, still to 
enjoy immunity from demurrage. 


SWITCHING AND SPOTTING 


In addition to the cash revenues lost by the line carriers through 
reclaims and the complete elimination of demurrage as a transpor- 
tation charge against such industries, there is the gratuitous 
switching service performed by the line carriers in many large 
plants which have installed extensive spur and switch tracts in 
and about their mills and other buildings for necessary industrial 
purposes, and yet look to the line carriers to extend their rates to 
every door and other point within the plant, regardless of its size 
or the intricacy of the plant tracks or the cost of the service; and 
to do their inbound and outbound switching without charge, and 
even to do their interworks switching, in some cases without 
profit. It is impossible to estimate the aggregate cost to the line 
carriers of this free service in the territory east of the Mississippi 
River, but the amount is very large and its reasonable value to the 
shippers for whom it is performed must amount to many millions 
of dollars a year. 

In short, we are here dealing with preferences and discrimina- 
tions on a huge scale and with services rendered by the line carriers 
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which, if charged for on a reasonable basis, would increase their 
revenues by millions of dollars annually. The conditions on the 
Pennsylvania lines east of Pittsburgh will alone be sufficiently 
illustrative. It has 4,200 private siding connections, of which 
3,800 are of the simpler form with a capacity of a few cars each. 
On these sidings the spotting is done without any charge in addi- 
tion to the line rate. On its various main and branch lines there 
are about 400 more or less complicated systems of tracks within 
plants. At 233 of these industries the line carrier, entirely without 
charge in addition to the rate, and notwithstanding the fact that it 
is under no such obligation, performs the service of spotting empty 
and loaded cars in and around the plant; at 145 the spotting is 
done with the power of the industry, and at 24 the service is per- 
formed partly by the industry and partly by the carrier. Of the 
145 plants in which the industry does the work with its own power 
a majority have not incorporated their plant railways. Where the 
plant tracks and locomotives are incorporated, the line carrier 
delivers the inbound cars and takes the outbound cars at designated 
interchange tracks within the plant or just outside. One railroad 
witness of much experience testified that the line carriers had 
accepted the incorporation of a plant railway as notice to them to 
keep out of the plant... . 

We find and conclude on the facts of record that . . . all the 
service by the line carriers beyond a reasonably convenient point 
of interchange between the rails of the carrier and the rails of the 
industry, either within or without the plant, is a shipper’s service 
and not a service of transportation which the line carrier may 
perform without charge or may allow for out of the rate through 
divisions or otherwise when performed by the industry or by its 
industrial railroad, and that the facilities used by the industry in 
performing the service, whether separately incorporated or not, 
are plant facilities and plant equipment. We also conclude and 
find that the delivery of a car by a line carrier upon the exchange 
track is a delivery to the industry, and that the elimination of 
demurrage, under the present practices, as a transportation charge 
against the industry is unlawful and gives the industry so favored 
an undue and unreasonable preference and advantage. We 
further find and conclude that undue and unlawful preferences and 
discriminations arise out of the present practice of the line 
carriers in performing such services without additional charge and 
in making allowances therefor out of the rate when performed by 
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the industry or by its plant railway. We further find and conclude 
upon the record that the line carriers are not compensated for such 
services in their rates and that the allowances therefor out of the 
rates are unlawful rebates paid for the traffic, and when performed 
by the line carriers are unlawful rebates, in service, paid for a like 
purpose. 4 

B. ALLOWANCES TO AN INDUSTRY ? 


EasTMan, Commissioner: 

This proceeding brings in issue the lawfulness of divisions of 
through interstate rates on carloads of lumber and forest products 
moving from the proprietary mills of the Prescott & Northwestern 
Railroad Company and the Ouachita & Northwestern Railroad 
Company. The question is the same as to each tap line; the cases 
were heard together and will be so disposed of in this report. 

At a hearing held after service of a tentative report upon the two 
railroad companies above named and the Missouri Pacific Rail- 
road Company, the parties in interest, it developed that certain of 
the practices which were questioned had been eliminated. One 
practice of the Ouachita & Northwestern Railroad Company in 
hauling lumber destined to St. Louis and other northern, eastern, 
and western points from the mill at Clarks 25 miles to its junction 
with the Tremont & Gulf Railroad, whence the cars were trans- 
ported by the latter company by way of Menefee Junction to 
Rochelle and delivered to the Missouri Pacific, thence by the 
Missouri Pacific back to Clarks and on to St. Louis, had been 
discontinued; but the tariff covering this unnecessary route has 
not yet been canceled. 

It is not necessary to discuss other practices mentioned in the 
tentative report which had been eliminated or were satisfactorily 
explained. We shall confine ourselves, therefore, to the considera- 
tion of two practices, one of the Prescott & Northwestern Railroad 
Company, and the other of the Ouachita & Northwestern Railroad 
Company, which existed at the time of the hearing. 

1. The Prescott & Northwestern Railroad Company is a tap 
line organized as a common carrier under the laws of Arkansas, 


1 For modification of these holdings, see Supplemental Report, 32 I. C. C. 129; 
Second Industrial Railways Case, 34 I. C. C. 596; and Car Spotting Charges, 34 
I. C. C. 609.—Kd. 

> Wasteful Service by Tap Lines, 53 I. C. C. 656 (June 30, 1919). See Jones, pp. 
123-124, and Vanderblue and Burgess, pp. 80-83. The Commission, on further hear- 
ing, 89 I. C. C. 327, upheld the opinion here reprinted, and entered a formal order 
so that the question involved could be carried to the courts by the tap lines.—Ed. 
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and is affiliated with the Ozan-Graysonia Lumber Company. A 

full description of this road is given in our report in The Tap Line 

oe 23 I. C. C., 549, 569, and the following sketch shows the rail 
es. 

The Ozan-Graysonia Lumber Company owns and operates a mill 
at Prescott, Ark., on the Missouri Pacific Railroad and the Prescott 
& Northwestern. The mill is located at a station on the latter road 
called Dian, and is less than 1 mile from the junction point of the 
two railroads. All interchange traffic with the Missouri Pacific 
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may be received or delivered at Prescott, involving a movement 
by the Prescott & Northwestern of less than 1 mile. Instead of 
doing this, it has been the practice of the Prescott & Northwestern 
to haul all cars of lumber and forest products intended for the 
Missouri Pacific 29 miles to Tokio, Ark., and there deliver them 
to the Memphis, Dallas & Gulf Railroad. The latter company 
transports them to Nashville, Ark., where they are delivered to 
the Missouri Pacific; the Missouri Pacific then conveys them via 
Hope Junction, Ark., and, if destined to St. Louis, or northern, 
eastern, or western points, back to Prescott. In other words, in- 
stead of delivering the products of the proprietary mill, destined 
to points on the Missouri Pacific or beyond, by a simple switching 
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movement, the traffic is carried out of line for 76 miles and brought 
back to Prescott, and then proceeds to destination. The tap line 
claims the right to make this circuitous and unnecessary haul in 
order that it may earn a larger division out of the through rate. 

2. The Ouachita & Northwestern Railroad Company is organ- 
ized under the laws of Louisiana as a common carrier and is affil- 
iated with the Louisiana Central Lumber Company. A descrip- 
tion of this road is given in our report in Phe Tap Line Case, 23 
I. C. C., 549, 603. The Louisiana Central Lumber Company has 
a mill at the point called Clarks, La., and another at a point called 
Standard, La., 10.5 miles south of Clarks. The two mills are 
connected by a track of the tap line paralleling the main track of 
the Missouri Pacific, but the direct haul over the tap line to a 
junction with the Missouri Pacific in each case is less than 1 mile. 
The sketch . . . shows the location and the connecting lines. 
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A large portion of the traffic from the mill of the Louisiana Cen- 
tral Lumber Company at Clarks moves to St. Louis and eastern 
and western points over the Missouri Pacific. It has been the 
practice of the tap line to haul this traffic to Standard, where it is 
delivered to and hauled by the Missouri Pacific back to Clarks, 
whence it moves to final destination. A like unnecessary and 
circuitous haul has been the practice in the case of the products 
from this company’s mill at Standard. Here a large portion of 
the product of the mill is for export and goes to New Orleans. 
This traffic has been hauled by the tap line to Clarks and there 
delivered to the Missouri Pacific, which latter company hauls it 
back through Standard to its destination. No question is raised 
as to the right of the tap line to haul lumber which is destined to 
New Orleans and the south from the mill of the lumber company 
at Clarks to Standard, making delivery there, as that movement 
is in a direct line toward the point of final destination; nor is any 
question raised as to the right of the tap line to haul the products 
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of the mill at Standard intended for St. Louis and eastern and 
western points to Clarks, and there make delivery of such traffic 
to the Missouri Pacific. The practice that is questioned is the 
unnecessary hauling of lumber by the tap line from either mill in 
the opposite direction from its destination and out of line, making 
deliveries at points that involve the return of the traffic to the 
station at which the originating mill is located before it moves 
toward its point of final destination. 

3. The reason for these out-of-line hauls will be understood by a 
brief review of the tap-line cases. In The Tap Line Case, 234 U.S. 
1, 28, 29, the Supreme Court of the United States held that a tap 
line, of the character of the two lines here involved, is entitled to 
divisions out of the line rate in this territory as compensation 
*‘for what it actually does” in performing transportation covered 
by the through-line rate, but the court said: 


It is doubtless true, as the Commission amply shows in its full 
report and supplemental report in these cases, that abuses exist 
in the conduct and practice of these lines and in their dealings with 
other carriers which have resulted in unfair advantages to the 
owners of some tap lines and to discriminations against the owners 
of others. Because we reach the conclusion that the tap lines in- 
volved in these appeals are common carriers, as well of proprietary 
as non-proprietary traffic, and as such entitled to participate in 
joint rates with other common carriers that determination falls 
far short of deciding, indeed does not at all decide, that the division 
of such joint rates may be made at the will of the carriers involved 
and without any power of the Commission to control. That body 
has the authority and it is its duty to reach all unlawful discrim- 
inatory practices resulting in favoritism and unfair advantages 
to particular shippers or carriers. It is not only within its power, 
but the law makes it the duty of the Commission to make orders 
which shall nullify such practices resulting in rebating or prefer- 
ences, whatever form they take and in whatsoever guise they may 
appear. If the divisions of joint rates are such as to amount to 
rebates or discriminations in favor of the owners of the tap lines 
because of their disproportionate amount in view of the service 
rendered, it is within the province of the Commission to reduce 
the amount so that a tap line shall receive just compensation only 
for what it actually does. 


In conformity with this decision of the Supreme Court the Com- 
mission on July 29, 1914, entered an order in The Tap Line Case, 
31 I. C. C., 490, requiring the defendant trunk lines, one of them 
being the St. Louis, Iron Mountain & Southern Railway Company, 
now the Missouri Pacific Railroad Company, to reopen through 
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routes and publish joint rates to interstate destinations with each 
of the tap lines parties to the record with which they respectively 
joined. The Prescott & Northwestern and the Ouachita & North- 
western were both parties to the record. The two paragraphs of 
the order following this requirement were these: . 


Provided, That the allowances, or divisions out of such joint 
rates to be paid by the said principal defendants, respectively, 
to the said parties to the record on lumber and forest products 
shall not exceed the amounts hereby fixed as maximum allowances 
or divisions thereon until further order, the Commission finding 
upon the record that any allowances or divisions in excess thereof 
result in undue preferences and unjust discriminations, and are 
unlawful. 

It is further ordered, That the allowances or divisions out of the 
rates on interstate shipments of lumber and forest products from 
points on the lines of the above-named parties to the record shall 
not exceed the following amounts, namely: For switching a dis- 
tance of 1 mile or less from the junction, $2 per car; over 1 mile 
and up to 3 miles from the junction, $3 per car; on shipments 
from points over 3 miles and not more than 6 miles from the junc- 
tion, 1144 cents per 100 pounds; over 6 miles and not more than 10 
miles from the junction, 2 cents per 100 pounds; over 10 miles 
and not more than 20 miles from the junction, 24% cents per 100 
pounds; over 20 miles and not more than 30 miles from the junc- 
tion, 3 cents per 100 pounds; over 30 miles and not more than 40 
miles from the junction, 314 cents per 100 pounds; over 40 miles 
from the junction, 4 cents per 100 pounds. 


On April 7, 1919, the Commission entered a fifth supplemental 
order, effective June 1, 1919, increasing these maximum divisions 
‘as follows: 


For switching a distance of 1 mile or less from the junction, 
$2.50 per car; over 1 mile and up to 3 miles from the junction, 
$3.50 per car; on shipments from points over 3 miles and not more 
than 6 miles from the junction, 2 cents per 100 pounds; over 6 
miles and not more than 10 miles from the junction, 214 cents 
per 100 pounds; over 10 miles and not more than 20 miles from the 
junction, 3 cents per 100 pounds; over 20 miles and not more than 
30 miles from the junction, 344 cents per 100 pounds; over 30 
miles and not more than 40 miles from the junction, 4 cents per 
100 pounds; over 40 miles from the junction, 44% cents per 100 
pounds. 


If, then, divisions may lawfully be based upon the out-of-line 
haul described, the Prescott & Northwestern should now receive 
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3.5 cents per 100 pounds out of the through rate for hauling car- 
loads of lumber from Prescott to Tokio, and the Memphis, Dallas 
& Gulf a further division for its haul from Tokio to Nashville, 
the Missouri Pacific receiving the balance for its haul from Nash- 
ville through Prescott to final destination. Upon a standard car- 
load of 60,000 pounds, the division paid to the tap line would thus 
equal $21 per car, without allowing for the further amount paid 
to the Memphis, Dallas & Gulf. On the other hand, if the car 
were delivered by the tap line direct to the Missouri Pacific at 
Prescott, the Prescott & Northwestern would receive but $2.50 
per car, and the balance of the through rate would be received 
by the Missouri Pacific for a haul to destination 40 miles shorter 
than it would be required to perform in the former case. The 
out-of-line haul in that case, aggregating 76 miles in all, is entirely 
unnecessary and the only reason for it is to increase the earnings 
per car of the tap line. 

The situation is similar in the case of the Ouachita & North- 
western, where the car returns to the station at which the traffic 
originates. Thus a car moves from Clarks to Standard on the 
tap line, a distance of 10.5 miles, and is there delivered to the Mis- 
souri Pacific; it then is returned to Clarks and thence moves to 
destination. Traffic originating at Standard is delivered by the 
tap line to the Missouri Pacific at Clarks, whence it is hauled to 
the south through Standard by the latter company. Such move- 
ments are wholly wasteful; they do not advance the traffic on its 
journey nor constitute any necessary part of the transportation 
from the point of origin to the point of destination. The tap line 
would be allowed for this useless 10.5-mile haul between Clarks 
and Standard, on the present mileage basis, 3 cents per 100 pounds 
or $18 per standard car, shrinking the receipts of the line carrier 
$15.50 per car and imposing upon it also an additional and un- 
necessary haul of 10.5 miles. ‘ 

The Missouri Pacific and the other trunk lines in the territory 
in question are now under federal control, and it is our under- 
standing that the wasteful practices described above have been 
abandoned for the time being. ‘The joint tariffs providing for 
these roundabout routes, however, are still in force, and when 
federal control ceases the former practices may be resumed. Under 
the circumstances, we feel that we ought not to allow the situa- 
tions developed in connection with this proceeding to go without 
comment, or to omit to state the interpretation, so far as it affects 
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such situations, which we place upon our orders of July 29, 1914, 
and April 7, 1919. 

A tap line is entitled only to just compensation for the actual 
and reasonably necessary services performed by it as a part of the 
transportation of the traffic from point of origin to destination, 
and our orders relative to divisions out of the through rates were 
framed upon this principle in conformity with the decision of the 
Supreme Court already mentioned. The validity of the order of 
July 29, 1914, was in all respects sustained in O’Keefe v. United 
States, 240 U.S., 294.1 The out-of-line hauls above described are 
entirely unnecessary, can not reasonably be considered a part of 
the service for which the through rates are intended to compen- 
sate, result in undue prejudice to tap lines and their proprietary 
companies which are not so situated that they can resort to sim- 
ilar practices, and unjustly deplete the revenues of the trunk line. 

A somewhat similar situation was considered in Louisiana & 
Pine Bluff Divisions, 40 I. C. C., 470, where it was held that an 
out-of-line or diverted movement to a track scale may not be 
included in computing the distance, under our order of July 29, 
1914, upon which the division that a tap line may receive is to be 
determined, and this decision was recently affirmed upon reargu- 
ment in Louisiana & Pine Bluff Divisions, 53 I. C. C., 475. As 
was stated in the original report in that case: 


Were we to lend our approval to any such arrangement not 
only would the Pine Bluff be placed in a more advantageous 
position than any other tap line in this territory performing a 
similar service, but such a ruling would open the way in the case 
of many tap lines for a relocation of their track scales so as to 
require a long back haul, and in that way to lay a basis for divisions 
or allowances very materially in excess of those fixed by the Com- 
mission for the distance covered by a direct movement from the 
mill to the junction. 


By the same reasoning we conclude that the distances from the 
junctions which are determinative of the maximum divisions that 
the Missouri Pacific Railroad may lawfully pay, under our orders 
of July 29, 1914, and April 7, 1919, to the Prescott & Northwest- 
ern Railroad Company and to the Ouachita & Northwestern 
Railroad Company out of the through rate on interstate shipments 
of lumber and forest products from points on their lines must be 


1 This case is explained in Vanderblue and Burgess, p. 82n.—Ed. 
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measured by the direct route of movement toward final destina- 
tion, rather than by out-of-line movements of the character in 
question. 


2. THE CONSTRUCTION AND REPAIR oF Equipment ! 


By THE Commission: 

This is an investigation, instituted upon our own motion, to 
determine whether, as has been charged, common carriers by rail- 
road subject to the interstate commerce act have caused and are 
causing certain of their locomotives and other equipment to be 
constructed and repaired at construction or repair shops other than 
their own, and have purchased and are purchasing from or through 
such shops material and supplies used in such construction and 
repair, at costs in excess of those for similar construction and re- 
pairs in their own shops, including material and supplies therefor, 
in disregard of efficient and economical management, resulting 
in unreasonable expenditures, and otherwise contrary to law. A 
hearing has been had with reference to repairs to locomotives of 
the Pennsylvania Railroad Company, hereinafter spoken of as 
respondent, and this report relates only to that matter. The term 
respondent is also used to denote the Pennsylvania lines during 
federal control. 

Federal control ended at midnight February 29, 1920, and the 
corporate owners thereupon resumed control and operation of their 
lines. March 10, 1920, respondent entered into a contract with 
the Baldwin Locomotive Works, Philadelphia, Pa., for the repair 
by the latter of 200 locomotives then or theretofore in service on 
respondent’s lines; and that contract and its incidents are re- 
viewed at length in the evidence. Respondent has long main- 
tained, at various points on its lines, shops for the repair of its 
locomotives, and the questions for consideration present them- 
selves as follows: (1) The justification for having the work done 
in outside shops; (2) the cost of the repairs so made as compared 
with the cost had the work been done in respondent’s shops; and 
(3) the providence or improvidence of the particular contract and 
of settlements thereunder. 

June 30, 1920, in response to our circular letter of inquiry, 
respondent’s vice president in charge of operation submitted the 
following explanation of the award of the contract: 


1 Construction and Repair of Railway Equipment, Pennyslvania Railroad Com. 
pany, 66 I. C. C. 694 (March 7, 1922). 
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In reply to the last paragraph of your letter, would say that on 
March ist, last, all available shop space on the Pennsylvania 
System was filled with locomotives undergoing repairs and 666 
locomotives were out of service awaiting shop. It was evident also 
that our facilities and the available force would be required to 
care for locomotives in service on March 1st, but which would 
require general repairs within the six succeeding months. In order 
to relieve this congestion and have the power returned to service 
as soon as possible, a contract was made with the Baldwin Loco- 
motive Works to repair 200 of our heavy type freight locomotives. ~ 


The evidence in respondent’s behalf was adduced by its chief 
of motive power. 

As a general outline of the situation, respondent’s witness 

submitted, in substance, the following: Early in March, 1920, 
he found on the system a shortage of locomotives and cars to meet 
the demands-of shippers, and, having already accepted all con- 
tracts holding over from the Railroad Administration, let two 
other car contracts and the locomotive contract in question. . . . 
_ The witness testified that the Baldwin contract did not con- 
template any reduction in respondent’s shop output, it having 
been estimated that the full capacity of those shops would be 
required in addition. It might be inferred from his testimony 
that the consideration which immediately led to the contract. 
was that, according to his figures as of the end of federal control, 
261 locomotives were then undergoing class repairs, 340 were 
awaiting such repairs, and 724 were due for them a month later, 
with an accompanying pressure for motive power to handle the 
volume of traffic. His insistence that the repairs could not have 
been made without increasing respondent’s shop facilities was 
amplified by the statement that most of the shops were working 
double shifts and that the “controlling machines were up to their 
capacity, in three tricks in most cases.”’ 

The contract was on a cost-plus basis, that is, the cost of mate- 
rials, at stipulated prices, and of direct labor, plus 90 per cent of the 
distributed labor cost to cover all overhead expense, plus 15 per 
cent of the whole for profit. All scrap material resulting from the 
work was to become the property of the Baldwin plant, and re- 
spondent was to bear all freight charges on materials and on the 
completed locomotives. Deliveries to respondent were to be made 
within three to four months after receipt of the first locomotive at 
the Baldwin plant, barring certain contingencies; and in fact 
commenced in April and ended in September. 
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The aggregate cost of the repairs under the contract, upon final 
audit, is stated by the witness to have been $4,496,820. This 
figure, however, does not include the cost of inspection in that con- 
nection, represented by a force of 32 inspectors kept by respondent 
at the Baldwin shops for that purpose during the contract period 
and whose maintenance was chargeable wholly to the repair 
works). 

Briefly, respondent bases the claimed necessity for invoking the 
aid of the Baldwin plant upon the condition of its motive power at 
the end of federal control, the inadequate capacity of its own shops 
for making the requisite class repairs, and the then existing and 
prospectively increasing volume of traffic. Of the array of figures 
and other data introduced by the several witnesses, apart from 
some irreconcilable conflicts in the evidence, much is without 
probative value in respect of the real questions. The only practic- 
able means of determining the issues seem to lie in comparisons of 
conditions, performances, and results, using such factors as the 
record affords; and as but portions of the available material go 
back of the period of federal control, the years 1919 and 1920 will 
be taken for the purpose. 

At the outset the matter of ascertaining whether the 200 lo- 
comotives could have been repaired in respondent’s own shops, 
giving consideration to conditions which obtained at the date of the 
Baldwin contract, is complicated by respondent’s widely varying 
statements of the capacities of its shops for class repairs and by the 
testimony of its witness that those indicated capacities depend 
materially upon the heavy running repairs the shops are called 
upon tomake. While testifying that such running repairs are more 
or less frequently made in the shops, and that in some degree class 
repairs are made in the roundhouses, he could give no estimate of 
the extent of these interchanges. . . 

Concerning the condition of motive power and the outlook for 
its rehabilitation at the end of federal control, respondent stresses 
the then estimate of 724 locomotives to fall due for class repairs in 
one month’s time, together with a total of 601 locomotives then in 
and awaiting shop for such repairs according to one of its exhibits 
and 540 according to another. The first exhibit also shows 670 
locomotives estimated, as of the last day of the preceding month, 
January, to be due for class repairs after a month’s further service, 
together with a total of 463 then in and awaiting shop according to 
the same exhibit and a total of 413 according to the other. It was 
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admitted that such estimates necessarily are uncertain, and it 
appears that of the 724 particular locomotives referred to but 253, 
and a total of but 479 from all sources, were taken out of service by 
the end of the ensuing month, Indeed, during the months of 
February to June, 1920, inclusive, an average of but 490 locomo- 
tives was taken out of service for class repairs, including the 200 
sent to the Baldwin plant. Viewing the situation from another 
angle, as of the end of February, 1920, the estimate also included 
the locomotives expected to fall due by successive monthly periods 
up to 12 or over; and, taking the figures shown for the first six 
months, the average would have been a fraction in excess of 536, 
assuming the estimates to have been dependable. .. . 

Respondent rightly contends that the expediency of the Bald- 
win contract must be considered in the light of the contemporane- 
ous and prospective volume of traffic, which, according to the 
event, is shown in loaded freight car-miles and in locomotive- 
miles operated. The latter is relied upon by respondent, the follow- 
ing table of locomotive mileage exhibited by it contrasting the 1919 
and 1920 performances by months: 


Month 1919 1920 Month 1919 1920 
SAIMTALY se ote ele tees 17,258,092)17,468,082|July............ 17,089,513]18,444, 533 
February.,...... 13,979,449/16,061,738|August.......... 17,403,519|18,654,808 
i lchyGalp en eeoiee oe oa 14,760,462]18,797,164|September....... 17,435,710)18,111,180 
Aprilk Se. See 14,409 ,096]13,9338,908)/October......... 17,992,010/18,180,905 
Msxcet Sa oe ek 15,664,145}16,701,671|November....... 15,871,392]17,402,661 


JUNG sie cop's 05a ease 8 15,843 ,878]17,467,441|December........ 16,857,075]17,743,598 


It will be observed that in each month of 1920, save April, 
when the so-called outlaw strike occurred, the locomotive mileage 
exceeded that for the corresponding 1919 period; and, perhaps 
curiously, substantially the same rate of increase appears in No- 
vember and December, 1920, after the business depression had 
manifested itself. The mileage for the entire year 1920 was 7.4 per 
cent greater than for 1919. Among other details, the tabulation 
discloses an 8 per cent decrease in February, 1920, as compared 
with the preceding month, and a more pronounced corresponding 
decrease in 1919, January, 1920, increased 1.2 per cent over 
January, 1919, while for the months of February the 1920 increase 
over 1919 was 14.9 per cent. Not so separated, and looking at 
the figures as indicating the comparative traffic trend from the 
beginning of the year up to the time of the contract, the mileage 
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for the first two months of 1920 showed an increase of 7.1 per cent 
over the corresponding period of 1919, or slightly less than the 
percentage increase for the full year. 

The traffic situation also is illustrated by an exhibit showing 
the loaded freight-car mileage from September, 1913, to March, 
1921, inclusive, submitted by respondent at the request of the 
interveners and according to which the first two months of 1920 
exceeded the corresponding 1919 period by 7 per cent. 

In turn, the foregoing performances should be considered in 
the light of other and related factors, more especially motive 
power availability. The relationship may first be tested by the 
indicated available locomotive service months, although based 
upon evidently more or less inaccurate estimates, upon the as- 
sumption that one period’s errors may approximate another’s. 
At the end of January, 1919, the available service months were 
43,990 and were 48,793 at the corresponding time in 1920, an 
increase of 10.9 per cent. At the end of February, 1919, they were 
42,604, and at the corresponding time in 1920 were 46,266, an 
increase of 8.6 per cent. While the estimates for successive months 
naturally are not cumulative, the average of the percentage in- 
creases in the first two months of the respective years was 9.75, 
or somewhat greater than the percentage increase in the loco- 
motive mileage for same periods. There was a decline in the 
percentage rate of increase in February as against January, but, 
as expressed in percentages of increase, the showing for the avail- 
able service months still was better than that for the locomotive- 
miles operated. 

A further indication of what might have been accomplished may 
be found in the fact that at the end of March 1919, the available 
service months were 42,109, the lowest shown in 1919 or 1920, and 
by about the end of August, 1919, were brought up to 52,473, an 
increase of 24.5 per cent, during which period the locomotive-miles 
operated increased 8.3 per cent, the maximum mileage attained 
approximating the average mileage for the years 1919 and 1920 
combined. 

Again, as against 711 locomotives in and awaiting shop for class 
repairs, and a total of 1,397 in and awaiting shop for all repairs 
requiring 24 hours or over, at the end of federal control—the high- 
est of the figures shown of record—there were 785 locomotives in 
and awaiting shop for class repairs and a total of 1,390 so due for 
all repairs at the corresponding time the previous year; and the 
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1919 situation was relieved in the company shops in a few months, 
with a concurrent rising tide of traffic. Otherwise stated, as against 
about 18 per cent of the motive power out of service at the end of 
federal control, with an upward trend of traffic—admittedly reach- 
ing the danger point—something like 22 per cent of power out of 
service in 1919 was reduced to about 12 per cent by respondent’s 
facilities, with an accompanying traffic increase. 

A further contention is that the invocation of outside aid was 
justified by the event, in which connection respondent cites its 
inability to furnish cars during the summer of 1920 and to illustrate 
which it exhibits the cars requisitioned and furnished and the lay- 
over of cars in yards for the last 10 months of the year. But noth- 
ing is offered to attribute the situation to motive-power conditions, 
without regard for the many other matters that might affect that 
situation, such as the “outlaw strike” which aided in bringing 
the April lay-over up to 91.9 per cent, the highest shown. The 
lay-over for March approximated that for the entire year; and, 
whereas it was stated that “anything over 50 per cent represents 
abnormal conditions,” it is of interest that from July to December, 
inclusive, the lay-over exceeded that percentage and that during 
each of those months respondent made reductions in its shop and 
roundhouse forces, in all a very considerable number. At the same 
time, fully conceding the necessity for maintaining the motive 
power then and at all times, the real question is, whether respon- 
dent could have done the repair work in its own shops. 

It is not questioned that the cost of the contract work exceeded 
that for which the work could have been done in respondent’s 
shops, assuming the adequate capacity of the latter. The investi- 
gators compute the excess cost, including the pay of the 32 inspec- 
tors, deducting additions and betterments made at the Baldwin 
plant, and making certain other appropriate adjustments, includ- 
ing an allowance for overhead expense, to have been $3,173,982.33, 
a little less than the total indicated by respondent’s figures. Re- 
spondent secured no other bids for the work, and the possibility 
of obtaining the repairs at other contract shops at a lower cost 
can not be determined. 

Respondent’s records indicated that, of the 200 locomotives 
in question, 5 received class-2 repairs, 153 received class-3 repairs, 
3 received class-4 repairs, and 39 received class-5 repairs. A 
check of the repairs actually made, however, disclosed that 44 
locomotives shown as having had class-3 repairs in fact received 
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class-4 or class-5 repairs, although this does not mean that respon- 
dent paid class-3 prices therefor. The check also indicated that 
the Baldwin repairs and those concurrently made in respondent’s 
shops were comparable in character. 

To a criticism that respondent paid twice for some of the repair 
work defectively done in the Baldwin shops in the first instance 
and there replaced or corrected, respondent answers on brief that 
the payments were in strict conformity with the contract, and 
adds the comment that it would be interesting to know if the 
representatives of the Commission think that in like circumstances 
the railroad should make a deduction from the wages of its employ- 
ees. The comment is wholly beside the question, especially as the 
payments to Baldwin were not in fact in accordance with the 
terms of the contract. That instrument provided, as before 
stated, for the addition of 90 per cent of distributed labor to cover | 
all overhead expenses, including ‘“‘rentals, . . . errors or defects,” 
etc. 

Weighing one thing with another, the record indicates to us 
that at best respondent was precipitate in resorting to outside 
shops, at an added expense of more than $3,000,000, almost im- 
mediately upon its resumption of its property. It is obvious that 
every consideration of good management dictated the restoration 
of the locomotives, with earning capacities ranging upward of 
$12,000 to $17,000 monthly, to a serviceable condition without 
undue delay, but the same considerations also dictated the accom- 
plishment of that end without unnecessary expenditures. Upon 
a careful review of the record we conclude that a more thorough 
survey of respondent’s facilities in the light of past demands and 
performances would have disclosed a capacity to do the work . 
itself within a reasonable time by an appropriate coordination of 
efforts and by such added exertions as relieved the situation in the 
preceding year. The interveners’ imputation to respondent of an 
ulterior or dishonest motive has no support in the record.’ . . . 


EasTMan, Commissioner, concurring: 

While I am in general agreement with the report of the majority 
there are certain matters upon which more emphasis might well 
be laid, and to these I wish to direct attention. The fact dis- 
closed by the investigation which is of chief public interest, it 


1 The interveners were the railway employees department, American Federa- 
tion of Labor, and affiliated organizations.—Kd. 
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seems to me, is the discrepancy between the cost of the contract 
work done in the Baldwin shops and the cost of precisely similar . 
work done in respondent’s own shops. 

In this proceeding respondent has disclaimed any contention 
that its employees were inefficient. Nevertheless the work in its 
shops during 1920 was carried on under the so-called national 
agreements, entered into during federal control, which have so 
frequently been criticized as resulting in burdensome and uneco- 
nomical working conditions. Yet we find, using respondent’s own 
figures, that the cost of the same class of repairs on a certain type 
of locomotive was $9,453 at its own shops as compared with $25,799 
under the Baldwin contract, an excess for the latter of 173 per cent, 
without including the cost of the 32 inspectors stationed by re- 
spondent at the Baldwin shops during the contract period. For 
another type of locomotive the cost of the same class of repairs 
was $9,989 at respondent’s own shops and $21,692 under the 
Baldwin contract, an excess for the latter of 117 per cent. These 
figures include such allocation of overhead expense to the cost of 
the work at its own shops as respondent deemed proper in order 
that the two sets of figures might be fairly comparable. Our own 
accountants, after an analysis of the records, reached the conclu- 
sion that the excess cost of repairing the 200 locomotives under the 
Baldwin contract as compared with the cost of doing the same 
work in respondent’s shops was more than $3,000,000, or more 
than $15,000 on the average per locomotive. 

Lest it be thought that the discrepancy was in any measure due 
to heavier work, class for class, at the Baldwin plant than in 
respondent’s shops, it may be said that such a claim was made, 
but our check of the records showed it to be without basis. Nor 
was the discrepancy due solely to any difference in necessary over- 
head expense, for on the contrary it appears to have been due 
primarily to a difference in labor costs. Our accountants found 
that the time consumed in making the repairs at the Baldwin 
plant, over and above the time required for similar repairs at 
respondent’s own shops, was more than 36 days per locomotive. 
They also found that the labor excess at the Baldwin plant was 
93 per cent for class-2 repairs, 140 per cent for class-3, 152 per 
cent for class-4, and 137 per cent for class-5 repairs. Indeed, the 
only justification offered for the excess cost which seems to have 
possible merit is that the Baldwin plant was not experienced in or 
well equipped for repair work, an explanation which I find it diffi- 
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cult to believe can account in any large measure for the extraor- 
dinary discrepancy disclosed, especially if there be any founda- 
tion whatever for the criticisms which have so frequently been 
offered with respect to the national agreements. 

But this discrepancy in cost is not the only startling thing about 
the Baldwin contract, for the contract itself and the manner in 
which it was interpreted are startling. It appears that no com- 
petitive bids were sought and that the contract was made on what 
has come to be known as the “cost-plus”’ basis. That is to say, 
the charge was based on the cost of materials and labor, plus an 

arbitrary 90 per cent of the labor cost to cover all overhead ex- 
pense, plus an arbitrary 15 per cent of the whole for profit. It 
further appears that the 90 per cent of the labor cost to be added 
for overhead was to include “‘errors and defects.’’ Notwithstand- 
ing this provision, in hundreds of cases where, because of errors 
or defects, it became necessary to do the work a second time, 
respondent paid for the work entailed in remedying the error or 
defect, and this labor cost was included in computing the 90 per 
cent for overhead and the 15 per cent for profit. 

I base this statement upon a letter placed in evidence from one 
of respondent’s assistant motive-power accountants to his superior 
officer, reading in part as follows: 


In connection with the Baldwin contract there are hundreds of 
cases where the work was done the second time, which I presume 
we will have to pay for, since the money was actually paid out and 
the work actually performed, * * * . 


At the bottom of this letter was a penciled memorandum from the 
superior officer reading in part thus: 


As I see the matter we will have to pay Baldwin for all work 
they did on those locomotives, even though it may have been done 
twice due to the inefficient methods of handling the work. 


No evidence was submitted in any way controverting these state- 
ments, nor was it denied that this was the construction placed by 
respondent upon the contract. 

In other words, as I understand it, it is conceded, not only that 
respondent let the contract without competitive bids, but also 
that it agreed to an interpretation of the contract which made it 
possible for the Baldwin company actually to profit by negligent 
or inefficient work. The more of such work that it did the greater 
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the amount of its 90 per cent for overhead expense and the greater 
the amount of its 15 per cent for profit. 

I submit that these are important facts for the public to know. 
If our great railroad companies are at such a disadvantage in 
dealing with outside supply companies that they must agree to 
arrangements of this nature, it lends force, among other things, 
to the suggestion recently made by the National Association of 
Owners of Railroad Securities that much expense could be saved 
if the railroad equipment of the country were pooled and all repair 
and construction work handled through centralized agencies. The 
facts so disclosed also make me unwilling to subscribe to the state- 
ment of the majority with respect to respondent’s motives in the 
premises. I do not understand that motives were under investiga- 
tion and no finding, therefore, upon this matter is appropriate. 
But if it were our duty to make such a finding, I confess that the 
evidence has not left me free from doubt as to what the finding 
should be. ) 

The dissenting opinions object to the conclusions of the majority, 
if I read them aright, on three principal grounds: 

(1) That we are exceeding our lawful authority in making the 
investigation. 

(2) That from the meager and ‘‘incomplete’’ record an intelli- 
gent conclusion can not be derived, and even if such a conclusion 
could be reached, we are not competent to reach it. 

(3) That in any event the conclusion which the majority have 
reached is wrong. 

Taking up these points one by one, it may be noted that the 
investigation was instituted on January 3, 1921, by unanimous 
vote of the Commission. Our authority to make such an investi- 
gation was not then questioned. The equipment-repair contracts 
of respondent and other carriers had become the subject of dis- 
cussion, not only throughout the country, but in the Halls of Con- 
gress. It was desirable that the facts should be known, and it was 
particularly desirable because, during much of the life of these 
contracts, the United States was the guarantor of railroad income. 
The facts which I have set forth at the beginning of this opinion 
are in themselves sufficient justification for the investigation. If 
we are without power to obtain and make public such facts, it 
would be the duty of Congress to confer power upon us. But I 
entertain no doubt as to our authority; it has not been questioned 
by any of the respondent carriers. 
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The record of the investigation is far from meager. Respondent 
was given opportunity to present all the evidence that it desired to 
present, and it took ample advantage of the opportunity. As for 
our competency to pass upon this evidence, I concede that we are 
not expert railroad operators, but neither are we expert railroad 
traffic officers or accountants or engineers or financiers. Yet we 
pass upon rate, accounting, valuation, or financial matters every 
day. If it were necessary for judges or juries to be experts in the 
subject-matter of every lawsuit, what would become of our courts? 
The theory of any judicial investigation or proceeding is that 
those who are expert will be able to impart their knowledge, so 
far as it pertains to the question at issue, and that those who sit 
in judgment will be able to weigh the evidence so presented. We 
are as able to weigh the evidence in this proceeding as we are in 
many of the other complicated and technical cases upon which we 
are continually obliged to pass. 

Coming, then, to the conclusion of the majority, ‘‘that a more 
thorough survey of respondent’s facilities in the light of past 
demands and performances would have disclosed a capacity to 
do the work itself within a reasonable time by an appropriate 
coordination of efforts and by such added exertions as relieved 
the situation in the preceding year”: Whether or not this is true 
is a matter of much less importance, as I view it, than the dis- 
closure of the facts respecting the cost which respondent was 
obliged to meet under the contract and its interpretation of that 
contract. I also agree with the dissenting opinions that the neces- 
sity of outside contract work is a matter to be judged in the light 
of the situation by which respondent was confronted, or thought 
that it was confronted, at the time when the contract was made. 
Subsequent events are pertinent only so far as they throw light 
upon conflicting or doubtful evidence as to the facts at that time. 

Nevertheless, I agree with the conclusion of the majority. Of 
particular significance, it seems to me, is the evidence with respect 
to the capacity of respondent’s shops for repair work. . In 1918, 
when it was necessary to secure accurate data from the railroads 
as to this capacity in view of war necessities, the officials then in 
charge of respondent’s shops advised the Railroad Administration 
and advised us that the monthly capacity for classified repairs was 
627 locomotives. In January, 1921, however, after this investiga- 
tion had been instituted, respondent reported this capacity as 
580 per month. Yet during federal control the Railroad Adminis- 
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tration made capital expenditures on respondent’s shop buildings, 
shop machinery and tools, engine houses, etc., totaling $20,822,993. 
Moreover, at the hearing respondent placed the capacity at a 
maximum of 525 per month, on the ground that unclassified re- 
pairs might interfere with the output of classified repairs. The 
evidence, however, does not show that at the time the contract was 
made respondent had reason to anticipate an abnormal load of 
unclassified repairs. On the contrary, the record does show that 
the monthly average of classified and unclassified repairs in 1920 
was 4,432, as against 6,682 in 1919, 5,867 in 1918, and 4,482 for 
the last 10 months of 1917. The pressure of unclassified repairs in 
1920 was manifestly lighter than in the other years, and this was 
true of the months immediately following the resumption of private 
control. The monthly average of such repairs, according to re- 
spondent’s own figures, was 4,707 in the first six months of 1920, as 
compared with 7,103 in the corresponding months of 1919. Iam 
unable, therefore, to accept the statement that the maximum 
capacity of respondent’s shops for classified repairs at the time the 
contract was made was but 525 per month. 

Of significance, also, is respondent’s estimate that on February 
28, 1920, there were 724 locomotives in service which were good 
for but one month’s service, when it is considered in the light of 
the fact that on March 31 it was found that only 253 of these 
locomotives had been taken out of service, that 168 were good for 
another month’s service, 35 for two months, 40 for three months, 
46 for four months and 174 for five or more months. Granted that 
estimates of this character are necessarily inaccurate, I think it is 
a fair conclusion, in view of the very large element of error, that 
the estimate of February 28, 1920, was not thoroughly or carefully 
made. 

I am further impressed by the fact that the evidence indicates 
that motive-power conditions were substantially better in Febru- 
ary, 1920, than in the corresponding month of the previous year. 
There was, for instance, an increase of 8 per cent in locomotive 
service months available. It is true that present and prospective 
traffic were heavier in February, 1920, than in February, 1919; but 
in the summer of 1919, when traffic began to grow heavy, the 
evidence shows that the Railroad Administration was able, with- 
out seeking outside assistance, by concentrated effort to effect a 
very marked improvement in a comparatively short time. The 
record shows that at the end of March, 1919, the number of loco- 
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motive service months available was less than at any time in 1919 
or 1920. Yet by the end of August, 1919, the number had in- 
creased to a point higher than at any time in either year. 

In one of the dissenting opinions, the statement is made that 
“during the first six months of 1920 the shops were working to full 
capacity and working overtime.” As a matter of fact there is no 
convincing evidence that there was any considerable amount of 
overtime work. It clearly appears that the men in the shops, 
during this period, were not put on 9-hour shifts, and, indeed, that 
this means of relieving the situation was not even considered. 
Moreover, the statement that the shops were working to “full 
capacity’’ is inconsistent with the testimony that during this 
period respondent was in need of, and was continually seeking, 
additional men for its shops. Mr. Wallis testified that in most 
cases his controlling machines were worked to capacity. Yet the 
record shows that at the same time respondent claims to have 
been making diligent efforts to increase its shop forces. 

Finally, I am impressed by the fact that, while traffic over the 
Pennsylvania continued to be heavy to the end of the year 1920, in 
July of that year respondent felt free to reduce its shop forces 
materially, and this reduction continued throughout the fall. 


Potter, Commissioner, dissenting: 

At the end of federal control the Director General turned back 
to the respondent a large number of bad-order locomotives at a 
time when great increase of traffic was in prospect. Faced with the 
serious consequences of a shortage of power, the respondent, on 
March 10, 1920, in order to make repairs more rapidly than they 
could be made in its own shops, contracted to have 200 of its 
7,300 locomotives repaired in the best outside shops available. 
The majority report finds that later this decision was found to be 
a mistake; that the locomotives could have been repaired in the 
respondent’s own shops by the time they were needed and at a 
lower cost than the amount paid for the outside work. This 
alleged mistake of judgment is the sole basis for the criticism 
which the majority report makes. The good faith of the officials 
of the respondent is not questioned, and they are completely 
exonerated by the majority report from every improper motive. 

As there is no finding of bad faith the promulgation of our re- 
port raises very serious questions as to the function and power of 
this Commission. I deplore the taking on of work which I believe 
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is not intended for us. The duty of this Commission to consider 
the limitations upon its authority is of such vital importance to the 
public, if our system of regulation is to endure, that I think we 
can well afford to discuss it in the forum of our reports. 

We can arrive at a just conclusion only by putting ourselves in 
the position of the managing officials on March 10, 1920, when 
they contracted for the outside work. It is a manager’s duty to 
do the thing which his judgment, based on his knowledge and 
experience, at the time he is called upon to act, suggests that he 
should do. For him, that decision is right and free from criticism 
for all time which seems right when made, no matter how it turns 
out later. What would we have done if we had been in his place, 
with his perplexities, doubts, and forebodings, is the only fair and 
proper question for us to consider. If the inquiry before us were 
thus limited, as obviously it should be, there is not in the record 
any basis for criticism. In fact, the majority report seems to ad- 
mit this, for the main reliance of the majority report is upon testi- 
mony, not as to the conditions which actually confronted the 
officials when they made their decision, but as to conditions and 
happenings later. If later it had turned out (which it is shown it 
did not) that the work could have been done at home, it by no 
means would follow that the March decision was not the correct 
decision for March. Upon the question as to what was the proper 
decision in March, with March prospects, uncertainties, and fears, 
testimony as to what were subsequent realities and certainties was 
incompetent and immaterial. Its receipt and consideration in this 
case did violence to essential rules of evidence, law, and justice, 
which we should observe. 

In working toward a conclusion we are bound to accept the 
facts that the chosen representatives of the stockholders and 
directors of the respondent, brought up in its management, recog- 
nized throughout the transportation world as men of high skill, 
charged with the responsibility of managing its affairs, acting in 
good faith in accordance with their judgment, decided it was best 
to send this work out. I can not see that we are charged with any 
duty or responsibility which requires us to review their judgment, 
or that we have any authority to do so. We are not competent 
to review it. These officials understood the needs of their company 
as we can not. They understood the territory they served, and its 
commercial and industrial conditions, and the probabilities of 
tonnage as they existed when it was decided to send the work out. 
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They understood their shops and forces and knew, far better than 
we could, how to handle their labor. No one knew what might 
happen at almost any minute, and the best preparation was re- 
quired at every point. If they felt it was necessary to make their 
company independent and strong in the face of what threatened, 
or that it was good policy to build independent resources, free 
from outside interference, we have no right to say that, from the 
standpoint of company policy or of public interest, their conclu- 
sion was wrong. The responsibility was theirs. We should not re- 
verse their judgment upon a record made at this late date, which, 
in the nature of things, can not possibly give us even an outline 
sketch of the picture which confronted them. 

We must remember that the steam locomotive is the heart of 
American industry, without which railways can not operate and 
industry, in a broad sense, can not be carried on. There are about 
70,000 locomotives in the country. Each one of these locomotives 
is responsible for its part of the transportation of the nation, of the 
successful operation of the industries of the nation, of the supply 
of food for the nation, of the furnishing of employment to all the 
millions of laborers. Almost it might be said that upon each one 
of these locomotives depends one seventy-thousandth part of the 
prosperity. of the nation and the protection of the nation’s prop- 
erty, peace, and order. The value to the nation of one month’s 
service of a locomotive in busy times, is worth far more than the 
cost of the locomotive itself. There is never an excuse for any car- 
rier to run any risk with respect to its motive power. The vital and 

universal need of all important industries in this country is trans- 
portation. Transportation facilities are idle and investments in 
them are wasted in the degree that power fails. Chance may be 
taken with cars, and all other things, but never with locomotives. 
We will perform our best service only if we make this clear. The 
one thing that never should be excused in a manager is avoidable 
risk regarding the effectiveness of his motive power. Particularly 
in times of stress he should not stop to make close estimates or 
draw fine distinctions as to how or where repairs should be made 
or as to relative cost. He should consider first how to be abso- 
lutely certain under every possible contingency to have his power 
ready. 

We are equipped for regulation within the law, regarding rates 
and other matters clearly within our proper function and with 
which continually we are called upon to deal. We are not equipped 
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for problems of management and operation. These are beyond the 
lines that define our field. The idea that we, a commission of 11 
men, brought from different walks, none of whom was selected 
because he had any knowledge regarding practical railway opera- 
tion, can, in spite of our inexperience, two years after the fact, 
on an incomplete record of conditions, put ourselves in the chair of 
the general manager or master mechanic of the largest system 
of railroads in the United States, and say how, in perilous times, he 
should have handled a very difficult operating problem, and justly 
criticize him for error, does not find favor with me. 

We have been given no roving commission to investigate and 
criticize. Federal control ended at midnight, February 29, 1920, 
and under the law in effect since then the carriers are to be man- 
aged by the chosen representatives of their owners and not by us. 

The Supreme Court of the United States in Interstate Commerce 
Commission v. C. G. W. Ry. Co., 209 U.S., 108, at page 118, said: 


It must be remembered that railroads are the private property 
of their owners, that while, from the public character of the work 
in which they are engaged, the public has the power to prescribe 
rules for securing faithful and efficient service and equality be- 
tween shippers and communities, yet, in no proper sense, is the 
public a general manager. 


We are not making any order upon our report and are giving no 
direction and we have no authority to do either. Our report is 
only criticism of management where responsibility for manage- 
ment is not on us. No complaint of violation of the law has been 
made, and we have found no violation. In such a situation I see 
no right to interfere with criticism and disturb and irritate with 
expressions of our opinions. If the officers of the respondent have 
not exercised good judgment, they are accountable to its stock- 
holders, and not tous... . 

The procedure we have adopted in making this inquiry can not 
be supported by the provisions of the transportation act under 
which honesty, efficiency, and economy of management are to 
influence the determination of rate scales. We have not proceeded 
as in a rate inquiry for rate-making purposes. Our report can be 
of no service for rate-making purposes. It determines nothing 
respecting the honesty, efficiency, or economy of respondent’s 
management. It deals only with one transaction that occurred 
two years ago in one branch of carrier operation. A mistake might 
have been made in this matter and yet the respondent might be 
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the most efficiently operated carrier in the country. There might 
be warrant in conducting a general inquiry as to carrier efficiency 
shown by the respondent’s operations generally, but the discus- 
sion of an isolated transaction under unusual conditions can not 
be helpful to us on any question we have jurisdiction to determine. 

This is one of several investigations we are carrying on of a 
similar nature and under similar circumstances regarding different 
carriers throughout the country. They are taking an enormous 
amount of precious time and are costing many thousands of dol- 
lars—without accomplishing any result of the slightest value to 
anyone. 

Criticism of a transaction in a particular situation can do no 
good. It may do harm. No helpful lesson is to be learned from 
our action. If in the future the officials again should be con- 
fronted with what seems to them an emergency situation and they 
recall our criticism in the present case, they would do one of two 
things—either disregard our criticism and boldly go ahead and 
do what they thought they ought to do, as they should, or they 
would say: ‘‘We did what we thought was best before and were 
reprimanded. Now we will play safe. We will try to repair the 
locomotives ourselves. If we fail, only the public will suffer. The 
responsibility will be on the Interstate Commerce Commission 
and our failure will never be known.” To encourage such an at- 
titude and to so dissipate ambition and resolution, as it seems to 
me might be the effect of adopting the policy of our report, 
would be unwise. Man efficiency more than anything else de- 
termines carrier efficiency. Our job is to increase where we can 
the efficiency of men. To this end, we should stimulate initiative, 
courage, and prompt action and a willingness to take on and 
quickly solve big problems. If railway operating officials, respon- 
sible for furnishing transportation for the public needs, are to stop 
before acting and wonder whether we are going’ to criticize them 
or not, the result, as far as the country is concerned, will be far 
worse than the occasional losses which may occur through the 
courageous and prompt exercise of judgment. 

There has been a full hearing. We have had opportunity to as- 
certain the facts, and if we have not ascertained them all, it is our 
fault. In impartial investigation, as well as in prosecution, the 
burden is upon us all the time to obtain all the facts bearing upon 
the justness of our conclusion. Our own attorney conducted the 
proceeding—certainly with all the zeal that impartial investiga- 
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tion permitted. The intervening labor organizations had vigorous 
representation before us. After an investigation so made, no 
suspicion beyond the facts found by us can be entertained. If the 
record is not complete, our finding stands condemned. The 
presumption of innocence until proven guilty prevails before us. 
The greater the official power the greater the duty to respect and 
guard the private right. 

In the foregoing I have dealt with this case without regard 
to the testimony as to what happened after March 10, 1920. To 
exclude such testimony seems to me our obvious duty. If it were 
proper to consider such testimony my study of it convinces: me 
that the majority view involves a misunderstanding of the record, 
which, to my mind, demonstrates by subsequent events that the 
contract in question was justified... . 

Any theoretical or abstract objection to the contract because 
it was not entered into after competitive bidding, or because of 
any of the terms which it contained, or of the manner in which 
the work was to be done or paid for under it, is out of place when 
coming from us, because we, who made the record, have failed 
to show that any better terms were available. The burden of the 
attack was upon us, and it was incumbent upon us to show, by 
affirmative testimony, that this particular contract was not justi- 
fied by the conditions under which it was made. We do not know 
whether any better terms could have been obtained and therefore 
can not find against what was done. This inquiry respecting the 
outside repairs made for the respondent is in a proceeding which 
involves outside repairs arranged for by other carriers. A com- 
parison of the respondent’s contract with the other contracts be- 
fore us does not indicate in the respondent’s contract exceptional 
characteristics justifying criticism. We may not apply abstract 
theory to such situations. Nor may we indulge in assumptions, 
implications, suppositions, and presumptions. 

Whatever the actual net cost of these repairs to respondent may 
have been, if in fact the earnings of locomotives restored to serv- 
ice were not greater than the repair expenditure, the expendi- 
tures were justified from the point of view of the management in 
March, 1920, when it faced the uncertainties of the coming year. 
It was not time to hesitate when the public service depended on 
the amount of available motive power. To have taken chances 
with the supply of locomotives would have been to gamble at the 
risk of public welfare. The evidence all goes to show that the de- 
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cision made had ample warrant in the facts before those who made 
it and was justified by subsequent events. We have not been 
erected into a supreme directorate of all the railways of the 
country, and I conceive that it would be beyond our province 
and unwise to criticize those who are responsible, even if in the 
exercise of their judgment we thought an error had been made. 


Lewis, Commissioner, dissenting: 

I am not in accord with the majority. The cost af repairs under 
the Baldwin contract undoubtedly was higher than had the work 
been done in the Pennsylvania’s shops. As it transpired, the Penn- 
sylvania could have made the repairs later in the year. These, 
however, are not the controlling factors. If judgment is to be 
passed it must be on the question of whether, in March, 1920, 
the company was justified in sending the work out. 

At that time the carriers were facing the return of their prop- 
erties from government operation. This was a national policy 
adopted by Congress, approved by the Railroad Administration 
and by the country. There was general recognition that private 
operation was then put on final trial. Traffic was heavy. Com- 
plaints were general. There were repeated warnings that service 
must be improved. There was every reason to anticipate the still 
greater demands which came in the spring, summer, and early 
fall of 1920. Under all these conditions the company was under 
obligation to make every effort not only to maintain but to im- 
prove its facilities for transportation. Motive power was the 
vital traffic-moving element. Locomotives in repair had an earn- 
ing power in excess of $12,000 a month. More important, how- 
ever, was that on an adequate supply of motive power depended 
both the success or failure of private operation and the high in- 
dustrial and commercial activity of the country. 

The decline in traffic in the latter months of 1920 could not be 
foreseen. This Commission in authorizing rates to yield a definite 
return upon the values of the carriers’ properties was unable sev- 
eral months later and after a series of hearings of national scope, 
to predict the collapse of traffic then only a few weeks distant. I 
can not, therefore, concur in a condemnation that, in light of a 
specific finding that no ulterior or dishonest motives were shown, 
must rest on conditions which arose subsequent to sending the 
needed locomotives to outside shops. The contract was made 
without competitive bidding and on the cost-plus basis. How- 
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ever, it was made in a period made historic by reckless, loose 
contracting in all business and at a time when the cost-plus con- 
tracting system, widely employed by the government itself, had 
not fallen into discredit. 

My objections to the adoption of such a policy are, however, 
more fundamental. 

First: The government has decided against government manage- 
ment of the railroads. It has set up regulation and has definitely 
adopted a policy of protection. Charges for services may be levied 
to meet only the requirements of honest, efficient, and economical 
management. The record does not give warrant for condemnation 
on the ground of dishonesty or inefficiency. The pressing con- 
sideration in March, 1920, was service, and whatever might be 
said in criticism on the ground of uneconomical management 
disappears when there is taken into consideration the earning 
power of locomotives in service. 

Second: The adoption of a policy of condemnation is danger- 
ous. The prosperity of the country is dependent on exercise of 
broadest vision and boldest initiative by those in charge of the 
railroad facility. Responsibility should not be impaired by 
intimidation and menace of public censure except in instances of 
most extreme provocation. Management having been placed, 
as a national policy, in the hands of the railroad executives, the 
government should not condemn actions that appear when taken 
to be to the best interest of all concerned, except upon a conclu- 
sive showing of improper motives or public injury. 

CoMMISSIONERS Hau, DANIELS, and CAMPBELL also dissent. 


CHAPTER XVII 


SCIENTIFIC MANAGEMENT IN THE OPERATION OF 
RAILROADS ! 


The most striking feature of the recent public hearings before the 
Interstate Commerce Commission, in the matter of proposed 
increases in freight rates, was the charge of railroad inefficiency. 
Mr. Brandeis’s clever turn in attacking the railroads in the quar- 
ter where attack was least expected called sharp attention to the 
subject of railroad management. The public was caught instantly 
by the dramatic statement that the railroads could save a million 
dollars a day through the adoption of a new system of scientific 
management, and their lively interest in it was kept up by news- 
paper and magazine discussion. In getting at the truth, the public 
had little constructive assistance from the railroads, and their 
disdainful attitude added to the first effect of the charges. The 
general impression, therefore, was that the railroads were needlessly 
deficient. 

It is advisable to examine the charge of inefficiency apart from 
the rate question, which is now settled.” It is, perhaps, compre- 
hensible that the railroads, already harried by public attack and 
suspicion, and now reproached unjustifiably, as they think, should 


1Ffrom William J. Cunningham, Quarterly Journal of Economics, vol. 25, pp. 
539-562 (May, 1911). Reproduced by permission. The testimony of the various 
experts, to whom Professor Cunningham refers, appears in Hvidence in the Matter 
of Proposed Advances in Freight Rates, Sen. Doc. 725, 61st Cong., 3d Sess.; the 
opinions of the Interstate Commerce Commission, refusing permission to the rail- 
roads to increase their rates are Advances in Rates—Eastern Case, 20 I. C. C. 248, 
and Advances in Rates—Western Case, 20 I. C. C. 307. These opinions are dis- 
cussed, Jones, pp. 252-253, and Vanderblue and Burgess, pp. 105-107.—Ed. 

2 In its decision of February 22, 1911, on proposed advances of rates by carriers 
in official classification territory, the Commission says: ‘‘It is difficult to see exactly 
what application the Commission can make in this case of this testimony (on 
scientific management). The witness who apparently had most to do with originat- 
ing and applying these methods testified that they were in actual operation in not 
over one-tenth of one per cent of all the manufacturing establishments of this 
country. The system is everywhere in an experimental stage. To some extent 
it has been tried and is now being tried by our railways. The representatives of 
railway labor who appeared before us stated that these methods could not and 
should not be introduced into railway work. Upon this record, we can hardly find 
that these methods could be introduced into railroad operations to any considerable 
extent, much less can we determine the definite amount of saving which could be 
made. We cannot therefore find that these defendants could make good any part 
of these actual advances in wages by the introduction of scientific management.” 
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be indignant at being presented with a new pill to swallow. Per- 
haps they may be pardoned for looking on it as a quack remedy. 
But it behooves the student of railway problems to examine the 
new prescription carefully and, so far as may be, impartially to 
inquire whether the railroads have some justification for distrust, 
to ascertain if the extent of waste is as great as suggested, to indi- 
cate some of the limitations on the adoption of any system of scien- 
tific management, and to suggest what may be learned with profit 
from its advocates. 

It is necessary at the outset that we have a clear understanding 
as to what is meant by scientific management. To obtain it, we 
will go at once to headquarters. Mr. Frederick W. Taylor, con- 
sulting engineer, Philadelphia, is acknowledged as the dean of the 
efficiency experts and the originator of the new system. Mr. 
Taylor was conspicuously successful in his management of the 
Midvale Steel Company, where he was successively laborer, fore- 
man, superintendent, and general manager. There his system was 
first worked out. In addition, he has also made an international 
reputation as the inventor of high-speed steel for metal-cutting 
tools and drills, an achievement in itself sufficient to stamp him as 
a man. of remarkable scientific attainments. The history of the 
gradual evolution of his system of shop management, his successful 
efforts to systematize and conserve labor, and the experiments in 
evolving high-speed steel, reads like a romance.! 

The fundamental principles of Mr. Taylor’s system are definite, 
and are set forth by him as follows: 2— 


First. Each man in the establishment, high or low, should 
daily have a clearly defined task laid out before him. This task 
should not in the least degree be vague or indefinite, but should 
be circumscribed carefully and completely, and should not be easy 
to accomplish. 


Second. Each man’s task should call for a full day’s work, and, 
at the same time, the workman should be given such conditions 


1 The writer attended Mr. Taylor’s several lectures before students in the Gradu- 
ate School of Business Administration, Harvard University. He has also seen the 
practical application of the new system in the plant of the Tabor Manufacturing 
Company of Philadelphia, where Mr. H. K. Hathaway, vice president of the com- 
pany, took considerable time and pains to explain it thoroly. Scientific manage- 
ment has practically revolutionized the work of the establishment. Before its 
introduction there were more than 100 workmen at the machines and less than 6 
men in the office; now there are 70 workmen in the shop and 30 men in the office 
and planning department and the output has been increased over 300%. 

2 From a paper read by Mr. Taylor before the American Society of Mechanical 
Engineers, June, 1903. Mr. Taylor is a former president of the society. 
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and such appliances as will enable him to accomplish his task with 
certainty. 


Third. He should be sure of large pay when he accomplishes 
his task. 

Fourth. When he fails he should be sure that sooner or later 
he will be the loser by it. 

When an establishment has reached an advanced state of organi- 
zation, in many cases a fifth element should be added, namely, 
the task should be made so difficult that it can only be accom- 
plished by a first-class man. 


Under the first principle, the difference between the Taylor plan 
and ordinary practice lies in the very careful study (by experts with 
stop watches) of each element in each task, so that definite informa- 
tion is available as to how long it should take. In ordinary practice, 
the fixing of piece-work rates is left to the judgment of the foreman 
or piece-work specialist, and the rates are often changed. Under 
Mr. Taylor’s plan rates are inflexible unless conditions change. 

In the application of the second principle, Mr. Taylor goes much 
further than is customary in standardizing tools and machine acces- 
sories, and systematizing the storing and distributing of materials, 
sharpening of tools, and the like. Two unique features are the 
planning department and functional foremanship, the latter call- 
ing for a corps of specialists, each with a single function, instead of 
the military type of organization, under which the foreman is 
responsible for the work and discipline of all the men under him 
and all the machines which they use. The planning department 
is designed to take out of the hands of foremen and men all the 
planning of work and how it is to be done. The workman is merely 
to act upon written instructions. To make sure that the work is 
properly performed, the supervision formerly divided between the 
superintendent and foremen is assigned to a number of persons: (1) 
the gang boss, who has charge of the preparation of all work up to 
the time it is set in the machine; (2) the speed boss, who sees that 
proper cutting tools are provided and machines properly operated ; 
(3) the inspector, who is responsible for the quality of the work; 
(4) the repair boss, who sees that the workmen keep their machines 
clean and properly oiled; (5) the route clerk, who lays out the 
exact route by which each piece of work must travel from machine 
to machine; (6) the instruction card man, who has charge of mak- 
ing up written instructions for each job; (7) the time and cost clerk, 
who prepares accurate cost data; and (8) the shop disciplinarian, 
who handles all matters of discipline and adjustment of disputes. 
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The foregoing briefly describes what is meant by scientific 
management in shops. As a system, its details have been well 
developed and it is in successful operation in a number of important _ 
manufacturing establishments. For branches of railroad work 
outside the shops, however, no definite plan has been worked out, 
nor have any experiments been made to determine whether the 
principles or details of shop scientific management are superior to 
the best practice of well-managed roads in activities outside of the 
shops. 

Mr. Brandeis, in his brief in the rate controversy, is not so 
definite. He describes scientific management as involving a care- 
ful analysis of each unit, and a comparison of each of the smallest 
steps in the process with an ideal of perfect conditions. The sys- 
tem means, he says, that before anything is done, it must be deter- 
mined what shall be done, how it shall be done, and what it shall 
cost. Planning in advance, he explains, is the essence of the new 
system. It affords a stimulus to workmen in the form of a higher 
rate for greater output. It shifts the burdens of management from 
employee to the management, where they belong. It demands 
universal preparedness, full and complete records, and the ascer- 
tainment and application of the best attainable methods, practices, 
tools, and machines; and it means further that all tools, machines, 
and appliances shall be properly standardized. and in perfect 
condition. 

This summation is admirable so ‘far as it goes, but it is incom- 
plete. The features which fail to get mention are very important 
and probably are those upon which Mr. Taylor would place strong 
emphasis. Nothing is said about the long time required for patient 
and careful study in the introduction of the Taylor system, nor its 
delicacy of adjustment, calling for thoro and painstaking effort. 
There is no reference to the difficulty of finding exceptionally 
skilled experts to specialize in the new field of transportation. The 
number of such experts is exceedingly small. These omissions 
in setting forth the scope and plan of scientific management are 
of serious consequence, since the public is only too ready to be- 
lieve in new treatments, and as a result a swarm of unqualified or 
imperfectly qualified “physicians” is already appearing. The 
railroads are continually importuned to adopt schemes or devices 
which their originators believe will bring large returns, but which 
are obviously impractical or are likely to be vitiated in experience 
by some fatal defect. After many experiments of this kind, the 
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railroads are naturally wary or skeptical. It is of the greatest im- 
portance, both for the railroads and the system of scientific man- 
agement, that a clear distinction be made between the genuine 
thing and the poor copy. Amidst diversity and disagreement of 
doctors, railroad men, with large responsibilities, may well hesitate 
and insist upon proof before accepting the new doctrine. 

To what sources may they turn for this proof? Unfortunately, 
a convincing demonstration, either affirmatively or negatively, is 
yet to be made in railroad operation. Only in textile mills, printing 
and binding concerns, and other manufacturing establishments, 
is there ample proof that scientific management is both practicable 
and profitable, that it has increased output and at the same time 
decreased cost. The testimony before the Interstate Commerce 
Commission is replete with concrete illustrations of substantially 
increased net returns, notably in the cases of the Yale & Towne 
Company, The Link Belt Company, Tabor Manufacturing Com- 
pany, Brighton Mills, and Plimpton Press. 

The only instance of the application of something similar to the 
Taylor system in railroad operation is the experiment made on the 
Atchison, Topeka & Santa Fe Railway in 1904-07 by Mr. Harring- 
ton Emerson, president of the Emerson Company of New York, 
who are standard practice and efficiency engineers. Mr. Emerson 
is the author of the inspiring book, Efficiency, and an earnest 
advocate of advanced methods of securing efficiency. He has had 
a wide experience in installing his system in industrial establish- 
ments and has devoted much time to developing a plan particularly 
adapted to railroad shops. The results, as described in articles by 
the editor of the Engineering Magazine and by Mr. Emerson him- 
self in several articles and lectures, indicate on their face that the 
workings of the new system were remarkably successful. In 
selected items of expense and unusual units of cost, large savings 
are shown. In one minor item, the maintenance of belts, astonish- 
ing results were achieved by more scientific treatment from work- 
man to purchasing agent. 

It will be remembered that Mr. Emerson was the authority for 
the statement that the railroads, by the adoption of scientific 
management, could save a million dollars a day. While it is not 
clear from his testimony before the commission, Mr. Emerson has 
stated elsewhere how he arrived at his estimate of a million a day. 
He took the last statistical report of the Interstate Commerce 
Commission and applied to each grade or class of employee and 
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cost of materials the percentage of efficiency obtaining in railroad 
operation at this time, according to his observation and judgment. 
Thus he ascertained what it would have cost to run all the rail- - 
roads at 100% efficiency. He believes, for instance, that shops are 
but 60% efficient; section forces, less than 50%; stationmen, 60% 
to 80%. Applying the same process and reasoning to the cost of 
materials, he estimates, for example, that fuel consumption is but 
50% efficient. It requires an average saving of approximately 23% 
in all items of expense to reach a million per day. If the saving ap- 
plied only to the accounts specifically referred to, namely, section 
forces, shops, fuel, and freight stations, it would be necessary to re- 
duce each of these by 50%. In either case, the operating ratio must 
be cut down from 66% to 51%. The result would be also that 
310,000 workmen out of a total of 1,500,000 would be dispensed with. 

Since this one example of efficiency methods is held up to the 
railroads for emulation, it is advisable to call attention to certain 
conditions, not emphasized in the descriptions of accomplishments; 
not with any thought of minimizing the good that was accom- 
plished while Mr. Emerson was with the Santa Fe, but to explain 
why the results of the experiment are not convincing. 

In the first place, the new system was introduced in the Santa 
Fe shops just after the collapse of a lengthy strike of machinists. 
Shop forces were demoralized and maintenance costs abnormally 
high, because of the inevitable employment of incompetent men 
to take the place of the strikers. A return to normal conditions, 
under any system, would have shown a marked improvement when 
results were compared with the former abnormal period. 

In the second place, the introduction of high-speed steel for 
tools for cutting and drilling was coincident with the installation 
of Mr. Emerson’s system, although not one of its distinct or unique 
features. High-speed steel was in general use before that time in 
other railroad shops; in fact, railroads were among the first exten- 
sive users of Mr. Taylor’s invention. It is certain that the Santa 
Fe would have adopted the new tool steel, as other roads had 
already done, even had Mr. Emerson’s system not been adopted. 
Mr. Taylor’s new steel revolutionized the art of cutting metals 
and very much reduced shop costs. A large part of the Santa Fe 
saving, therefore, was due as much to high-speed steel as to the 
new system of management. 

In the third place, Mr. Emerson’s usual method of expressing 
the expense of locomotive maintenance is in cost per “road unit.’ 
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This is an unusual and misleading average because it includes the 
weight of the locomotive as a factor and assumes that the repair 
cost: varies directly with the weight. It assumes that an engine 
weighing one hundred tons will cost twice as much to repair as one 
weighing fifty tons. This assumption is not entirely incorrect; it 
is true that a heavy engine costs somewhat more to maintain than 
a light one. But the cost of repairs does not vary directly with 
weight. In this case, Mr. Emerson’s unit gave a favorable showing 
to the new system, because of the purchase of a large number of 
new and heavy locomotives during the first two years under his 
régime. Naturally, the new engines did not call for the same 
measure of repair work as the older ones, which had kept up 
the cost in the previous period with which the comparison was 
made. 

The unsatisfactory character of the ordinary accounting unit, 
“cost of repairs per locomotive mile,” is recognized. Yet, with a 
knowledge of conditions, it is a better index than the Emerson 
unit, which assumes that cost varies directly with weight. The 
most reliable indication of cost of maintenance is afforded after 
all by the “per mile” and “per year”’ figures in the annual reports. 
In the figures tabulated below, comparison is made between the 
Santa Fe and the Union Pacific, running through similar territory 
to the north, and also the Southern Pacific, running through 
similar territory to the south. It will be noted that the Santa Fe 
costs have been steadily higher since 1903 than those of either of 
the Harriman lines. Taking the average of the seven-year period 
following the introduction of the new system on the Santa Fe 
(1904-10), its “per mile” costs are 20% higher than the Union 
Pacific and 14% higher than the Southern Pacific. 


COST OF LOCOMOTIVE REPAIRS AND RENEWALS 


PER MILE PER LOCOMOTIVE 
YEAR 
Union Southern : Union Southern 
Santa Fe | Pacific | Pacific | S24 Fe | Pacific | Pacific 

1903 9.97c. 10. 39c. 8. 62c. $3,042 $3,590 $3,289 
- 1904 13.42 11.28 10.33 3,4¢2 3,565 3,588 
1905 14.87 11.56 11.23 4,165 3,791 3,473 
1906 11.08 8.61 11. 26 3,101 3,068 3,531 
1907 10.50 8.66 10.48 3,037 2,933 3,563 
1908 13.74 10.70 10.79 3,714 2,108 3,234 
1909 11.95 11.50 11.85 3,133 3,149 3,182 
1910 12.87 Ut 72 11.63 3,832 3,656 3,001 
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In his testimony before the Interstate Commerce Commission 
Mr. Emerson referred to the time taken to give a locomotive shop 
repairs. By his system the time was reduced from sixty to thirty 
days. To the uninformed public this would seem a gratifying 
accomplishment. But even thirty days is too long. Many of the 
railroads do better. On the Chicago & North Western, for in- 
stance, the average is fifteen days. In this case again the im- 
provement is relative only. The final results are no better than 
the average of other roads, nor as good as those of roads which are 
very well managed. 

Since the Santa Fe experiment lacks convincing proof, the rail- 
' road manager must turn to the records of the manufacturing 
establishments where scientific management is known to be emi- 
nently successful. The impulse of the railroad man, as well as of 
the manufacturer, is to acknowledge the benefits of the system 
elsewhere, but to doubt that it can be successfully applied to the 
complex details and difficulties of his business with which the 
efficiency experts cannot be intimately acquainted. His first 
answer usually is, ‘‘This may work elsewhere, but not in my 
plant.’”’? But open-minded railroad men, while admitting that 
they may be giving a stereotyped objection, and that in the course 
of years some roads may find features of value in the system of 
management thus rudely brought to their attention, may never- 
theless urge with good reason that especial difficulties stand in the 
way. The success of scientific management in commercial under- 
takings does not in itself prove that the new system would be 
equally effective in railroad work. ‘The essential differences 
between railroads and manufacturing establishments must be 
borne in mind. These difficulties may be summarized under four 
headings: (1) area and extent of activity; (2) nature of product or 
output; (3) relations with the public and the government; (4) 
relations with labor unions. 

(1) The differences in area and extent of activity are obvious: 
the manufacturing establishment with its concentrated forces and 
intensive activity; the railroad with its long lines of communica- 
tion, scattered units of organization, and extensive range of ac- 
tion. Railroad forces, spread out thinly over the line, necessarily 
work under scant supervision. Section forces, stationmen, signal 
and repair men, car inspectors and oilers, work-train and way- 
freight crews, and many other employees located in small groups 
at intervals of two or three miles, must be left largely to them- 
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selves, and their work checked chiefly by inspection. It is obvi- 
ously impracticable to afford the constant supervision which is 
such a vital part of the new system. In a manufacturing plant 
thousands of men may work in one group of buildings, subject to 
the supervision not only of gang bosses and foremen, but also of 
all officers and owners of the establishment. In contrast, compare 
the one item of section forces. Gangs of six to ten men are scat- 
tered over every section of three to ten miles, the average being 
one man per track mile. This attenuated line of two or three 
thousand laborers on a double-track road, say, from Boston to 
Chicago, a distance of more than a thousand miles, could be con- 
centrated on one acre in a textile mill. 

(2) With respect to the nature of product or output, there are 
also distinct differences between an industrial establishment 
(such as the Tabor Manufacturing Company), with a uniform 
output, and a railroad repair shop, where there is little uniformity 
in the work. The cost of the work in a railroad shop is a small 
part of total operating expenses.! Shop and repair work is inc7- 
dental to the main function of producing transportation. The 
value or efficiency of railroad shop work depends upon how well 
it assists in the safe and expeditious movement of passengers and 
freight. It cannot be systematized to the same degree as in manu- 
facturing shops, where the character of the work varies but 
slightly. Oftentimes, too, it is much more important that railroad 
repair work be done quickly than at the lowest possible cost. This 
feature applies particularly to repairs made at the engine houses 
and outlying car inspection points. 

In railroad shops which carry on the manufacture (as well as 
the repair) of locomotives and cars, it would be practicable to 
adopt a large part of Mr. Taylor’s system. But such shops are 
relatively few in number. The great majority of the railroads 
find it cheaper to purchase their rolling stock, because the best 
use of the railroad shops and the mechanical department organiza- 
tion is to maintain, not to manufacture. It has been found that 
they cannot compete on even terms with an industrial concern, 
which specializes in manufacture. 

(3) Quite apparent, also, are the dissimilarities between rail- 
roads and private concerns in their relations to the public and 
governmental regulating bodies. A railroad is a public service 


1 The cost of maintaining locomotives and cars averages about 18% of operating 
expenses. 
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corporation. The public rightfully demands that adequacy of 
service shall outrank the payment of dividends. A manufacturing 
establishment exists solely for profits. If it ceases to be profitable, 
it may close its doors or change the nature of its business. The 
operation of an unprofitable road must continue. It has two func- 
tions, public service and profit making; it may not neglect service 
_ to favor profits. Necessarily, therefore, methods are employed in 
the interest of public service even tho they involve economic loss, 
and would not be resorted to if railroads were operated as private 
industries. 

For example, paralleling lines, trolley competition, or other 
changed conditions may make certain divisions, branches, or 
trains unprofitable; yet satisfactory service must be continued, 
with little thought of returns. The losses from such divisions, 
branches, or trains are perforce absorbed in the earnings of the 
trains which are better patronized. Again, the demand for prompt 
and regular movement of freight often results in cars being moved 
with a light load. If they were held for a full load, the regularity 
of the service would suffer. As a result only one-third of the 
capacity of freight cars is utilized. In other ways economies in 
railroad operation could be brought about at the expense of the 
service, but these are desired neither by the railroads nor the 
shippers. 

The effect of governmental regulation is much more apparent 
in railroad operation than in private industries, and, while both 
proper and desirable, it adds to the cost of operation. Mr. Howard 
Elliott, president of the Northern Pacific Railway, recently stated 
that the cost to the railroads of the United States for board and 
commission control amounts to $85 per mile of road per annum, 
an aggregate of $20,000,000. This regulation affects nearly every 
detail of operation. Tho justified by public policy, and apparently 
necessary to keep all the railroads up to a standard which the 
well managed might adopt without governmental requirement, it 
has an important bearing on any comparison which may be made 
between railroads and manufacturing establishments not so cir- 
cumscribed. 

For the safety of trains, again, every precaution must be taken 
to avoid accident. Methods which might reduce costs but which 
would also add to the element of risk are necessarily barred. For 
that reason certain classes of work are performed under day rates 
rather than by piece work. It is more important to have the task 
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well done than to make a slight saving in cost. One accident as 
the result of such apparent economy would offset the savings of a 
long time. 

(4) Perhaps the greatest barrier to the introduction of any 
system designed to accomplish savings which will diminish the 
number of employees is the labor organization. Practically every 
branch of the railroad service is strongly organized and militant. 
The manufacturer has his labor problem also; but he can close 
down his plant or lock out his men if he sees fit. With railroads, 
resistance to demands considered by them as unreasonable must 
not be allowed unduly to affect service. Trains must be kept 
moving at any cost, and if men cannot be had to take the place of 
striking employees, or if, before a strike is declared, it is plain that 
resistance is useless, the company must make the best terms it 
can, and maintain peace. 

Any system or contrivance which has for its object the creation 
of competition among workmen, or which will cause them to exert 
themselves, is repugnant in principle to labor leaders. Its direct 
result, as they see it, is to “‘speed up,’’ and to lessen the number of 
workmen. Their attitude is indicated by the strong opposition of 
the Brotherhood of Locomotive Engineers to the introduction of 
the Mallet compound locomotive. This type of machine is capable 
of handling very much heavier trains, but calls for no more effort 
and very little additional skill on the part of the engineman. The 
organization held out strongly for double pay, on the theory that 
the Mallet engine does twice the work of an ordinary engine and, 
if ordinary engines were used instead, double the number of engine- 
men would be necessary. The issue came near precipitating a 
strike on all the western lines last fall, but was finally settled by 
mediation under the Erdman Act, the enginemen receiving a 
bonus of $1 per day over the highest existing rate, instead of 
double pay as demanded. This settlement, however, will hardly 
be permanent. Opposition will probably continue and the question 
will undoubtedly cause friction in future negotiations between the 
railroads and their enginemen. 

Of similar significance are the organized efforts of conductors 
and trainmen to prohibit double-heading. By this is meant the 
practice of running two engines on a freight train so as to increase 
its length. The resulting decrease in the number of trains and the 
consequent smaller number of train crews are opposed by the men. 

The year 1910 saw the successful culmination of an ambitious 
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plan to “standardize” the wages of conductors, trainmen, and 
yardmen in the eastern states, that is, to set a uniform rate per 
day, per hour, or per mile for each class of service, regardless of 
local conditions. The road with the highest wage scale (the 
Baltimore & Ohio) was selected as the battle ground, and the 
entire forces of the train-service brotherhoods focussed upon it in 
a demand for new and unreasonably high rates. To prevent a 
strike, the railroad invoked the aid of the Board of Mediation 
(under the Erdman Act), and the award, while not granting the 
rates demanded, carried with it substantial increases over rates 
already considerably higher than those of other roads in the East 
with distinctly different operating characteristics. The new basis 
was then in turn forced upon practically every road in eastern 
territory. The increases in New England averaged between 20% 
and 30% and in some cases exceeded 50%. At the same time long- 
standing differentials between different grades of employees were 
seriously disturbed. Throughout, the new wage basis and working 
rules (prescribed partly by governmental mediation) are far from 
scientific or equitable. 

At this writing (April, 1911) the boiler makers of the New York 
Central lines have been on strike for ten weeks because of the 
introduction of piece-work rates at Collinwood, Ohio, on the 
Lake Shore Railway. Undoubtedly, former abuses of the piece- 
work basis have much to do with the determined opposition 
to its introduction in this case. Yet the same opposition would 
probably have occurred if it had been the Emerson bonus plan 
used on the Santa Fe. In fact, the head of the strongest or- 
ganization in railroad service is reported as having said that 
the bonus system and his organization could not exist together 
on any railroad.” 

These difficulties, serious as they are, may be.met by experts. 
But the railroad man sees no definite plan for the application 
of the new “‘principles”; and he has a fondness for the concrete. 
After studying scientific management as applied to shops he real- 
izes that when similar efforts are made to extend it to the whole 
line of railroad operation, long and expert study will be needed, 
and new and unsuspected modifications of the system must be 
made to meet the exacting conditions of railroading. 


1See a paper by the present writer on ‘‘Standardizing the Wages of Railroad 
Trainmen,” Quarterly Journal of Economics, November, 1910. 
2 Warren S. Stone before the National Civic Federation, January 12, 1911. 
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The technical record of railroads in the United States is credit- 
able. They have had to meet exceptional difficulties. In their 
effort to keep pace with the commercial development of the 
country, a policy of expediency has in many cases justified stand- 
ards of construction, maintenance, and operation which would 

_have been considered faulty in an older country, like England, 
whose railroads came after, not before her industrial growth and 
dense population. But in the past two or three decades many 
deficiencies have been corrected and the work of eliminating 
other imperfections is progressing. 

In the interest of a clearer understanding of the situation by 
the public, it would have been worth while for the railroads to 
offer more of constructive evidence to show that altho scientific 
management, as a system, has not been adopted by them, yet 
the principles of sound business management have free play in 
a large number of shops and other railroad operating activities. 
So far from being ignorant as to costs, many roads have statistical 
departments which compile and disseminate information upon 
every detail of operation, so that each unit of efficiency may be 
compared with other units, or with the same unit of another di- 
vision, another railroad, or another period. Instead of being out 
of date in shop equipment, or behind the time in shop practice, 
they are, on the average, in advance of manufacturing establish- 
ments. They might have shown further that railroads, while 
far from perfect, are constantly improving in efficiency; that 
railroad officers, both of the so-called “practical” school and those 
who are graduates of colleges and technical schools, are earnest 
in their effort and have ample incentive to operate economically. 
Railroads believe in and practise the free and frequent exchange 
of ideas by associations and clubs which include every branch of 
the service. In fact, they are unique in having so few secrets 
concerning operating methods, and in their willingness to tell of, 
hear about, and profit by their mutual experiences. 

As an illustration of the work of one association, witness the 
monthly reports of the Car Efficiency Committee of the American 
Railway Association. The statistical exhibit, showing every de- 
tail of operation and revenue connected with freight movement 
on every railroad in the country, is a convincing example of the 
scientific thoroness with which such information is compiled and 
distributed for mutual benefit. Every department has its asso- 
ciation doing similarly scientific work. As other instances, take 
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the Railway Engineering Association and its careful studies and 
experiments in perfecting rail design and cross-tie preservation; 
the Master Car Builders’ Association and its exhaustive tests of 
air-brake apparatus; the Master Mechanics’ Association and its 
painstaking. efforts to evolve a perfect super-heater and mechan- 
ical stoker; and the Railway Signal Association and its thoro- 
going work of standardizing the art of signaling. 

There may be ground for the impression that railroads are 
in a class by themselves in an attitude of self-sufficiency, that 
is, a belief that they can learn little from the experience or ideas 
of those outside the railroad circle. Yet that this is not altogether 
true, and that the railroads not only welcome but seek assistance 
from outside experts, is shown by the establishment of the Bureau 
of Explosives. This bureau was organized under the auspices of 
the American Railway Association about five years ago by Colonel 
Dunn of the ordnance department of the United States army, 
working closely in conjunction with the late Dr. Dudley (then 
chief chemist of the Pennsylvania Railroad) and a committee of 
other railroad officers from different sections of the country. The 
American Railway Association realized that they did not have a 
man within their ranks with the same wide knowledge of the 
characteristics of explosives and the best manner of handling them, 
and were glad to secure Colonel Dunn’s valuable services. He has 
accomplished much in organizing a system and formulating rules 
of inspection which have reduced to a very large extent the acci- 
dents formerly frequent in the transportation of this dangerous 
class of freight. 

In the committee work of the Railway Engineering Association, 
Master Car Builders, Master Mechanics, Signal Engineers, and 
other railroad technical associations, the codperation and active 
assistance of outside experts is sought. There are eleven univer- 
sity professors on the various committees of the Railway Engineer- 
ing Association. In the active work of the railroad mechanical 
associations there are as many more. .. . 

The railroad man, knowing how keen is the anxiety of his pro- 
fession for improvement and vigilance, has been and is proud of 
the achievements of American railroads. He believes that rail- 
road efficiency is higher than the average in manufacturing es- 
tablishments, and can hold its own with any line of enterprise in 
the United States. He thinks, too, that in the recent rate hearings 
the railroads should have been measured not with the exceptional 
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industrial establishment, but with the average. He recognizes, 
none better than he, the existing deficiencies in railroad manage- 
ment; but that they are greater or more flagrant than those in 
other large undertakings he will not admit. The extended area 
of railroad activity and the problem of adequate supervision make 
it difficult to secure high efficiency and use of materials. The 
tendency of labor union policy is increasingly to trammel the 
manager. He is also hampered by the difficulty of securing com- 
petent men in supervisory positions. Expert knowledge is not 
required to point out losses and inefficiencies. They are apparent. 
But criticism should be accompanied by practical remedial sug- 
gestions. 

The history of American railways shows that their progress 
has been steady and substantial. A comparison of any two 
periods ten years apart will reveal impressive increases in effi- 
ciency. The net train load, for example, has increased nearly 
fifty per cent in the last ten years. Such advances in nearly 
every case have been the result of development and improvement 
of existing methods and facilities. The new and improved have 
been the adaptations of the old. And judging by this steady 
improvement in the past, it may be expected to continue in the 
future. 

The solution of the problem of how to effect further economies 
and yet maintain good service seems to lie in a more rigid appli- 
cation of the railroad’s own kind of scientific management and a 
continuation and enlargement of the best practices of the best 
railroads, so that the operating results of the least economical 
may approach those whose efficiency is marked, and these in turn 
set new and higher standards. A new system is not needed so much 
as a more determined, and a more general application of the sound 
and business-like methods which have already been found effective 
in railroad work. 

After all, there is little essential difference between the aims 
and accomplishments of scientific management as advocated by 
the new experts and scientific management as practised by the 
exceptionally well-managed railroads. As a system, it means a 
careful study and analysis of each element of operation, and the 
application of the methods best adapted to bring about the best 
results under the given conditions. Many railroads are doing 
this successfully; others are doing it in part. In the nature of 
things, however, their efforts have been directed more to the 
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“high spots” or to those features of operation which are most in 
need of correction or which promise the largest or quickest re- 
turns. Scientific management, as a system, takes a broader view 


and requires that the same careful study and treatment be given — 


to every detail of operation as is given, say, to the subject of train 
loading. Obviously, there is a point where this would be un- 
profitable,—where the cost of the system would exceed the saving. 

The real difference, then, between the efficiency experts and the 
railroads in their conception of scientific management is not in 
kind but in degree. To find a common ground means mutual 
concessions. On the part of the efficiency expert it will require less 
stress upon “system,” “principles,” “dependent sequences”; it 
will require more knowledge of the practical problems of railroads, 
more respect for what the railroads have accomplished, and less 
exaggeration and generalization concerning waste and possible 
savings. On the part of the railroad a more receptive attitude is 
needed for suggestions from the outside and a recognition of the 
fact that, notwithstanding commendable progress in operating 
economies, much yet remains to be accomplished. 

Among the important features of Mr. Taylor’s system of shop 
management, the principle of time study might well become a part 
of the practice of any railroad shop with a piece-work basis. The 
piece-work schedules of today are generally an evolution from 
“cut and try’? methods. Their defects are recognized. Mr. 
Taylor’s second principle, of standardized conditions, is equally 
important, and many railroad shops come reasonably close to 
standard practice. 

But apart from shop operation, other and greater avenues 
of economy are being earnestly studied. The delays and red-tape 
obstruction to local initiative,! will yield to some plan of decentral- 
izing authority, such as is now being tried on the Harriman lines. 
There are undoubted economies in further standardizing of equip- 
ment and materials, as well as in improved methods of storing 
and distributing supplies. There is promise of economy in the 
experiments now being made by the American Railway Associa- 
tion in clearing-house accounting for joint use of cars. A sub- 


1 Mentioned by W. M. Acworth, the English economist, as a defect in American 
railroad organization. In the same statement, made on the eve of his departure 
February Ist last, he expressed surprise that the newspapers should give so much 
space to criticism of railroad efficiency. In his opinion American railroads are the 
most efficient in the world. He believes that the skeletons in the railroad cupboards 
have all been buried and that now the roads ‘‘would do well to open their cup- 
boards and let the public see how sweet and clean they are.’ 


SCIENTIFIC MANAGEMENT OF RAILROADS 415 


stantial saving in fuel may be made by a more general adoption 
of the methods of the roads having the best fuel records. And 
throughout the service there is crying need for more and better 
- supervision. 

Better supervision calls for better men, and to that end the 
educational activities of the railroads should have wider scope and 
more effective organization.! A system of management is not 
needed so much as managers. The system is not as important as 
the man. A good system will not altogether save a poor manager, 
nor will an imperfect system altogether hold back one who is 
ambitious and able. Mr. Taylor himself recognizes this in his state- 
ment, “‘the first object of any good system must be that of develop- 
ing first class men.” 

Except in the important particulars of time study and func- 
tional foremanship, the system advocated by the experts and the 
system practiced by the railroads are not very far apart. Both 
have for their object that which is desired by the railroads and the 
public,—ability to give good, safe, and economical service. And 
if achieved either by an improvement of present methods, or by 
an adaptation of the new system, private management of railways 
will have strengthened its claim to continuance. 


1J. Shirley Eaton, in Education for Efficiency in Railroad Service (1909), says: 
“In the course of railroad development, there was a first era, which was the era of 
railroad building. Any railroad was better than a wagon road. There was next 
an era of codrdination of the railroad service and finance to the commercial and 
financial conditions as a whole with which the railroads were called upon to deal. 
This was the time of the traffic organization and railroad consolidation. Next came 
the era of internal adjustment on the physical and mechanical side—perfection of 
machinery, cutting down grades, strengthening bridges, increasing the train unit. 
And now has come the sociological adjustment. The human part of the machine 
is quite as vital as the steel and wooden part in producing efficiency, and so in 
increasing the income.” 
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CHAPTER XVIII 
ANALYSIS OF RAILROAD REPORTS ! 


The bonds and shares of the railways of the United States form 
the most available investments or instruments of speculation for 
the people. The general knowledge about railways is greater and 
the industry itself more firmly established than is the case with 
other large enterprises. The securities of these railways are the 
ones most prominently dealt in upon our exchanges, thus giving 
to holders the important advantages of easy and quick purchases 
or sales. For these reasons it is advisable that the items which are 
contained in the usual annual reports should be analyzed at length 
and in detail, in order that any purchaser or holder may be able 
to form for himself a general idea of the meaning of railway sta- 
tistics and of the importance of the differences appearing in those 
reports from year to year. 

The Great Eastern Railway is a suppositious road in the United 
States east of the Missouri River. Having no actual existence, its 
supposed records can, without invidious comparisons, be made 
the text of an examination into the meaning of railway statistics, 
and the relation of one item to another in such tables as are usually 
printed in railway annual reports. 

Although paying four per cent. dividends, it is assumed that the 
stock of the Great Eastern Railway is not quoted at very high 
prices on the exchanges. A company which is really earning four 
per cent., and which seems likely to continue earning and paying 
that dividend, usually finds its stock well thought of in financial 
circles. Contrary to this rule, a holder of Great Eastern shares 
sees his stock declining under daily sales presumably by “insiders.” 
Naturally his attention is aroused; he asks himself why the prices 
of his shares should fall; in search of information which should 

1 From Thomas L. Greene, Corporation Finance, chapter VI (1897). Reproduced 
by permission of the author and G. P. Putnam’s Sons. The reader should note 
that the book from which this chapter is taken was published in 1897. Since that 
date prices have advanced markedly, and other important changes have occurred. 
Therefore statements of fact that were correct in 1897 may not be correct at the 
present day. The selection is included none the less, because of the critical analysis 


of railroad reports that it contains. On railroad reports and accounts, see Vander- 
blue and Burgess, pp. 398-409, and Jones, pp. 220-221, 239-240.—Ed. 
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satisfy his questionings, he first takes up the annual report of his 
railway and looks over the figures given therein. On the first 
pages he finds an income account for the last fiscal year, containing 
nothing which on the face of it could be construed unfavorably. 
The statement of the result of the year is as follows: 


GREAT EASTERN RAILWAY: INCOME ACCOUNT 


TO JUNE 30 


Gross\earnings: passenger, §a' is vchustetho ie sioeie uae eee eS aioe $1,080 000 

ALEILHE. Retest a ty Mace oe eee cen ett ole ieenet oe oe 5,600 000 

Mmiailyand express) iwkn ss bee ale see ele eae 120 000 

Totale Ae Reyes teen e core te eae 6,800 000 

Operating expenses (62 per cent.) ... 2... cece eee cece e rete sees eens 4,200 000 

Neétresrnings so eee ee ES, SESE Eat OSE. Te ee eae 2,600 000 

Add.anterest, on, bonds owned) «i. «kis «avow didusiistomie sche iere Maske eistaels 250 000 

Gross'incomes iv si.c8 ee Fe COE CNEL Ce Oe Tae ne Monnet 2,850 000 
Hixed char gest: taxes nav sche Pic esterdes beeen ues tatee re $100 000 

pond interesth.taiace eee 1,300 000 1,400 000 

Wethin@omet ts tats ireraned teasers ey ahd ale: Seats’ <folerhyereee dh Rice aepee cae 1,450 000 

Dividends.at tourper cent. = seep eke asec eacde en ake Ee 1,200 000 

Surplus for the year, carried to profit and loss...................5. 250 000 


On succeeding pages of the annual report are given the results 
for the year of the Rich Valley Railroad, a branch or feeding line, 
owned by the Great Eastern Company, but operated independ- 
ently: 


Gross CaTHIN GS. i Me oa cds hens seed «Tee eS ee OE oT $1,500 000 
Opératingiexponses'.;... ot Se. Ghiatesesties coin Lid. EEE Pee 1,400 000 
Net earnings... 2PoOSRS RY, Pe el, Se er ee ee ee 100 000 
Guaranteed -bondiinterestipaid yc: seen isle ae aie eee es 700 000 
Deficit fortthetyear’ 0. SS RO ee, Ee Seen. ee 600 000 


There is nothing which necessarily shows bad management in 
the fact that a “feeder” is not self-supporting. The Rich Valley, 
as its name implies, may be a short line running through a rich 
agricultural and manufacturing district, the greater part of whose 
traffic is carried by the parent road to the great markets. Were it 
not for this branch the traffic would seek a rival road. Hence in 
this case profits resulting from the carriage of this extra business 
are worth to the Great Eastern Railway, it is assumed, a great 
deal more than the $600,000 which it loses through its guaranty of 
Rich Valley bonds. The policy of building or purchasing branch 
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lines which are run at a loss may, of course, be carried to such an 
extreme as to involve the guaranteeing company; particularly 
when the real effect of such annual losses is concealed by the 
method of book-keeping adopted in this case. Clearly the Great 
Eastern Company must pay this deficit of $600,000; but from 
what fund? Since the gross and net earnings of the main line 
receive all the benefit of the traffic turned over to it by the branch, 
and since, as we have assumed, this benefit is great, it follows that 
the cost of procuring that extra traffic is a proper charge against 
the income helped thereby. In other words, the annual loss of 
$600,000 on the branch line, unless clearly but a temporary deficit, 
ought to be deducted from the gross income of the Great Eastern 
Railway before a dividend is declared. If this is not done—and a 
glance back at the income account presented shows no mention 
of the item,—the real earning power of the company is to that ex- 
tent overstated and the dividend unjustifiable. 

How, then, is the deficit of the Rich Valley branch carried? To 
answer this question the general balance-sheets for two years must 
be examined. These general balances show on the one side the 
assets of the company and on the other the liabilities. The different 
amounts are stated at their face and not at their intrinsic values. 
Ordinarily it is useless labor to go through a company’s general 
balances for the sake of getting at the actual worth of the proper- 
ties. Hence, for the information of ordinary shareholders, the 
most important object in having general balance accounts is the 
opportunity afforded for annual comparison. If we note the 
changes in the items from one year to another, we can often get 
valuable hints about the real prosperity of the company, because 
the facts thus revealed may not be mentioned in the text of the 
annual report. First, then, should be stated the balance-sheet for 
two years: 
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GREAT EASTERN RAILWAY 
GENERAL BALANCE-SHEBT, JUNE 30, PREVIOUS YEAR 


Assets Liabilities 
Cost: Of TOAG ty. 5.2. e utes $45,000 000 | Capital stock............ $30,000 000 
Cost of equipment....... 10,000 000 | Funded debt (5%),....... 25,000 000 
Stocks owned Rich Val- Interest accrued.......... 500 000 
TOV uGOy rp acter 1,000 000 | Due connecting roads..... 600 000 
Five per cent. bonds of. Due for wages........-++ -500 000 
Rich Valley branch Supply accounts payable.. . 100 000 
OWNER © cerare wee eh ee 5,000 000 | Claim vouchers audited.... 100 000 
Advances to Rich Valley 400 000 | Profit and loss........... 5,500 000 
Due from connecting 
TOROS ici ererieny c aeaaets 250 000 
Materials on hand,...... 200 000 
Accounts receivable...... 100 000 
Suspense accounts....... 100 000 
Cashion hand 22. {3.04/25 250 000 
$62,300 000 $62,300 000 


GREAT EASTERN RAILWAY 
GENERAL BALANCE-SHEET JUNE 380, PRESENT FISCAL YHAR 


(Corresponding to the income account given above.) 


Costiofiroad: ssa sevens a: $48,000 000 | Capital stock............ $30,000 000 
Cost of equipment....... 11,000 000 | Funded debt (5%)........ 27,000 000 
Stocks owned, Rich Val- Interest accrued.......... 700 000 
ley: bravichieetiiecin. es 5,000 000 | Due connecting roads..... 1,000 000 
Advances to Rich Valley. 1,000 000 | Due for wages........... 700 000 
Due from connecting roads 200 000 | Accounts payable,........ 300 000 
Materials on hand....... 150 000 | Bills payable............. 1,000 000 
Accounts receivable...... 300 000 | Supply accounts payable... 300 000 
Suspense accounts....... 200 000 | Claim vouchers audited... . 200 000 
Cash and cash items..... 100 000 | Profit and logs........... 5,750 000 
$66,950 000 $66,950 000 


A brief explanation of the items first may be desirable. The 
costs of road and equipment are approximate statements of the 
amount of money spent for these objects, though they contain 
items which are only indirectly a charge against cost. For example, 
in those balance-sheets will be noticed an increase of bonds from 
$25,000,000 to $27,000,000 during the year. If these bonds were 
sold at a discount, say twenty per cent., the amount so deducted 
from their face value, $400,000, would not represent money put 
into the road directly or physically, though the whole increase, 
$2,000,000, it will be noticed, is added to cost of road in another 
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way, 2. e., in its lack of credit. Sometimes this item of bond dis- 
count does not arise from lack of credit but from an attempt to 
issue bonds at a rate of interest so low, compared with the ruling 
rate in the money market, that par cannot be obtained for the 
bonds. In such cases, since the income account presumably is 
benefited by the small annual interest charges, that same income 
account should be debited each year with a proportion of the loss 
by the discount. The item profit and loss has misled many. If 
the assets foot up more than the liabilities (and every road tries to 
have it so, even as a matter of book-keeping, for appearance’s 
sake), the item appears on the liability of the account. It will 
thus be seen to be what it really is, merely the balance between the 
assets and liabilities in the general balance-sheet representing the 
supposed excess of property over the capitalization and debts. 
It is not money in hand: it usually covers former annual surpluses 
which may long ago have been spent for equipment or on road, or 
invested in the materials carried in the storehouses and not yet 
put into the property. If a road has cash or salable securities in 
unusual measure, these will be found on the opposite side of the 
accounts as assets. 

Another item is the interest accrued but not due. Such accrued 
interest should always be put down as a liability in balance-sheets, 
otherwise an unreal prosperity would be shown at one time or an 
unreal depression at another, according as the bond interest be- 
comes payable. In all railway tables there are found items of 
current accounts with connecting roads both debit and credit, 
cost of materials and supplies purchased but not yet used or 
charged to the respective operating departments, and the like, 
being things for which working capital must be provided. Two 
further items in our statements merit notice. Supply bills payable 
is one. Every report should be examined to see whether this 
liability is included. It is the custom for all large companies to 
buy their fuel, rails, ties, etc., on time. Hence every company on 
any particular date has a large amount of obligations out, which 
are not yet due and for which no notes have been issued. Tech- 
nically these may not be considered in the balance-sheets until due, 
but since they are sure to become due shortly, there can be no true 
statement of the company’s condition made without including 
them. Sometimes when engines and cars have just been pur- 
chased, these unrecorded obligations may be very heavy. Again, 
when in straits for money, railway companies do not hesitate to 


424 RAILROADS: CASES AND SELECTIONS 


pigeon-hole the bills for supplies sent them until the accumulated 
debts become large; and, if not stated in the balance-sheets, an 
untrue appearance of ease in money matters is given. 

Audited vouchers often form a growing obligation when traffic 
is depressed. Claims for losses of goods and rebates (not always 
unfair) are common; in spite of care, overcharges in the freight 
bills rendered consignees will be made through the errors of clerks; 
wrecks may destroy much property for which the company is 
responsible; cattle may be hurt by trains; and, worst of all, acci- 
dents may kill or maim passengers. The claims thus presented to 
the company are often very large in amount. After investigation 
a certain portion are pronounced true claims and marked for 
payment. Such items are called “audited claims or vouchers”’ 
and should find a place in every balance-sheet. The still larger 
amounts of claims for losses, overcharges, or rebates not yet 
passed upon cannot well be stated in the balance-sheet, because 
their amount is uncertain, yet when “cut rates” are freely given 
the aggregate of claims and rebates which must presumably one 
day be paid may be so great that the amount, if known, would 
make a serious impression. Yet, on the other hand, where the 
sum of such unaudited claims stays approximately the same from 
year to year, no real harm is done by not attempting to include 
them in the company’s tables. 

Among the assets the items ‘‘accounts receivable” and “sus- 
pense accounts” require little explanation. These are claims 
carried by the company against other roads or against merchants. 
They may be good or they may not. Every company should have 
a separate table of ‘Profit and Loss,” to which all such doubtful 
credits should be charged. It may be technically correct book- 
keeping to keep uncollectible accounts standing among the assets 
of the general balance-sheet, but no matter how the rules of book- 
keeping treatises may read, the object of all corporation accounting 
is to represent the commercial facts. 

Companies which hesitate to deduct losses (branch-line losses 
included) from their income account and yet shrink from actually 
calling such losses ‘‘assets” should charge such deferred claims to 
“Profit and Loss,” crediting that account with the annual sur- 
pluses from operation. The difference would then show the real 
earnings. If at any time such old claims should become collectible, 
the same account could be credited with the sums thus recovered. 

The array of figures in our general balance-sheets looks a little 
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bewildering; so to make the matter clearer, we will tabulate the 
changes during the year: 


EXPENDITURES: 
FOR WHAT PURPOSE INCURRED 

[nGressepin Cost Omron: tiewteate- ah. cd-ccese ore aiken Mee oboe icra ea dor $3,000 000 
aS SP COStOLEGUIDMEM Crs. x. qnies gotten hater etme ee 1,000 000 

se Wadvancesitor nich Valley Noses ee eee ees 600 000 

- SACCOUNtH LOCAL VEG ak. cs ir lokant yarcusfihaldkan erode weet cath kere 200 000 

= Persp CHSC ACCOMMES =-<1.5.c 4 cn oats Meee caskets Manete eration 100 000 
$4,900 000 

RESOURCES: 
WHENCE DERIVED 

Decrease in amounts due from connecting roads................e+0- 50 000 
*e PRINATELIA OMAN ete ee te cis eee eee ee eee ee 50 000 

a iwicashvand ;eashitemsie seals ho mtd ee rheind > Saeeseae ob 150 000 
Pncrense in TUNGeGKAe Db 5 tee a Punic cs a can Eee an ite os alesse 2,000 000 
ce WP IACELCS CUGi tere Sees ee ee ee ae ake OCR ee eee re 200 000 

S “amounts.due connectingwmoadsijum ccm te. > ladies ce 400 000 

Me BC SCAN Oia wee er ee Re 8 OR Ber tee ace cle ecdhcas x. $iin a 200 000 

Be PUINBAIUSLER ACCOUNT: . cde ace fe ee 2 ee ae eas coe ere ee. 300 000 

a Seals apy ave loka a ceew. neti e Jade f) RVShr8 +2 cae s ahathe SEK Shug. abe 1,000 000 

Be OMT ET GC] EGR METATS (re oH SOC ONE EOS NEPA itt UO RE ROE Oli, SMES 200 000 

a EMV OUCHETAIBUGIUCU Set te ar tre eae ne tee ee on ee ee 100 000 

s Ss DIGIEMNCM ONS: Funes oh eae tt Pe nee aehtere 250 000 
$4,900 000 


This summary of changes in the position of the company during 
the year is worth study. The words “expenditures” and ‘‘re- 
sources’’ are used in their book-keeping sense: a decrease in the 
amount due from other roads and an increase in the amount due to 
other roads being both alike resources for our present purpose. 
The statement shows an increase in investment in road and equip- 
ment amounting to $4000,000, of which more hereafter. The 
deficit of the Rich Valley branch is seen to have been carried in the 
accounts also as an increase in value of plant, offset on the other 
side of the account by money newly borrowed. We are assuming 
that this is not a correct principle and that the value of the prop- 
erty has not been advanced a penny through the Rich Valley, since 
all the profit for the branch for the year has already been included 
in Great Eastern earnings. This system of disposing of branch- 
line losses in the accounts is resorted to mainly to allow of borrow- 
ing money to meet the deficiency. Carrying subsidiary losses as 
assets and borrowing money or issuing bonds therefor, has been a 
common practice. The combination of many small roads into a 
large system permits such accounting, either through mistakes, 
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optimism, or for purposes of deception, without danger of detection 
by superficial examination. Sometimes this way of concealing 
deficits is practised for a year or two during hard times, the officers 
intending to apply the surplus revenues of succeeding prosperous 
years toward wiping out all these imaginary assets and the debts 
contracted to pay for them. Such a policy should be leniently 
judged, if honestly held. Of course it is also proper to treat in this 
way a genuine loan when repayment is reasonably certain. The 
balance-sheets further show that the only bonds owned by the 
Great Eastern Railway are those of the Rich Valley branch. A 
glance at the income account shows $250,000 received from this 
source. It thus appears that in order to show that dividends had 
been earned, the directors of the Great Eastern Company did not 
charge up the losses of the Rich Valley branch as they should have 
done, but did take credit to themselves for $250,000 unearned 
interest on their own guaranteed bonds. 

We now begin to grow suspicious and scrutinize the items more 
closely. The bonded debt and the bills payable amount to $28,- 
000,000, for which interest at but five per cent. on the total (and 
money is not always borrowed ‘‘in the street” at as low a rate as 
that) would amount to $1,400,000 per year, whereas but $1,300,- 
000 is allowed in the income account. This may be an accurate 
statement for that particular table, since the bonds may not have 
been issued for the whole year and hence a year’s interest may not 
yet be due; still our comparison shows that at least $100,000 must 
be added in our calculations to the requirements for another year. 

The expenditures in the table show $3,000,000 spent upon the 
property and $1,000,000 upon equipment during the year; the other 
items make up a total expenditure of $4,900,000. Let us now see 
how this sum was obtained. Allowing for the discount, $2,000,000 
was raised from the sale of bonds and $1,000,000 was borrowed on 
call (7. e., can be demanded by the lender at any time), or for a 
definite (though short) period. The remaining $1,900,000 was 
gathered by piecemeal. Debts due the company were more closely 
collected, and on debts due by the company, it will be seen, pay- 
ments were deferred. Wages are running farther in arrears and 
$200,000 more of bond interest was not paid. There is a new item 
“unadjusted accounts,” which in this table undoubtedly is simply 
another name for more floating debt. Money due for supplies and 
for acknowledged claims has been held back. There has been 
further economy in the already too small stock of materials on 
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hand. Cash is dwindling; let the reader note the significant change 
in the wording of this item. A year ago it was “cash,” now it is 
“cash and cash items.”’ While “cash” has a definite meaning in 
Wall Street, the phrase “cash items” may cover a lot of rubbish 
which cannot be turned into cash at all—notes of bankrupts, 
disputed balances, and the like. It is not a harsh judgment which 
in this case assumes the amount of actual money on hand to be very 
small. Then the two offsets, accounts receivable and suspense 
accounts, down in the table as an increase of assets to the amount of 
$300,000, may fairly be rejected as assets altogether. A company 
in the position of the Great Eastern would not allow such accounts 
to be so much increased; for being in stress for money it presumably 
would have collected them if they had been good. 

The table of changes certainly wears a very unfavorable aspect; 
yet one purpose of the managers has been accomplished, to cover 
up among a number of items a part of the money they have spent. 
Reliance is put on the fact that stockholders will not figure through 
the accounts. 

Now as to the $4,000,000 increase in cost of road and equipment. 
Every report should contain a table giving in detail the items 
charged to construction or capital account. There is such a field 
for deception or for equally ruinous bad judgment in construction 
statistics that the utmost publicity should be insisted upon. The 
following construction account is divided (arbitrarily as to these 
figures) into columns of proper and improper charges to capital. 


CONSTRUCTION ACCOUNT 
CHARGED TO CAPITAL 


Properly. | Improperly 


TLORUMLOT HCW TAUBSEMn . same AMNt ne oss eect cece ews $400 000 
for damages from wrecks by accidents......... $350 000 
HOR VOTO AISHON LER etree stala in lale nip nice,s sou <b s oeve ws 150 000 
FODTUOW DIG TEACH Wee Rr alc tee e ele ats cols ess ote Dale 700 000 
fORMEWNOTIC RES ae: Male pace. slsis A alde lo blew ane 100 000 
TOM TEAL Osteo UU Ula tce le inimittiaalsiovepiinse.s 916 © oles 750 000 
FOPTROW StAUONGe Seer ste ree che sere des 150 000 
Total charged to road, $3,000 000. 
Equipment, for 15 replaced engines...........-+-++-- 150 000 
Hor bey NeW ORGINGR  tecccccsscsesce cee ns 150 000 
for 500 replaced freight cars.........-+. 250 000 
FOr OOO DONE LLCS Iai ue susie. choir. > o/aleis. middie 250 000 
for 25 replaced passenger coaches........ 100 000 
for 25 new passenger coaches...........+ 100 000 


Total equipment, $1,000 000. 


$2,600 000 $1,000 000 
ee 
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Every active concern must in some shape keep a depreciation 
account, to which shall be charged certain sums for renewal of 
machinery, etc., before profits are divided. If this is not done, 
the company will at the end find itself without plant and without 
money. In railway matters this is best accomplished simply by 
replacing cars and locomotives as they become worn out, and 
charging directly to operating expenses the cost of such new cars 
as do not add to the number of cars in use. In this way the quan- 
tity and quality of equipment or buildings or track are kept up at 
the expense of the annual earnings. In the construction account 
just given, $1,000,000 is improperly charged to capital and paid 
for by bonds, because the items cover depreciation and should 
have been included in the operating expenses. The test to be 
applied for the ascertainment of wrong charges to capital on 
equipment account is that of comparison. Every railway report 
gives, or should give, a list of the number of engines, passenger 
and freight cars in service at the close of the fiscal year. It is an 
easy matter to calculate the increases from year to year. For the 
reason that variations may at times occur, it is better to take a 
period of years. If the increases in the lists for, say, five years, 
multiplied by a fair valuation for each class, equal approximately 
the sums of the amounts charged to capital for new equipment 
during that period, then no wrong charges on this account have 
been made. In the case before us, we will compare the lists on two 
successive years. 


STATEMENT OF EQUIPMENT 


Preceding Present Increase 

year. year. 
No. of locomotives 185 200 15 
“ passenger cars 375 400 25 
“freight cars 29,500 30,000 500 


This statement of equipment explains why, in the table of con- 
struction just given, $500,000 charged for replaced engines and 
cars is marked as improperly debited to that account. The actual 
increase in the list during the year is but half that carried in the 
company’s balance-sheet as cost of plant. Other items included 
in the construction table as improperly charged, are payments for 
train accidents and for replaced ties. These, of course, should go 
into operating expenses. Payments for wrecks may, however, be 
concealed under “‘double-track”’ or similar items if a company is 
determined to deceive. As to ties, it is fair to assume that these 


ANALYSIS OF RAILROAD REPORTS 426 


last about seven years, depending, of course, on the climate and 
the kind of wood used. If we estimate 2800 ties to the mile of 
single track as about the average requirement, we have as an 
estimate of yearly renewals 400 ties per mile. Here, again, a 
number of years should be taken to obtain a fair average; but, in 
the long run, if a road’s renewals of ties fall on the average much 
below 400 ties per mile per year, inquiry should be made as to the 
reason, 

As to rails: the life of a steel rail is not yet definitely ascertained; 
perhaps twenty or twenty-five years may be taken in order not to 
be unfair to the company under examination. Estimating the 
weight of steel rails at seventy pounds per yard, the required 
weight per mile of single track is one hundred and ten tons. This 
would assume an average renewal of five or six tons per mile per 
year. A calculation spread over a number of years would show 
how far short of such an average a particular company had fallen. 
If its rails are new, or nearly so, such a calculation would be of 
value only as approximating the amount which will be required 
for that purpose in the future. 

By our analysis of the Great Eastern’s construction account we 
have ascertained the amount which should have been charged to 
operating expenses, to have been $1,000,000. This added to the 
$600,000 loss on the branch line, makes $1,600,000 which should 
have been deducted from income. As the sum applicable to 
dividends in the income account was $1,500,000, we reach the 
conclusion that the dividend was not really earned and should not 
have been declared. 

It will be remembered that the road was operated for sixty-two 
per cent. The percentage of expenses to earnings is of little use 
except as a guide for further examination. Of itself it is only the 
percentage relation between two sets of independent figures. If a 
railway earns one dollar and spends fifty cents, it is operated for 
fifty per cent.; but if from any cause—water competition, let us 
say—it can get but seventy-five cents for the same unit of service, 
and if its expenses per unit stay at fifty cents, then it is operated 
for 662/3; per cent. Usually the volume of units of traffic increases 
as the charge per unit falls, so that the road makes as much gross 
profit from the larger as from the smaller receipts per unit; but 
manifestly we must go into details of the operating expenses if 
we would form a judgment upon the management. Here are four 
statistical tables of the Great Eastern Railway: 
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OPERATING EXPENSES 


Maintenance of way and structures. .........- eee ee ee eer ere ence $ 420000 
Maintenance of equipment: 
IPASSeN Ger CATS. se etateretes os 2 > chee eer hetoners eke =: a= $100 000 
Pvreight) cars sn. (hitosssts cs hood Oh cas eeeteeintamor sae 300 000 
LDiilechil:: OG eee ee oe CO ee OD Cc So metc 60 000 460 000 
Conducting transportation ccc cites e tete tere ee erctats ietelens s'etelsr ets etelle ote 2,320 000 
General expensesis seats de aieent Seis Lye d oe hated enaroh emedtct «lel aod 1,000 000 
$4,200 000 


STATISTICS OF OPERATIONS 
MILES OF RAILWAY OPERATED 800 


Passenzer-train-mileaget hs SUMS A, arts slads teelsde se eteicle tome arenes 1,800 000 
Breight-trainvmileage 3 . sie vis.c% bs. Ghocwie ster haere cingsi els PT a te ee 3,200 000 
Switching? 6te,, MUes ze... ays escssns « oe caneus fe sce eisuausye stoqeiel eve sie’ aereiens 1,000 000 
Total engine: mileage’) SYRIA AR ne wie tet ieee 6 6,000 000 
Num ber.of passenger's othss Jigs, siserare.o bys + hexstereaysuauens taysnstelbets (arenes woe sasiarsls 800 000 
i ce ‘S DUM ecyctere,o.cte to exe vetederenaere senate mcr ene testere 36,000 000 
Tons of freight: ees Loa. PRAEIMAG iw ee ee aan oo oe ee etal 3,000 000 
TEL De ee iach) ee Se ee ee ee ees Ae aoe 700,000 000 
Rate of-fare per MUe, IN CENTS. <5 ass cures va}eletsis slaue eateutir eiptem shelsiote .03 
Rate of freight per ton per mile, in cents. ..........60scceseeccces .008 
Mileage of passenger and baggage Cars. .........cee eee c cece eesees 9,000 000 
MITER PE OL EROIGNG CAISe carers cle te cis ercielecers eee a vere tokens cteverckenciseencue atererereie 96,000 000 


GENERAL ITEMS 

Maintenance: ofway perimile.s Sati icceeee et ees one ete $525 
Average number of passengers to each train mile..............-.....e00- 20 
Average number of tons to each freight train mile........................ 220 
Average number of passenger cars to each train.......... ‘bh, ote eta aa 5 
Num ber'oftreieht cars torench: Grain. «. cuuoin Pho tee. che oa reieneneeetn oie Lennie ae rors 30 
Average mileage of each freight car per day.............ccccccceecececes 10 
Average earnings per mile: 

GACH PASSENGER ALAIN oat. sues ce cs scck sien etic etete Cait Re iene $0.60 

each Ireight train’, awee rere etn tle erate IEE oe ee ro ot 5) 
Cost of motive power per engine mile: 

Repailn Of eCHPINES',.3, oF. cto picker. Meee eRe $0.01 

UGE eee Cee ee rte EO Oe ee eee .05 

Engineers sand firemen... scien. se eee .07 

Oilvand waster. s.te st a eke eke eras: Oi eer ee eee .O1 $0.14 


Railway reports do not always give just these statistics, but 
usually the information we need can be obtained by a little figur- 
ing. The cost of maintenance of way per mile is easily ascertained 
by dividing the average number of miles operated into the total 
payments for that account. The average number of passengers 
or of tons of freight to each train is found by dividing the train 
mileage into the number of miles travelled by passengers or the 
tons one mile, respectively. The results are, therefore, somewhat 
in the abstract, but they afford the best comparison regarding 
the economy of the train service, one of the most important things 
to be considered in judging railway properties. It is necessary to 


*. 
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know the number of miles run annually by cars, freight cars espe- 
cially, in order that we may check the construction account and 
judge of the general efficiency of the company’s management. 

The amount allowed for maintenance of way is too small for 
the volume of traffic and number of trains. The sum varies from 
~ $2000 per mile in the case of our principal roads, downwards. 
Generally this item is best judged by comparing the amounts 
spent per year for a number of years with those spent by neighbor- 
ing companies similarly situated. On many railroads the average 
annual cost of necessary repairs and renewals is $500 on each 
passenger coach, $40 each for freight cars, and $1000 each for 
engines. Multiplying these averages into the list of equipment 
given above, we find that there should be an addition of over a 
million dollars to the sum allowed in the operating expenses for 
repairs and replacement of equipment. This, of course, would 
increase the total expenses by that amount and correspondingly 
decrease the net income. As we know that the Great Eastern 
Railway (or any railway) cannot long be run without making the 
repairs and renewals its neighbors find necessary, we are forced to 
the conclusion that if money enough to care rightly for the prop- 
erty has been expended and charged to current working expenses, 
the fixed charges might not have been earned. Bankruptcy, there- 
fore, awaits the company, unless heroic measures are taken to 
remedy defects in management and save the property. The de- 
cline in the market prices of the stock was more than warranted. 
Our inquiring stockholder would do well to dispose of his holdings 
at once at whatever price he can get; unless his ownership is so 
large and his knowledge of railway operation so good as to enable 
him to ascertain and himself apply the proper remedy. 

We have not yet exhausted comment on these tables. The cost 
of fuel (five cents per engine mile) is not high; and if we add two or 
three cents to the cost of repairs for locomotives, the cost of motive 
power, per mile run, is low,—a point much in the company’s 
favor. The rate received per ton per mile is not high, and perhaps 
a careful examination of the commercial conditions of the country 
through which the road runs would show where improvement is 
possible. The passenger department is grossly mismanaged. So 
many trains are run that the average number of passengers is only 
twenty per train mile. The average for the whole United States 
is about forty-five, and to carry less than thirty-five passengers 
per average mile is hardly profitable. Trains should at once be 
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withdrawn until only the reasonable demands of the public are 
met. Since only half the present number of passenger cars is 
really needed, it was a gross abuse of power for the management 
to purchase more coaches, as the construction account shows they 
did. There is no particular fault to be found with the lading of the 
average freight train or with the earnings per freight train mile; 
they are up to the average, if not beyond it. But to what use 
so many freight cars can be put is a mystery. It appears that the 
average mileage of the freight cars is but ten miles per day; it 
should be at least three times that number to be profitable. The 
daily mileage of each freight car on the average is found by dividing 
the total freight-car mileage by the number of cars. Nine or ten 
thousand miles per year is the expected work of each freight car 
on the average on a successful road. Very likely more than half 
of the large number of cars owned (large in proportion to traffic 
carried) are standing idle on side tracks. The construction account 
showed 1000 cars bought at an expense of $500,000. Not a single 
car should have been added to the list, since under good manage- 
ment one third the number already owned should carry the stated 
volume of business. The extra number of cars should be reduced 
or loaned out to other roads, to be paid for at the standard rate 
for use of foreign cars, about three fourths of a cent per mile run. 
It sometimes happens that an unscrupulous company will charge 
renewals of equipment to capital and conceal the fact by adding 
the new cars to the old list of a year ago, even though it may not 
have in service the number of locomotives and cars certified to in 
the report; such unjustifiable additions are called ‘‘vacant num- 
bers.”’ Vacant numbers sometimes arise from the destruction of 
worthless cars which should be replaced from operating expenses 
but temporarily are not, because of hard times. This is a legitimate 
economy if so stated in the report; though it is better to charge 
against income the estimated cost of filling the vacant numbers. 
If the mileage of freight cars is stated in the report, these juggles 
with equipment, when at all serious, can be detected. If the com- 
pany is really short of cars the cost of hiring equipment (itemized 
in the detailed table of operating expenses) will be a large and 
increasing sum. If more cars are, for the purposes of deception, 
kept in the lists than are actually runing, either because old cars 
have been broken up and not replaced or are allowed to stand in 
the yards though worthless, the fact will be revealed by dividing 
the number of cars into the total mileage. If this total mileage 
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includes foreign cars, such foreign mileage must be deducted and 
the mileage of home cars on foreign roads added. If, as in the 
Great Eastern case, the whole freight equipment ran an average 
of but 3200 miles during the year, when the average should have 
been 9000 miles or more, there is serious mismanagement or fraud. 
There has therefore been gross mismanagement or fraud also in 
locking up capital by the purchase of unnecessary equipment, 
which when bought must be kept in repair though perhaps falling 
to pieces through lack of use. In view of these latter criticisms it 
is probable that all the items in the construction account should 
receive careful investigation. The amount allotted to general 
expenses on a road carrying a fair amount of traffic should be not 
much over ten per cent. of the total expenses. Judged by this 
test the Great Eastern managers may be wasting about $500,000 
a year. In short, the directors of this company are either ‘ work- 
ing”’ the road for their own benefit, or are culpably negligent of 
their duties as trustees for the stockholders. 

It is often of importance to find out whether a company has 
much ready cash oris likely to be obliged to borrow for in- 
terest or dividends. An estimate upon this point is possible. 
Taking the balance-sheet given for the last fiscal year of the 
Great Eastern Railway on a former page, we find the cash items 
as follows: 


Quick assets. Quick liabilities. 

Due from connecting roads.. $200 000 | Due connecting roads..... $1,000 000 
Accounts receivable......... 300 000 | Due for wages........... 700 000 
Suspense accounts......... 200 000 | Unadjusted accts......... 300 000 
Cash and cash items....... TOOOOO {Bills payable. < .. ol. sw. s 1,000 000 
Sapply Heche a aa es aces 300 000 
MOUGKGrSiotd. hots! canstiaesatsiees 200 000 
$ 800 000 $3,500 000 

Excess of debts...... 2,700 000 


Very likely the true state is a little worse than this, for while 
“unadjusted” or “suspense” debts must usually be paid in full 
at some time, accounts receivable or in suspense often cover items 
carried along in this way from year to year, and in part at least 
worthless or unavailable. The real cash resources as indicated in 
the above statement may be fairly set down as not more than half 
the sum stated, or $400,000. The item of accrued interest ought 
also to be included in the pressing debts, if the actual day of pay- 
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ment is near at hand—as, for example, July 1st, when the fiscal 
year closes June 30th. Materials and supplies, properly carried in 
the balance-sheet as assets since the company’s working capital is 
invested therein, are not available for the payment of current 
debt and are therefore excluded from our table. A glance at the 
balance-sheet shows that the only treasury assets which can be 
sold are the bonds of the Rich Valley branch, amounting to $5,000,- 
000. It is doubtful under our showing whether these bonds could 
be sold at a heavy sacrifice, if at all; for an investigation would 
reveal the fact that the bonds were really dependent for their value 
upon the success of the system, since the branch line itself is not 
earning the interest. A proper inquiry at this point would be 
whether the Rich Valley is commercially entitled to a larger propor- 
tion of the combined earnings; if so, its bonds would be enhanced 
in value, though the enhancement would be at the expense of the 
earnings of the main line. 

Of course, the selling of Rich Valley bonds in the Great Eastern 
treasury would only exchange one form of debt for another, and 
would not therefore relieve the real situation. The company’s 
affairs require thorough overhauling. Yet the fact that a company 
in temporary difficulties has in its treasury bonds available for 
sale, is often important. The obligation is changed from a floating 
to a funded debt, and therefore relieves the company from the fear 
of a receivership. Yet such a change really avails nothing in the 
long run unless the business or the management changes with it in 
such a way as to insure a greater success. The affairs of the com- 
pany look desperate; it is doubtful whether such an entanglement 
could be straightened out without a receivership for a few years, 
long enough to enable the pressing debts to be liquidated without 
too much sacrifice of the company’s assets. Nevertheless, we see 
that in spite of gross mismanagement there is a good traffic, which 
in capable hands could be made to earn a fair revenue. We will, 
therefore, assume that indignant shareholders turn out the board 
of directors and discharge the officers, substituting capable and 
honest men. Let us suppose new directors and officers in charge. 
Of course the payment of dividends is suspended and all energies 
are devoted to saving the property from foreclosure. In such large 
affairs, all that is wrong cannot be righted at once. Corporate 
salvation is a work of time. In the present case we will assume 
that money could be borrowed to meet pressing needs, that two or 
three years’ hard work has had its results, and that the income of 


ANALYSIS OF RAILROAD REPORTS 435 


the road is now meeting in full all proper operating expenses and 
fixed charges. Under these conditions the income account would 
be as follows: 


Gross earnings: passenger............... tied ae fe et thee WS oe Be oe $2,000 000 
ANGI hi tee eee Pa ata ch ys hrc cect on aS, Ge 7,000 000 
mail, express, and miscellaneous...........:...... 600 000 
Movaliesrnings ss kasi «ctkaaty sa cee nee ee 9,600 000 
Operating expensesi(70iper-cent,).. nucaie.s oe ove mah Geena we 6,745 000 
‘Total income.) Ua. eee ae eee ae 2,855 000 
Hixecuchartes taxes). 02a. lee oe en. eee $150 000 
DONG. ICETESE SL aos alee citie te Oe ee 1,500 000 1,650 000 
BNTEGMEIRGOINTO. Sse sles Shere She a antes Te 5 ne ao ae Pea a SCOTS es SE 1,205 000 
Deduct loss on Rich Valley bonds outstanding........... $350 000 
Deduct amounts set aside to pay interest and principal of 
OlG HOREINO CODES a ered ae heeeasre Mrcua nm Otakee saat sic. arose 350 000 700 000 
Surplus for year, devoted to improvements and betterments......... $505 000 


This is very satisfactory. Passenger earnings have increased by 
the judicious issue of commutation and excursion tickets, though 
the fare received on the average has fallen from three cents to two 
cents per mile. In the intervening years the new officers have 
increased the volume of traffic. Taxes and bond interest have 
increased, and the losses on the Rich Valley branch are now prop- 
erly charged. Evidently also the new management has adopted the 
policy of paying off old debts by degrees, $350,000 being set aside 
for that purpose. There still remains a surplus of $500,000, which 
is to be spent for improvements on the property. Altogether there 
is a fair prospect of resuming dividends, so that those who pur- 
chased the stock when at its lowest point will very likely make 
large profits. 

For the sake of contrast, the details of the operating expenses 


are given: 


WEIN EGMEN COOL WAY a « Lsiiaiewtdiin deg ats lelcic'a 0/4 cieie © aisle alte O1e Slewr ele leper $1,000 000 
Maintenance of equipment: 
400 passenger cars at $500...........-..+--- $200 000 
15,000 freight cars at $50. .......+-.+.eeeeee 750 000 
200 engimes at $1000... 1.1... cece eee eee eee 200 000 1,150 000 
Conducting transportation... 1.6.6.2... e eee eee eee eee eee 4,095 000 
500 000 


General expenses... <.<.- 0. ieee ec cess ice tests eter se ewes 


$6,745 000 
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STATISTICS 
Miles of railway operated, 800. 
Passenser-train mileage . aj tricciees tickets eel tiie oti clei eioso tars 2,500 000 ~ 
Freight-train CO ES RS etc lee cht tree Re he aoa et ae eee 3,600 000 
Switching eee An eR Rey ar omic rr SEO coc 1,200 000 
7,300 000 
INOS Of PASSENGErS> Ome MW! so saya) ees ace weeds etelol etaiena spiel etecererel'elteloToteisris «ie 100,000 000 
Mansion freishib. (OMermMtlG revels clevsite eisisieae ee tame hel steekelre a tele etait 900,000 000 
Rate lof tare Im Cents Per mle... cas eas oc ee ee entele atae sls el olele eels .02 
etd ee ee tn ae ORE EAI EG Tee oa. o40.0 Bato op ad Ce.) .008 
Mileage of passenger and baggage cars............-...sseseeeeeee 12,000 000 
er freight Cars... sack c cee 5 cide a ie eR ee ocelot 150,000 000 
No: iofspassengersitoseach trams). jerete = eee eerie tee Rereretete « eteielensters 40 
No: of tons ofifreisht; to each train’... « sis s,s, ss10hesickeenege eleiensie sisiaia)e 250 


A generous amount is allowed for maintenance; when the plant 
is once in excellent condition, it can be maintained at a less cost 
than that here given. The expense for trains earning revenue 
(this phrase excludes switching mileage and the like) is about $1 
per train mile. In actual operation, this expense runs from eighty 
cents upwards per mile run, varying according to conditions, 
particularly the relative cheapness or dearness of coal, which forms 
a large item in all railroad expenses. As we have assumed that the 
Great Eastern Railway obtains its fuel cheaply, the assumed cost 
per train mile is fair, indicating reasonably high expenses for 
improving the property if the management is good, or a waste of 
money if the management is bad. Under the old state of affairs on 
this railway, the expense per train mile was about eighty cents. 
Our examination of details showed that this old appearance of 
cheapness was deceptive. Whether the new cost of about $1 per 
train mile is due to a generous care of the property or to greater 
waste, can be told only by further scrutiny into the accounts. 

The table of statistics enables us to Judge of the new manage- 
ment, and by contrast with the old figures shows important differ- 
ences. The number of locomotives and passenger cars is the same 
as before. These have been presumably kept in good condition, 
the amounts allowed in the new operating estimates being fairly 
large. Freight cars have been reduced one half, partly by sale and 
partly by the breaking up of old and small cars which were un- 
economical to use. The new management had to do the best they 
could with the property as they found it when coming into power. 
The number of passengers per train has doubled, showing more 
careful study of that part of the corporation problem. Nothing 
has been added to capital account, but the policy has been in- 
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augurated of setting aside certain sums for the payment of out- 
standing unfunded debts. The old traffic of the company was large 
enough to furnish a good basis for the present better condition; the 
question was one of management exclusively. . . 

It has been the purpose of this chapter to show that any one with 
a fair knowledge of railroad operations can find out for himself the 
broad facts concerning any company, provided sufficient details 
are given in the annual reports, and provided he will take the 
trouble to examine them closely. It is a mistake to suppose that 
nothing can be ascertained from the annual reports of railways; 
the main facts can be. It is often thought that the figures can be 
manipulated, and so made worse than useless; this is true, but only 
to a certain degree. The items in a railway report are interdepend- 
ent in a way often unsuspected. For example, if bonds have been 
issued or bills payable contracted, some item or items on the other 
side of the balance-sheet must be increased also. The inquirer: 
should then proceed to look into such items of assets with a view 
to finding out whether such increases are legitimate, and if so, 
whether they commend themselves to his judgment. Charges to 
capital should be scrutinized carefully, with a glance at the items 
allowed for maintaining roadbed, track, and equipment to see 
whether these have been neglected. Comparison should always be 
taken with a road similarly situated, and more than one year’s 
work should be tabulated. .. . 


CHAPTER XIX 


FINANCIAL INVESTIGATIONS BY THE INTERSTATE 
COMMERCE COMMISSION ? 


The act to regulate commerce gave to the commission, created 
by it, authority to inquire into the management of the business of 
interstate common carriers. No limitation upon the scope of in- 
quiry so long as it concerned the management of the business of 
carriers subject to the act would appear to have been imposed. 
Under this authority, the Interstate Commerce Commission has 
apparently had power, at any time during its existence, to investi- 
‘gate not merely rates and traffic regulations but also any matters 
concerning operation and fiscal administration that it chose to be 
interested in. However, this large investigative power was allowed 
to lie more or less in abeyance, so far as the last mentioned aspects 
of railway management were concerned, for twenty-five years or 
thereabouts. To some extent, it was incapable of effective utili- 
zation on account of the failure of the original act to provide suffi- 
ciently complete control over traffic and fiscal records and accounts 
or adequate machinery with which to pursue inquiries of this kind. 
The Hepburn amendment of 1906 remedied this by definitely 
assigning to the commission such control and by authorizing the 
employment of special agents or examiners with full powers of 
investigation. 

The half-dozen years immediately following the enactment of 
the Hepburn amendment were employed by the commission in 
molding into uniform pattern the myriad-shaped accounts of the 
carriers and in organizing a corps of inspection to assist in this de- 
sirable simplification. By 1912, the commission evidently felt 
itself in a position to make use of its strengthened facilities of in- 
quiry, and, with admirable courage, determined to try its hand 
upon no less important a corporate body than that of the New 
York, New Haven and Hartford Railroad Company, including its 
ancillary member, the Boston and Maine Railroad. 


‘From Ernest Ritson Dewsnup, ‘Recent Financial Investigations by the In- 
terstate Commerce Commission,’ Annals of the American Academy of Political 
and Social Science, vol. 63, pp. 199-213 (January, 1916). Reproduced by permission. 
See Jones, pp. 318-321. 
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For some time prior to the investigation undertaken by the 
commission in 1912, there had been severe criticism of the operating 
and financial methods of the New Haven system. The investiga- 
tion, into which the commission entered as the result of an informal 
inquiry by one of its special agents, turned out to be a most exten- 
sive one, the hearings consuming thirty-seven days and resulting 
in over six thousand pages of type-written testimony. The report 
of the commission published in the summer of 1913 ! stirred the 
interest of Congress, and, in the following February, the Senate 
passed a resolution instructing the commission to re-open the 
examination of the affairs of the company and to make further 
investigation of its financial transactions. In accordance with 
these instructions, a still more intensive examination was under- 
taken, in the course of which nearly forty persons were placed upon 
the stand—their testimony and the exhibits in connection with the 
case requiring two thick volumes for their printed presentation.” 

Very soon after the election of Mr. C. 8. Mellen to the presi- 
dency of the New Haven road, that company proceeded to extend 
its control of trolley lines in southern New England by bold and 
hazardous steps. To this end it organized the Providence Securi- 
ties Company which exchanged its 4 per cent debentures, guaran- 
teed by the New Haven road, for the whole of the securities of the 
Rhode Island Securities Company, a company which the United 
Gas Improvement Company of Philadelphia had organized, in 
July, 1902, to hold the capital stock of the Rhode Island Company, 
the last named being the operating company (organized in June, 
1902) controlling, under 999-year leases, about two hundred and 
forty miles of trolley lines in Rhode Island. The cash investment 
of the last named company appears to have been but little over 
nine and one-half million dollars but; in its determination to secure 
a monopolistic grip of the trolley situation, the New Haven spent 
in money and securities over twenty-four million dollars, an as- 
tounding expenditure in view of the fact that from the organization 
of the Rhode Island Company until its purchase in 1906, it had 
failed to pay a dividend; indeed, its income account showed a 
surplus of but $397,000 up to June 30, 1908. It was part of the 
agreement with the United Gas Improvement Company that the 
New Haven should also take over the Connecticut trolley lines, 


1 97 Interstate Commerce Commission Reports, pp. 560-617. The New England 


Investigation. 
2 63d Congress, 2d session, 1913-14. Senate Documents, vols. 19 and 20. 
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and here again a sum was paid considerably in excess of their 
value—$10,000,000, according to former president Mellen’s testi- 
mony. 

That the New Haven management was prepared to make the 
most extravagant expenditures in its endeavor to suppress com- 
petition is further illustrated in its acquisition of the New York, 
Westchester and Boston Railway Company, a property which 
ultimately cost it nearly thirty-six and one-half million dollars 
for a line of eighteen miles in length. The acquisition was under- 
taken by a special committee with power to act, composed of J. P. 
Morgan, William Rockefeller and G. M. Miller, with President 
Mellen ex-officio. This committee was appointed by the standing 
committee of the Board of Directors after Mr. Mellen had made a 
statement concerning the ‘‘proposed competition between the 
Connecticut State line and the Harlem River.” Five days later 
(September 22, 1906), this action was approved at a regular meet- 
ing of the full Board, fifteen of the directors being present. The 
report of the Interstate Commerce Commission states that the 
full Board was not taken into the confidence of those directors who 
wanted the Westchester securities purchased. However, the 
testimony seems to indicate that, in appointing this committee in 
such general terms, the directors were aware of the purpose of their 
vote, though not anticipating so heavy a purchase price as was 
actually paid. 

Some thirteen months later, the Morgan-Rockefeller com- 
mittee reported to the Board that it had secured control of the 
properties at a cost of more than eleven million dollars. For this 
large expenditure, the New Haven became the possessor of two 
“beclouded”’ franchises for lines parallel and in close proximity to 
its own tracks. The tangible assets underlying the Westchester 
and Port Chester companies and the City and County Contract 
Company (the construction company), at the time of the acquisi- 
tion of the property by the New Haven, would seem to have been 
about four million one hundred and sixty thousand dollars. Both 
franchises were being attacked in the courts and an application 
for permission to consolidate the two projects and construct but 
one road was held up by court injunction. To straighten out the 
legal tangle and to secure the necessary amendments to the fran- 
chises, President Mellen, with the aid of the late Thomas J. Byrnes, 
sometime inspector in the New York police force, expended an ad- 
ditional $1,500,000, the trail of this expenditure being hidden by 
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the transfer of New Haven securities to its subsidiary company, 
the New England Navigation Company, which thereupon trans- 
ferred them to its President, who happened to be the same C. 8. 
Mellen that presided over the parent company. The outlay of this 
money secured for the New Haven road the control of 30,431 of 
the 34,05314 Westchester shares still outstanding, worth, as Mr. 
Mellen cynically testified later, about ten cents a pound. The 
Interstate Commerce Commission, in its report, had no hesitation 
in charging a corrupt purpose in the manipulation of this expen- 
diture. In addition to the above payments, a further $1,400,000 
was paid out in settlement of the claims of parties in control of the 
Port Chester Company, and of the damages accruing to Thorne 
and Perry (who had been acting as agents for the New Haven in 
securing the property) on account of the rescission of their con- 
tract. In the course of the investigation by the Commission, it 
seems that Thorne and Perry failed to account for $1,032,000 of 
the moneys expended by them. 

Thus it appears that the Morgan-Rockefeller committee of the 
New Haven Board was responsible for disbursing over fourteen 
million dollars for tangible assets, as already stated, of a little over 
four millions. To complete the construction of the road, $22,000,- 
000 was required, thus making $36,000,000 in all, the fixed charges 
involving a payment of $1,250,000 per annum beyond the earnings, 
and according to the testimony of the President of the road, the 
earnings at the time of the investigation were less than 25 per cent 
of the amount necessary to make the property self-sustaining. 
Such finance savors of monopoly mania. That such eminent 
financiers should have been responsible for it makes the matter only 
the more astounding. To judge from Mellen’s testimony, the rela- 
tion of the highly paid President of a most important railway com- 
pany to the late J. P. Morgan resembled nothing more closely than 
that of the office boy to his ‘“‘boss.’’ The evidence does not reveal 
the underlying purpose of Mr. Morgan in putting this deal through 
and it might be said that, in reply to a direct inquiry from the 
present chairman of the New Haven, the firm of J. P. Morgan and 
Company asserted that in the course of the twenty years prior to 
December 4, 1913, they realized a total net profit of not more than 
approximately $350,000 from the handling of the securities of the 
New Haven and its subsidiary companies. 

The Billard transactions afford another example of the New 

Haven’s financial extravagance, as also of its defiance of statutory 
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regulation. The space at our disposal will not permit us to enter 
into detail, but, in brief, these transactions arose out of a decision 
of the Supreme Court of Massachusetts which made it very clear 
that in acquiring a substantially controlling interest in the Boston 
and Maine Railroad, in 1907, the New Haven had acted illegally. 
The stock had been acquired in the name of the New Haven’s 
subsidiary, the New England Navigation Company. Accordingly, 
the New Haven proceeded apparently to divest itself of the prop- 
erty by having the Navigation Company sell the stock to a Mr. 
John L. Billard. However, within about a year after this sale, 
the New Haven succeeded in securing the passage of a bill by the 
legislature of Massachusetts authorizing the incorporation of the 
Boston Railroad Holding Company with power to acquire and 
hold a majority of the stock of the Boston and Maine Railroad 
(June 24, 1909). Thereupon, Billard was induced to sell back the 
stock to the Navigation Company which transferred it to the new 
holding company. But when investigation came to be made, it 
was obvious that at no time during the couple of years covered by 
these transactions had the New Haven really relinquished its con- 
trol of the Boston and Maine. Billard, a coal merchant of Meri- 
den, Conn., was by no means in a financial condition to handle 
such a large deal. Actually he did not put out a dollar of his own 
money. He did not even handle the shares. The $13,750,000 
representing the purchase price was raised by an advance of 
$11,000,000 by the National City Bank of New York, on the stock 
deposited as collateral, and the balance of nearly two and three 
quarter million dollars was then taken care of through the accept- 
ance by the Navigation Company of an unsecured note of Bill- 
ard’s. Nevertheless, Billard would seem to have pulled $2,748,000 
out of the business, for the securities were sold to him at $125 and 
bought back at $150 per share, and this despite the understanding 
of the Board of Directors of the New Haven that Billard was to 
receive only a reasonable compensation for the service he per- 
formed. Billard, by the way, took care to burn his books and 
papers, presumably to avoid embarrassment from any examina- 
tion of them. 

The monopolistic ambitions of the New Haven management 
extended not only to control of electric trolleys and suburban and 
main line railroads, but also to that of water communications. 
Adopting its usual methods of “dummy companies and dummy 
officers and directors,” the railroad acquired control of half a dozen 
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of the leading steamship lines of New England at a total cost of 
nearly twenty-five million dollars for property with a physical 
valuation of about ten million dollars. 

Space will not permit a description of the questionable practices 
of the New Haven in the manipulation of its accounts, of its ad- 
vances to subsidiary companies to enable them to pay dividends 
which in turn were credited to the former road in its income ac- 
count. The commission states that 


the accounts of the company are replete with instances in which 
profits have been declared to be earned by the transfer of stocks, 
bonds, and debentures, and securities of one of the subordinate 
and subsidiary companies of the New Haven system, to another 
such subsidiary, and such profits are solemnly recorded as real 
profits in working up the accounts of the system as a whole. 


Purchases of supplies to large amounts were made without bids, 
and frequently from companies having men as directors who were 
also on the Board of the New Haven. Lavish contributions to 
both political parties were made, large sums were expended to 
“educate” public opinion; one well known professor of law in New 
England was paid $10,000 a year, besides payments to his brother 
and father of $25 and $50 a day. 

The commission estimated that the loss to the New Haven 
Company through waste and mismanagement, amounted to be- 
tween $60,000,000 and $90,000,000, the burden of which will be a 
heavy drain for many years upon its resources. Undoubtedly, the 
present management, under the very capable direction of Mr. 
Howard Elliott, in whose unimpeachable honesty the public has 
every confidence, will ultimately be able to restore prosperity to 
the undertaking, but the task will be a difficult one. The new 
administration, before the opening of the investigation ordered 
by the Senate, had already entered into an agreement with the 
Attorney General of the United States to divorce the New Haven 
Company from the Boston and Maine, the trolley lines, and most 
of the steamship lines, and certain other steps had also been taken 
to free the company from the responsibility of those subsidiary 
companies whose association with it had been criticized. 

Just about the time that the first New Haven investigation 
was drawing to a close, and before the commission had issued its 
report thereupon, one of the well-known western railways, the St. 
Louis and San Francisco Railroad Company, along with its sub- 
sidiary, the Chicago and Eastern Illinois Railroad, went into the 
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hands of receivers. The receivership caused a good deal of com- 
ment and finally led to resolutions by the United States Senate, in 
the following June and July, instructing the commission to report 
to that body all the facts connected with the purchase of the 
Chicago and Eastern Illinois Railroad, and the St. Louis, Browns- 
ville and Mexico Railroad by the Frisco company, and also with 
the subsequent receiverships. The testimony secured for this 
report ! evidenced a policy on the part of the Frisco management 
that was marked by a high degree of financial recklessness. It 
seems that, between 1897 and 1907, the Frisco undertook an ex- 
tensive program of acquisition of new lines, constructed by syndi- 
cates with the probable understanding that the former would 
purchase them after completion. There is some evidence to show 
that the prices paid for these properties netted large profits to 
the subscribers. Officials of the Frisco, including the chairman of 
the Board of Directors, seem to have participated freely in these 
dealings. A somewhat spectacular example of Frisco financing 
occurred in the case of the South Texas lines. In its endeavor to 
secure a through coast route between Brownsville, Texas, and New 
Orleans—a rather remote traffic interest—the company advanced 
$33,000,000 for the construction of lines and the acquisition of 
control of existing companies. The loss to the Frisco on these 
transactions, including discounts, commissions and an unliqui- 
dated sum of $5,000,000 due to it by the New Orleans, Texas, and 
Mexico Railroad, amounted to more than eight million dollars. 
Neither the Brownsville line, nor the New Orleans, Texas and 
Mexico has met its fixed charges since 1910. 

Prior to this, the Frisco had heavily involved its credit in 
gaining control of the Chicago and Eastern Illinois Railroad. The 
basis upon which the latter railroad was acquired in 1902 made it 
essential that the Frisco should receive regularly dividends of 6 
per cent on the preferred stock and 10 per cent upon the common 
stock of the Chicago and Eastern Illinois, in order to pay the 
interest charges on the stock trust certificates with which it had 
obtained the securities of that company. Actually, the dividends 
paid by the common stock were insufficient to meet the interest 
charges, and, to May, 1913, the Frisco had suffered a loss there- 
upon of over two million dollars or, deducting the interest on the 
stock certificates owned by it, a net loss of $1,710,000. After 
December, 1911, the subsidiary road ceased to pay any dividends at 
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all. The price paid by the Frisco to secure this line of entry into 
Chicago seems to have been an extravagant one when comparison 
is made with the dividend earning power of the Chicago and East- 
ern Illinois prior to the acquisition. 

An optimistic view of the effect of the Frisco alliance upon the 
earnings of the Chicago and Eastern Illinois was responsible, 
perhaps, for the cheerfulness with which the Frisco undertook the 
financial responsibility. Indeed, there was a notable increase in 
the gross operating revenue of that road from $6,000,000 in 1901 
to $15,000,000 in 1912. But the management was not successful 
in achieving economy; the operating expenses increased with 
striking rapidity (fourfold), and the operating ratio rose from 
54.75 to over 80 per cent. The increased cost of materials and 
labor does not constitute a sufficient explanation of such an 
increase. 

In assigning causes for the Frisco insolvency, the commission 
laid emphasis upon the disproportionate amount of funded in- 
debtedness, the acquisition of new lines, the financing of the South 
Texas lines, the Chicago and Eastern Illinois deal, sale of securities 
at low prices, payment of unearned dividends on preferred stock, 
investment in stocks of non-dividend-paying industrial companies, 
and payment of excessive charges upon the investment in and use 
of terminal and coal properties. 

Less than two months after the report upon the Frisco situation, 
the financial methods of the management of one of the great 
and supposedly carefully administered railway properties of the 
middle west were brought to the attention of the public in the 
report of the commission upon the Chicago, Milwaukee and St. 
Paul Railway Company.! 

To bolster up the income of the St. Paul road for 1910, the in- 
come account of that year was made to include all the interest, 
rents and revenues, over four million six hundred thousand dollars, 
arising out of the construction of the Puget Sound road in previous 
years. At the same time, operating expenses were given an artifi- 
cial decrease of more than five hundred thousand dollars by credit- 
ing to the current year the salvage of cars destroyed previous to 
July 1, 1909. Since they had not been taken care of previously, 
these items should have been handled through the profit and loss 
account. After the Puget Sound road had been opened, construc- 
tion of branch lines, etc., still continued to be active, and, according 
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to the accusation of the commission, large amounts that should 
have been charged as expenses of operation were entered under 
the head of cost of construction. Furthermore, notwithstanding 
the requirement of the commission, laid down in the classification 
of operating expenses issued in 1907, that depreciation should be 
annually charged on equipment, the accounts of the company 
failed to show any such provision. These accusations constitute a 
lamentable indictment against the St. Paul of endeavoring to 
deceive its stockholders and the investing public as to the true 
financial status of the company. By the artifices above mentioned, 
the Puget Sound road was enabled to contribute a 2 per cent 
dividend towards the St. Paul’s dividend of 1911, thus enabling 
the latter company to make a fictitious showing of a dividend 
earned entirely out of current income. 

The overstatement of income for the year 1909-10 led to a book 
decrease in revenue and income, during the following year, of 
more than two million dollars, which the company’s report ex- 
plained as due to its inability to obtain increased rates, and the 
great increase in the cost of labor. Actually, the wage bill of the 
St. Paul for 1910-11 was nearly fifty-six thousand dollars less than 
that for 1909-10. 

The balance sheet of the Puget Sound road was also distorted to 
the extent of showing a property investment of $100,000,000 
greater than was actually the case. As explained by the president 
of the St. Paul, the directors of that company were unable to 
accept the stock of the Puget Sound road as the binding security 
for the advances made to the latter, and so they had that company 
issue first mortgage bonds approximating in amount the $200,- 
000,000 of constructional cost. But the law of the state of Wash- 
ington, under which the Puget Sound road was incorporated, for- 
bade the issue of funded debt beyond twice the amount of capital 
stock. To meet this requirement, this company had to issue to the 
St. Paul an additional $100,000,000 of stock, which was carried on 
the books of the parent company at merely a nominal value. The 
explanation, though it makes clear that in this matter there was 
no intent to deceive, was a very lame and unsatisfactory one. An 
accounting could have been made in accordance with the com- 
mission’s regulations that would have shown, on the Puget Sound 
balance sheet, a discount on securities sold of the $100,000,000 of 
stocks issued less the nominal amount for which this was carried 
on the St. Paul balance sheet, the item being entered under de- 
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ferred assets; or an explanatory note could have been attached to 
the balance sheet explaining the reason for the irregularity. 

The most recent of the financial investigations of the Interstate 
Commerce Commission has been that into the condition of the 
Chicago, Rock Island and Pacific Railway Company, the final 
hearings in connection with which were held last June [1915]. 
The acquisition of the control of the Rock Island in 1901 by Reid, 
Leeds and the two Moores, the subsequent organization of the 
two holding companies, the Chicago, Rock Island and Pacific 
Railroad Company of Iowa, and the Rock Island Company of 
New Jersey, with a capitalization of $200,000,000 for the former 
and of $150,000,000 for the latter, the concentration of control in 
the preferred stock of the New Jersey corporation, all these mat- 
ters are familiar to the reader and need not be rehearsed here, but 
there are certain less familiar facts that deserve attention here 
since they throw a lurid light upon the possibilities of financial 
manipulation by such men as those already named. 

Apparently, the rights of the stockholders in the earnings of 
the company were deemed of little account. Salaries shown on 
the payroll were supplemented by secret allowances and bonuses. 
Presents of considerable sums were made to both officers and mem- 
bers of the Board of Directors. About a million dollars was dis- 
tributed to officials of the railway company in excess of their sal- 
aries. Irregular payments were made for ‘“‘supporting the market, 
while the bonds of the railway company were being sold,” for con- 
tributions to campaign committees, for rebates to a Denver news- 
paper, for securing discontinuance of a line of road being con- 
structed between Peoria, Illinois, and Clinton, Iowa. 

Misrepresentation of assets was made unblushingly. As late 
as June, 1914, the railway company carried an amount of nearly 
six million, two hundred thousand dollars as surplus, based upon: 
(1) a book value of nearly three and three-quarter million dollars 
ascribed to the securities of the Trinity and Brazos Valley Rail- 
way, a company then in the hands of receivers; (2) a book value of 
$6,000,000 of Clover Leaf bonds, secured only by Chicago and 
Alton Railroad stock having a current market value of little more 
than one and one half million dollars; (3) a book value of $200,000 
of the stock of a Nebraska railway company and a construction 
company that had no existence except on paper; (4) a book value 
of nearly six million dollars attributed to the worthless five per 
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cent debenture bonds of the Iowa holding company. As pointed 
out by the commission, a proper valuation of assets would have 
changed the so-called surplus into a deficit of nearly twelve million 
dollars. 

In general, financing operations of the Rock Island management 
seem to have been distinguished by anything but business acumen. 
When the fear of action under the Sherman law caused the divorce 
of the combined Rock Island-Frisco interests, the sum realized by 
the sale of the Frisco stock, which had been deposited as collateral 
for the bonds of the Iowa company, was insufficient to redeem the 
latter, but the Iowa company, with no resources of its own, issued 
seven and one-half million dollars worth of bonds to the Chicago, 
Rock Island and Pacific Railway, almost at par, the latter raising 
the cash by a bank loan. One million, three hundred and eighty- 
eight thousand dollars’ worth of these bonds was retired later, but 
the remaining $6,112,000 was unable to be retired by the Iowa 
company as it had no assets. The Rock Island’s investments in 
the stock of the Chicago and Alton Railroad ended in a loss of 
over six million dollars. Its agreement with the Colorado and 
Southern for the financing of the Trinity and Brazos Valley Rail- 
way also ended unfortunately. Advances of nearly three and three- 
quarter million dollars were made, upon which unpaid interest had 
accrued, to June 30, 1914, of another three-quarter million dollars— 
in a property whose annual income accounts have been replete with 
deficits and which finally went into the hands of a receiver. 

The incorporation of the Consolidated Indiana Coal Company, 
in April, 1905, was made the occasion for paying, out of the treas- 
ury of the railway company to the general counsel of the latter, a 
$30,000 a year official, the sum of $10,000 for drawing up the incor- 
poration papers. The railway guaranteed the coal company’s 
bonds, and in consideration thereof received $2,400,000 (out of 
$3,400,000) capital stock. To June 30, 1914, the railway company 
had advanced $2,354,000 to the coal company, and, since 1910, 
unpaid interest has amounted to more than four hundred thousand 
dollars additional. 

Other curious transactions might be mentioned, as, for instance, 
that in which the railway company sold bonds of the Rock Island 
Improvement Company (a subsidiary of the holding companies 
organized to acquire transportation equipment and facilities for the 
railway company) at less than par, only to buy them back at more 
than par some six months later, 
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The ultimate result of the Reid-Moore syndicate was to throw 
the railway into a receivership. Here again, apparently, the sinis- 
ter nature of the syndicate’s policy is perceptible. It seems pretty 
clear that the railway could have arranged to meet all its pressing 
obligations, in spite of the growing unsatisfactoriness of its finan- 
cial condition, but the syndicate wanted a receivership, presumably 
for purposes of its own, and, without the knowledge of and regard- 
less of the interests of the stockholders, and without acquainting 
the representative of the minority stockholders on the Board of 
Directors of its intention, made application to the court. The bill 
for receivership seems to have been completed by the general 
counsel of the company on March 29; though this fact was known 
only to a select few. It is worthy of notice that, between that 
date and the date of filing, April 20, the stock of the railway com- 
pany began to be largely dealt in on the market. The suspicious- 
ness of this is undeniable but there is no absolutely conclusive 
evidence that the Reid-Moore people helped to create the artificial 
price that was reached on the Exchange. The editor of the Rail- 
way Age Gazette expresses his opinion, which, though not conclusive, 
is worthy of respect, that this whole stock movement looked “far 
more like an attempt of a clique of comparatively small specula- 
tors to put up the price than any attempt on the part of the con- 
trolling interests to make a market on which they could unload 
their holdings.””’ However this may be, a more reprehensible 
example of financial jugglery, incompetence and heartless disregard 
of the interests of investors than that of the Reid-Moore adminis- 
tration would be hard to find. The syndicate took hold of a prop- 
erty whose shares were valued at $175 and upwards on the market; 
by the time their manipulations were completed, the shares were 
selling at a mere ninth or tenth of that value, and for no small 
part of that decrease the syndicate must be held responsible. 

The above recital of the facts disclosed by the inquiries of the 
Interstate Commerce Commission speaks for itself. Disillusion- 
ment must surely have come to many who have had unquestioning 
confidence in the supreme ability and unerring foresight of our 
statesmen of private finance. There has been too great a tendency 
in financial circles to place the responsibility that legally accrues 
to each individual taking part in the management of industrial 
enterprises upon the shoulders of ambitious colleagues. Of course, 
the individual of unusual ability will always be able, and it is 
desirable that he should be able, to exercise a powerful influence 
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upon the management. But this should not and must not be 
allowed to justify improper and dangerous concentration of power 
through the neglect of directors to direct. 

Our present type of railway directorate, and no doubt this 
applies to other fields of industrial administration, needs reorgan- 
ization. The example set by the government in its prosecution of 
eleven directors of the former New Haven régime will have a 
salutary influence in this direction. Every effort should be made 
to hold directors to a strict accounting for maladministration of 
property committed to their care. Such a policy, vigorously pur- 
sued, would undoubtedly lessen the inclination of directors to 
treat their responsibilities as merely nominal. There would be 
fewer instances of plural directors, physically incapable of keeping 
close supervision over the managerial policies of their various com- 
panies. Railway companies would be well advised to restrict the 
number of directors upon their boards, and to see that each direc- 
torate is composed largely of men in close touch with their prop- 
erties. It should be made obligatory upon every interstate com- 
mon carrier to place, after the name of each director in the annual 
report not only his place of residence but also the amount of his 
bona-fide stock holdings in the company, and there should be 
included in the report a tabular statement, based upon the individ- 
ual affidavits of the directors, showing for each director his hold- 
ings of securities in other common carriers. 

Each annual report of interstate common carriers should be 
required to state in as plain a form as practicable not only the 
nature and amount of all securities disposed of during the current 
fiscal year but also the nature and amount of expenditures made 
out of the resulting funds. In the case of properties purchased 
outright or in which a controlling interest has been acquired, the 
amount paid in cash or securities or in both should be specified and 
a brief description given of the property acquired and of the pur- 
pose of acquisition. Corresponding information should be fur- 
nished in the case of leases. A statement of all guarantees of 
interest or dividend payments assumed should be given. It is 
satisfactory to note that a good deal of this information is now 
included in the reports of, at any rate, the larger companies. 

To facilitate more exact assessment of the standard of main- 
tenance maintained by each railway administration, there should 
be required in each annual report: (1) a record of the main classes 
of equipment, with the average age of each class; (2) a record of 
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track conditions, specifying the proportion of heavy and light 
rails, mileage of ballast of each class, subclassified so as to show 
depth of ballast, number of treated and untreated ties, with aver- 
age number of years already in track; (3) a structural report 
classifying the main structures according to their component 
materials. 

The above measure of protection to investors represents as far 
as it is wise to proceed at the present, probably, for, despite the 
powers enjoyed by the commissions of certain states, it is doubtful 
whether the Interstate Commerce Commission, or any other 
governmental agency, is in a position to control effectively and 
safely the issue of railway securities. But the strictest scrutiny 
of all financial transactions of the larger interstate carriers should 
be maintained and no hesitation felt in holding a public inquiry 
where the situation seems to call for it. However, as between 
federal and state control of securities, there need be little hesita- 
tion in preferring the former. 

It is but proper to say that the opinion of the commission, as 
expressed in several places, but most fully in its report upon ‘The 
New England Investigation,’ is that adequate regulation of 
interstate railroads is impossible without national control of their 
issues of stocks and bonds, as well as all leases or purchases of one 
railroad by another, all acquisition of securities, all guarantees, 
and, furthermore, that no interstate railroad should be allowed to 
expend money or incur liability or acquire property “not in the 
operation of its railroad or in the legitimate improvement, exten- 
sion or development of that railroad.” Such an attitude is a very 
natural reaction after the revelations of its inquiries, and Congress 
is not likely to need much inducement to approve of it. 


CHAPTER XX 
REGULATION OF SECURITY ISSUES * 


1. GENERAL PRINCIPLES ” 


Of all the new powers which the Commission exercises in its 
finance docket, the regulation of security issues is by far the most 
drastic encroachment upon corporate management. Many diffi- 
cult questions of statutory interpretation and of policy remain un- 
determined in this field of regulation. It is, however, apparent 
at the outset that through a refusal of permission to issue stocks, 
bonds, or notes, or by granting such permission upon stated con- 
ditions, the Commission could in practice completely control the 
destinies not only of the railroad corporations, but of the interests 
of the stock-holders, bond-holders, and mortagees. 

Recommendations to Congress by the Commission that it be 
given control over security issues were originally based upon an 
investigation which it conducted in 1907 in respect to the acqui- 
sition of control of the Southern Pacific by the Union Pacific. 
The Commission recommended such legislation as a means of 
curing the evil of “watered stock.” Similar recommendations 
were made in every. annual report down to and including the 
year 1919. Thus, at least in the beginning, the demand for reg- 
ulation of railroad security issues was a part of the same sort 
of public agitation which culminated in the enactment of ‘Blue 
Sky” laws by the several states. 

For thirteen years Congress failed to enact legislation on this 
subject, although numerous bills designed to accomplish the 
desired result were introduced and considered. When, in 1920, 
the Commission’s Jurisdiction was extended to a regulation of the 
security issues, it was a part of the comprehensive scheme of rail- 
road regulation of the Transportation Act, 1920, which, as the 
Supreme Court has said, constituted an entirely ““‘new departure” 
in railroad regulation. Control of security issues was provided, 
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not as originally demanded to protect the public against “watered 
stock,”’ but as a necessary part of the program wherein “the new 
act seeks affirmatively to build up a system of railways prepared 
to handle promptly all of the interstate traffic of the country.” 

In the past four years the Commission has approved the issu- 
ance of securities to the extent of almost one-fourth of the entire 
capitalization of the railroads of the United States, it being stated 
by the Commission in its annual reports to Congress that these 
“were largely for refunding purposes.” Under the new law, 
approval by the Commission is required of all security issues 
and assumptions of obligations, except notes maturing not more 
than two years from their date of issue which shall not aggregate 
more than 5 per cent of the par value of securities of the carrier 
then outstanding. The rule laid down to guide the Commission 
is: 

“The Commission shall make such order only if it finds that 
such issue or assumption: (a) is for some lawful object within its 
corporate purposes, and compatible with the public interest, which 
is necessary or appropriate for or consistent with the proper per- 
formance by the carrier of service to the public as a common 
carrier, and which will not impair its ability to perform that ser- 
vice, and (b) is reasonably necessary and appropriate for such 
purpose.” 


It is also provided: 


“The jurisdiction conferred upon the Commission by this 
section shall be exclusive and plenary, and a carrier may issue 
securities and assume obligations or liabilities in accordance with 
the provisions of this section without securing approval other than 
as specified herein.”’ 


The United States does not guarantee security issues: 


“Nothing herein shall be construed to imply any guaranty or 
obligation as to such securities on the part of the United States.” 


As thus far administered by the Commission, this grant of 
power to regulate security issues is entirely restrictive legislation. 
While the state courts have held that the federal law supersedes 
the state law to the extent that no license fees may be demanded 
by the state for permission to issue securities, the Commission 
has announced that in approving security issues it will be gov- 
erned by the limitations of state laws: 
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“Without determining to what extent our power with respect 
to an issue of securities is affected by the limitation of a state 
regulation, it is our thought that in this matter we should be 
governed by the policy of the state law.” 


By this construction, the Commission gives the most restrictive 
meaning possible to the requirement that it shall find that the 
security issue is to be “for some lawful object within its corpo- 
rate purposes.” The corporate charter is thus permitted to define 
the extreme boundaries of the power of the federal regulation. 
In effect, this restricts the Act to those purposes which it was 
originally sought to achieve, the prevention of manipulation and 
“watered stock,” but if this be adhered to it would seem to pre- 
vent in large measure constructive results in respect to the build- 
ing up of interstate commerce which the courts have said Congress 
sought to achieve through the medium of the Transportation 
Act, 1920. 

As to the power of Congress to restrict corporate action of com- 
panies in respect to interstate commerce there can be no doubt. 
In fact, the carrying on of interstate commerce is not a franchise 
granted by the state, but is a right which exists in the corporation 
as a citizen of the United States. And Congress may enlarge 
the corporate capacity in respect to interstate commerce by 
granting powers or franchises additional to the charter issued 
by the state. It may even enlarge the corporate capacity of 
a state corporation in respect to its intrastate transactions by 
relieving against a charter obligation to charge no more than 
a specified rate of fare, as a part of its power to remove unjust 
discrimination against interstate commerce. The Commission’s 
construction of the present Act, however, makes the corporate 
charter the test of whether the proposed security issue is “‘for 
some lawful object within its corporate purposes.” Congress 
does not seem to have intended this conclusion, judging by the 
provision in the other paragraph of the same Act that “the juris- 
diction conferred upon the Commission by this section shall be 
exclusive and plenary” and that after such approval a carrier 
may issue securities without any other approval. 

The majority of applications thus far approved by the Inter- 
state Commerce Commission have been handled by Division 4 as 
matters of routine administration, without formal hearing. In 
a few cases where there has been a contest or where the applica- 
tions have presented issues of principle or policy, the entire Com- 
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mission has participated in the decision, and in some instances 
there has been serious disagreement as evidenced by the dissenting 
opinions. These cases may be grouped as: (a) the stock dividend 
cases; (b) the reorganization cases; and (c) cases where the 
Commission has approved security issues conditionally. 

(a) The Stock Dividend Cases. 

In seven cases the Commission has been called upon to ap- 
prove the issue of securities for the purpose of paying stock div- 
idends. It has approved the capitalization of the surplus in this 
manner only to the extent that such surplus consists of items fall- 
ing within the Commission’s definition of ‘‘capitalizable assets.” 
This test is described in general terms: 


“We should authorize the capitalization of those assets of the 
carrier only which have been provided and which are intended 
for continuing productive use in the service of transportation.” 


This test apparently rests on a construction of that part of 
the new Act which requires the Commission to find that the 
security issue relates to ‘‘the proper performance by the carrier 
of service to the public as a common carrier.” 

“‘Capitalizable assets,’ thus defined, do not include ‘flexible 
assets,” these comprising “current, liquid, quick, working or 
floating assets.” Thus United States Government bonds and 
certificates of indebtedness, net balances due from the United 
States Railroad Administration, securities of non-affiliated com- 
panies, or of affiliated companies not controlled by the applicant, 
are said to fall within this category on the ground that “if it 
should be thought desirable to distribute the portion of surplus 
invested in such securities among the stock-holders, the appli- 
cants would be able to apportion the securities themselves or 
distribute the proceeds thereof.” It is also said that such invest- 
ments are ‘“‘neither property used or useful in rendering public 
service, nor an assured part of such surplus.” 

The extreme to which this ruling of the Commission leads is 
shown in the case of a corporation of Hawaii, chartered as both a 
railroad and a land-development corporation. Not only was 
capitalization refused in respect to an appreciation in value of 
railroad property ‘‘in the absence of a realization of the apprecia- 
tion by sale or otherwise,” but the value of all land holdings not 
used for transportation purposes was excluded in determining the 
amount of surplus which could be capitalized. The Commission 
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has also required that ‘‘a substantial surplus should remain un- 
capitalized as a support for the applicant’s credit, providing for 
emergency needs, offsetting obsolescence and necessary invest- 
ments in nonrevenue-producing property, and serving as a general 
financial balance-wheel.” 

Capitalization of surplus through the medium of stock dividends 
has been permitted as to investments in additions and betterments, 
equipment and rolling stock, stock ownership in leased lines “of 
which the applicant is the virtual owner,” materials in private 
sidings, non-carrier land acquired for railroad purposes “portions 
of which are in partial use and all of which it intends ultimately to 
use,” and a “reasonable amount of working capital, including 
therein a sum sufficient to enable it to carry an adequate stock of 
materials and supplies.”’ Advances to leased lines may be capital- 
ized ‘‘when shown on the applicant’s books as investments,” but 
capitalization of similar advances to affiliated companies has been 
denied. ‘‘In order to encourage their construction and use,” 
capitalization of stock holdings in union depots and terminal 
companies is permitted without regard to the “virtual control’ 
required in respect to leased lines, but the condition is imposed 
that such stock shall not thereafter be sold or pledged without the 
consent of the Commission. Stock in non-affiliated express com- 
panies is not permitted to be capitalized because the applicant 
“may, at any time, dispose of its holdings.” 

The finding that capitalization of stock-holdings in union sta- 
tions and terminal companies will ‘‘encourage their construction 
and use,’’ is an adoption of one of the reasons urged by the ap- 
plicant companies in favor of stock dividends as a means of en- 
couraging investment in railroad securities. The other tests 
applied are particularly important if they are to be taken as repre- 
senting the Commission’s view toward railway security issues in 
general. The requirement that ‘necessary investments in non- 
revenue-producing property ”’ be uncapitalized, and that capitaliza- 
tion should only be permitted in respect to assets “intended for 
continuing productive use in the service of transportation,” may well 
be rejected by the courts, for a railroad corporation should be 
permitted to earn a return upon all property “necessary”’ to its 
public service, and to capitalize it without regard to its revenue~ 
producing qualities. 

The declination to permit capitalization of stock ownership in 
leased lines which are not ‘virtually owned,’’ on the ground that 
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such ownership is unnecessary because the lines could be oper- 
ated under the lease without regard to stock ownership, consti- 
tutes a substitution of present administrative judgment for past 
managerial discretion, at least to the extent that the stock own- 
ership in the leased line may have been an integral part of the 
lease itself. The theory that investments in non-affiliated com- 
panies or in Government bonds are “neither property used or use- 
ful in rendering a public service, nor an assured part of such 
surplus,” overlooks the fact that such surplus at least tends to 
strengthen the credit of the railroad company and to aid it in 
building up a system of adequate transportation. It is also difficult 
to follow the line of reasoning which permits the capitalization of 
surplus represented by stock ownership in affiliated corporations 
where all of the subsidiary’s stock is thus owned, while refusing 
permission to capitalize such holdings where a part of such stock 
is outstanding in other hands. Likewise the difference in principle, 
which allows the capitalization of surplus represented by “ad- 
vances” to leased lines, while refusing to permit capitalization of 
such surplus as is invested in the securities of the same lines, is not 
well defined. The theory on which the capitalization of stocks and 
bonds in other companies, both affiliated and non-affiliated, is 
denied, 7. e., on the ground that these securities or their proceeds 
may be distributed among the stock-holders, is not in accordance 
with the statement of the Supreme Court of the United States to 
the effect that after transfer from surplus to capital, the surplus is 
no longer available for actual distribution. 

Nevertheless, these are the tests which the Commission has 
adopted in administering the statute, and they represent the Com- 
mission’s conclusions as to its discretionary power in determining 
what security issues are “‘compatible with the public interest,” 
and “necessary and appropriate for or consistent with the proper 
performance by the carrier of service to the public as a common 
carrier.’’ There seems little likelihood that the regulation of 
security issues through the Commission will be held to be an 
unlawful delegation of legislative power in the light of the fact 
that the Supreme Court of the United States has three times 
referred to this control of securities as an integral part of the 
Transportation Act, 1920. On the other hand, differentiations 
which are not warranted by the statute itself will undoubtedly be 
set aside by the courts, for it does not appear that Congress in- 
tended, even if it could have done so, to give the Commission 
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general authority to substitute its own discretion for that of the 
railroad executives. It was for Congress and not for the Com- 
mission or the courts to determine the essential ingredients of 
“public policy.” The “public interest” which the Commission 
must determine will doubtless be held to be that public interest 
which Congress may be said to have defined in the Interstate 
Commerce Act read as a whole. 

The denial by the Commission of a right to issue securities, or 
to capitalize surplus, need not under the present law directly 
affect the right of a railroad corporation to earnings. Under the 
law the return which the corporation is permitted to earn before 
“recapture” is based on the value of its property ‘‘held for and 
used by it in the service of transportation,’’ and not upon capital- 
ization. Only where consolidations are authorized by the Com- 
mission under Section 5 of the Interstate Commerce Act is it 
required that the bonds and stocks at par of the consolidated 
company shall not exceed the value of the consolidated property 
as determined by the Commission. Until such consolidations are 
authorized, there is no essential relationship under the Act be- 
tween capitalization and the sort of value which the Commission 
is directed to determine under the Valuation Act. That value, 
however, seems to be the background from which the Commission 
is gauging the propriety of security issues at present, and its 
exclusion from capitalization of such items as non-carrier lands, 
appreciated value of railroad property, and investments in other 
companies and in Government bonds, is significant. 

(b) The Reorganization Cases. 

Approval of reorganization plans after receiverships is a matter 
for a court having jurisdiction of the subject-matter. But under 
the amendments to the Interstate Commerce Act, authority from 
the Interstate Commerce Commission for the issuance of new 
securities is necessary. In the first of such applications made under 
the new law the Commission approved the security issue upon an 
apparently incomplete record “in view of the manifest desirability 
of ending a long receivership,” coupled with evidence “‘that the 
new capitalization will not be disproportionate to the earning 
power of the applicant.”’ Similar authority has been granted in 
other cases, but the Commission has declined to define general 
principles or establish definite rules in respect thereto.! In grant- 


1“Tt is suggested that our policy with respect to reorganizations ought to be 
somewhat more clearly defined. We have had only a few such cases to deal with, 
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ing such authority the Commission has not hesitated to impose 
conditions such as a provision that the applicant shall not under- 
write proposed dividends upon stock in a fuel company held by one 
of the constituent carriers in the reorganization, and that proposed 
compensation to the reorganizing managers and their counsel is to 
be determined subject to the approval of the Commission. In 
passing upon such applications the Commission has held that a 
certificate of public convenience and necessity in respect to the 
acquisition of a line of railroad within the purview of Section 1, 
paragraph 18, of the Act, is not required where the property was 
in existence and operated in interstate commerce prior to the 
effective date of that paragraph, nor is such a reorganization 
- necessarily consolidation within the purview of Section 5, para- 
graph 6. But where authority is sought for acquisition within the 
scope of Section 5, paragraph 2, the Commission has granted it. 

(ec) Conditional Approval of Security Issues. 

The new Act authorizes the Commission to grant or deny an 
application to issue securities in whole or in part, “or to grant 
it with such modification and upon such terms and conditions as 
the Commission may deem necessary or appropriate in the prem- 
ises.”” In the approving of a joint bond issue of the Northern 
Pacific and Great Northern to re-finance at maturity the bonds 
issued in 1901, secured by a pledge of Burlington stock, two Com- 
missioners dissented on the ground that the refunding issue 
should be at a lower interest rate and a shorter maturity. <A 
subsequent application by the Northern Pacific to retire a portion 
of these refunding bonds by its own issue, was approved with a 
statement of administrative policy by the Commission: 


“Tt may be that, at some future time, such retirement could be 
effected on more favorable terms and with greater interest savings. 
But corporate policy, in a case of this kind must be determined 
by the carriers’ directors. And, since the responsibility for the 
determination rests with them we do not feel that the substitution 
of our judgment for theirs would be warranted.” 


and these have come before us as individual cases in a continuous procession of 
pressing matters, all of which are rather new to us, to be administered under a new 
law. In the few cases referred to, the difference between the methods of reor- 
ganization have been so substantial as to suggest the inadvisability of attempting 
at this time to define a general policy with respect to reorganizations. It is probable 
that in the future, as in the past, each case of reorganization will have to be con- 
sidered and disposed of on its own merits and in the light of its own conditions. 
However, just as soon as our experience with concrete cases may warrant it, we 
shall be prepared to establish any general principle which the concrete facts may 
justify.” 76 I. C. C. 106 (1922). 
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The Commission has, however, approved the bond issue of a 
small company which it was sought to sell at not less than 80 
per cent of par, upon the condition that it should be sold to net 
the applicant not less than 90 per cent of par, and has granted 
an application for authority to pledge bonds as security for notes 
subject to a ratio based on the prevailing market price of the 
bonds rather than on par value as proposed by the applicant. 
It has also approved a bond issue upon condition that the pro- 
ceeds be held in a separate account and expended solely for capi- 
tal purposes and not pledged or sold to restore income. In ap- 
proving security issues by a lessor company to be delivered to 
the lessee company in settlement for expenditures for additions © 
and betterments, and on which the lessee assumed a contract 
dividend obligation, the Commission has imposed the condition 
that the securities shall not thereafter be sold or pledged by the 
lessee without further consent of the Commission. This is jJus- 
tified on the ground that so long as the lessee holds the securities 
“in its own treasury, the issue of such stock has only bookkeeping 
importance,” while the sale by the lessee ‘‘would be equivalent 
in practical effect to the issue of its own interest-bearing securi- 
ties. 

It is to be observed that while this power to impose conditions 
upon security approvals, if carried to an extreme, would virtually 
substitute the discretion of the Commissioners for that of the 
corporate directors, it has thus far been exercised sparingly and 
with the apparent desire to leave the responsibility for the finan- 
cial structure of the corporation upon the corporate officers. 
Only where the Commission has believed that a clear case of pub- 
lic injury would result, has it resorted to the power to grant 
conditional approvals. . . . 


2. Stock DivipEnps ! 


By THE CoMMISSION: 

The Chicago, Burlington & Quincy Railroad Company, a com- 
mon carrier by railroad engaged in interstate commerce, seeks 
approval under section 20a of the interstate commerce act of its 
first and refunding mortgage and authority to issue $60,000,000 
par amount of capital stock and $109,000,000 of first and refunding 
mortgage bonds. The application was made under oath, signed, 


1 Chicago, Burlington and Quincy Stock Dividend Case, 67 I. C. C. 156 (February 
28,1921). See Jones, pp. 590-592, and Vanderblue and Burgess, pp. 328-329 n. 
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and filed on behalf of applicant by one of its executive officers, 
and notice thereof was given to and a copy thereof filed with, the 
governor of each state in which applicant operates. No objection 
to the granting of the application was made directly by any state 
authority other than the Nebraska State Railway Commission. 
Hearings were had and the Northern Pacific Railway and Great 
Northern Railway appeared in support of the application. 

The applicant owns 8,948 miles and operates 9,372 miles of 
steam railroad, extending from Chicago, IIl., southwesterly to 
St. Louis and Kansas City, Mo., Omaha, Nebr., and Denver, 
Colo., and northwesterly to St. Paul and Minneapolis, Minn., 
and Billings, Mont., with a line connecting Billings and Denver, 
another from Chicago to the southern Illinois coal fields, and 
numerous other branches and feeders. It has extensive and val- 
uable terminals in Chicago, St. Louis, Kansas City, Omaha, 
Denver, and St. Paul, expensive bridges over the Mississippi, 
Missouri, and Platte rivers, modern buildings and equipment, 
and a large and well-established interchange of traffic with its 
connections. It operates in 11 states and serves a prosperous 
and well-developed territory. 

The applicant is an Illinois corporation and the railroads in- 
corporated in other states which it now operates have been con- 
veyed to it in fee simple. In 1901 the Great Northern Railway 
and the Northern Pacific Railway jointly acquired control of 
applicant’s system by the purchase of $108,000,000, or 96.79 per 
cent, of its capital stock, giving in payment therefor their joint 
4 per cent bonds maturing in 1921 and pledging the stock acquired 
as collateral security. 

The applicant has outstanding $110,839,100 of capital stock 
and $174,040,800 of bonds, of which latter $168,050,000 is in the 
hands of the public. The greater part of its funded debt is issued 
under three mortgages. 

The applicant’s Nebraska extension mortgage is a lien upon 
269.16 miles of road, and is secured by deposit of $23,494,000 of 
first-mortgage bonds on 1,201.84 additional miles of subsidiary 
companies which have conveyed their roads to the applicant. 
There have been issued thereunder to reimburse the treasury 
for expenditures for extensions of lines $29,441,000 of 4 per cent 
bonds maturing in 1927, sold at prices ranging from 84.5 to 95.12, 
netting $26,843,383.40. Discounts thereon of $2,597,616.60 were 
charged to construction, Of these bonds, $20,024,000 are out- 
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standing, $18,294,000 in the hands of the public, and $1,730,000 
in the applicant’s treasury. 

The applicant’s Illinois division mortgage covers 1,646.4 miles 
of road. There have been issued thereunder $85,000,000 in bonds 
maturing in 1949, $56,000,000 to be used to retire prior bond 
issues, the remainder to reimburse the treasury, $15,000,000 being 
for expenditures for construction and acquisition of roads before 
July 1, 1899, and $14,000,000 being for additions and betterments 
subsequent to that date. Some $50,835,000 of these bonds bear- 
ing interest at 3.5 per cent were sold at prices ranging from 75 to 
103.5, netting $45,992,235. Discounts thereon of $1,088,975 
were charged to construction and of $3,753,790 to profit and loss. 
Some $34,165,000 of 4 per cent bonds were sold at from 98.5 to 
104.5, netting $35,228,505. Discounts thereon of $9,880 were 
charged to construction and $1,073,385 of premiums were credited 
to profit and loss. Of the 3.5 per cent bonds, $384,000, and of the 
4 per cent, $189,000, are in the applicant’s treasury. The remain- 
ing bonds of both issues are in the hands of the public. 

A general mortgage maturing in 1958 covers substantially all of 
applicant’s railway property existing in 1908, being a first lien on 
more than 5,000 miles of road. It is so limited that not over 
$300,000,000 can be outstanding thereunder at any one time, and 
that bonds can not bear over 5 per cent interest. There have been 
issued thereunder and are outstanding $65,247,000 of 4 per cent 
bonds which were sold at from 91.5 to 100, netting $62,444,450. 
Discounts thereon of $2,602,550 are being amortized from income 
during the life of the bonds. Before the passage of the transporta- 
tion act, 1920, the Public Utilities Commission of Illinois au- 
thorized the issue of $121,378,000 of general-mortgage 4 per cent 
bonds. On this amount $2;252,000 have been issued, leaving 
$119,126,000 unissued, of which $9,873,000 are in the applicant’s 
treasury and $109,253 ,000 remain unexecuted. 

The applicant’s investment in road and equipment as shown 
in its accounts is $503,745,837.57. Its outstanding securities 
amount to $284,879,900, leaving a book surplus of $218,865,937. 
The applicant contends that it has an actual surplus materially 
in excess of that figure which does not take into account invest- 
ments in property other than road and equipment, and does not 
include any sum in consideration of its guaranty under section 
209 of the transportation act, 1920. It asserts that the value of 
its physical property upon the basis provided in section 19a of the 
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interstate commerce act amounts to $572,800,000, or about 
$70,000,000 more than the total shown as investment in road and 
equipment. Depreciation on its equipment has been charged to 
the amount of $48,514,239.62. The applicant states that since 
July 1, 1901, it has invested out of earnings $189,070,776.12 in 
additions and betterments to its property, only a small portion of 
which was expended for nonrevenue-producing assets; that it has in 
addition used earnings to retire bonds expending $191,348,478.49, 
properly chargeable to its capital account, no part of which has 
been capitalized. During that time the applicant has increased 
its mileage from 7,600 to 8,900 miles. The total mileage owned 
and operated has increased from 7,700 to 9,300 miles. Second 
track has been increased from 425 to 1,000 miles and yard track 
and sidings from 1,700 to 3,200 miles. The tons of traffic 
handled have increased from 17,000,000 to 49,000,000; the ton- 
miles from 3,800,000,000 to 14,000,000,000; the density ton-miles 
per mile of line from 582,000 to 1,483,000; the trainload from 
200.43 to 722.19 tons; the carload from 12.5 to 26.5 tons. The 
applicant has during this time reduced its funded debt and now 
has securities in the hands of the public totaling only $31,164 
per mile of road. 

Objectors do not deny the existence of property value used and 
useful in rendering the public service materially in excess of the 
applicant’s present capitalization, and do not question the nature 
of the expenditures involved. They question the right of a public 
service corporation to declare dividends from invested surplus 
acquired from earnings during a period when the stockholders 
were receiving regularly a fair dividend upon the outstanding 
capital. 

The applicant’s net income applicable to dividends for the past 
10.5 years has been as follows: 


Period Amount Period Amount 

Year ending 1910...... $13,308,746.18 Year ending 1917...... $28,009,001 . 57 

Year ending 1911...... 16,843,762.73 Year ending 1918...... 15,947,881 .56 

Year ending 1912...... 14,106,753.78 Year ending 1919...... 16,561,229. 51 
. Year ending 1913...... 19,430,745.89 Be 

Year ending 1914...... 17,114,407 .14 Total for 10.5 yrs. 202,490,286. 25 

Year ending 1915...... 17,288,912.63 

18 months ending 19161 43,878,845.26 Average per year.... 19,284,789.17 


Notwithstanding this large net income available for distribution 
among the stockholders, the average of all dividends paid from 


1 18-months period due to change in report year. 
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1901 to 1920 was 8.51 per cent upon the abnormally low capitaliza- 
tion and 3.916 per cent upon the average property investment in 
excess of all outstanding bonds. 

There is no proof that this income is the result of excessive 
rates. Traffic has been carried by the applicant at rates controlled 
by state or interstate regulatory bodies, substantially the same as 
those applicable over competing lines. Nor is there any proof that 
the total return upon the fair value of the applicant’s property has 
been excessive. Its right to capitalize $119,000,000 of the surplus 
has, in fact, been recognized by the Public Utilities Commission 
of Illinois, the state of its incorporation, under express statutory 
provision. A five-year statutory limitation prevented that body 
from considering surplus accumulated during an earlier period. 

The applicant points out that its present financial structure is 
inadequate for present and future needs. Its Nebraska extension 
and Illinois division mortgages are closed, and its general mortgage 
so limited that its use is impracticable under present conditions. 
The execution of a new mortgage subject to these existing liens 
would be futile. It now proposes to close the general mortgage 
without issuing further bonds under it, and to execute a 50-year 
first and refunding mortgage to secure coupon bonds to be issued 
in series at interest rates, and redeemable at times and on terms 
to be determined by the directors at the date of issuance, subject 
to our approval. 

Under the general mortgage, $175,000,000 of bonds were re- 
served to refund $168,501,000 of prior-lien bonds at premiums not 
exceeding $6,499,000; and bonds were issuable thereunder as fol- 
lows: $2,000,000 to finance such refunding, $45,000,000 to reim- 
burse for expenditures before 1908, and the remainder for future 
additions and betterments. It is stated that only $78,000,000 
could be issued for the last-mentioned purpose. But there is 
evidence that only $139,744,000 of such bonds are now reserved 
for refunding purposes, and the amount necessary therefor would 
seem to be even less. Of the original $169,501,000 of prior-lien 
bonds, $46,728,000 have matured and presumably been retired, 
leaving $121,773,000, of which there is reason to believe $12,268,- 
000 have been retired. If so, the only remaining prior liens are the 
Nebraska extension and Illinois division mortgages, to refund 
which at maturity, par for par, only $102,800,000 would be 
needed. But the aggregate amount of bonds now outstanding 
under those mortgages is $105,024,000. Therefore, if all prior-lien 
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bonds have been, or shall be, refunded at par without expense to 
the applicant, $129,729,000 of bonds would be issuable now under 
the general mortgage which, with the $65,247,000 outstanding 
and $105,024,000 reserved for refunding, would close said mort- 
gage. 

The applicant points out that bonds under its general mortgage 
could not bear more than 5 per cent interest, and if they could be 
marketed at all, would have to be sold at heavy discount, and that 
they would not be redeemable before 1958. It is shown that the 
amount of bonds issuable under that mortgage would not meet 
applicant’s needs for additions and betterments at the current 
rate beyond 1933, and if the proposed dividend were paid would 
not meet requirements beyond 1929. It is contended that the 
proposed financial program would better the applicant’s credit 
and strengthen its position. 

Authority is sought to issue $109,000,000 of first and refunding 
mortgage bonds at 6 per cent, $29,000,000 thereof to be used for 
future additions and betterments subject to our approval and 
$80,000,000 thereof to be held free in the applicant’s treasury for 
any lawful use, including issuance as dividends. It appears that 
they would be used solely for dividend purposes and if authorized 
would be distributed among the stockholders. 

Applicant calls attention to the necessity of refunding on July 1, 
1921, $215,227,000 of its controlling roads’ joint 4 per cent bonds 
given in payment for its stock, and points out that practically all 
of its proposed bond issue if authorized would be available to those 
roads for use in meeting that obligation, thus materially reducing 
their fixed charges. It points out that as the controlling roads are 
its principal stockholders it is their foregoing of dividends which 
has produced its invested surplus. It contends that its own in- 
crease in fixed charges would be offset by the material advantage 
resulting to its established connections. It shows that the proposed 
financing would slightly reduce its ratio of bonds to stock, placing 
it substantially upon the basis of 1.5 to 1, and would not so in- 
crease fixed charges as to impair the applicant’s ability to serve the 
public. 

Objectors contend that the applicant should not be permitted 
to increase its fixed charges without a showing of resulting benefit 
to applicant. ‘The issuance of the proposed bonds at this time 
would materially increase the interest burden without apparent 
necessity. The interest rate at the time of the above-mentioned 
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expenditures from surplus was not in excess of 4 per cent. Author- 
ization of bonds at that rate at the present time would seem in- 
expedient. Division of that part of the surplus not needed for 
ordinary surplus purposes by means of stock appears more in 
accord with the welfare of the applicant and the public. 

Both the wisdom and legality of the joint acquisition and owner- 
ship of the Burlington by the Great Northern and the Northern 
Pacific are questions foreign to this proceeding and therefore re- 
quire no consideration on this occasion. 

While we do not minimize the advantages derived by the ap- 
plicant from its connections with the northern lines, we are not 
convinced that the continuance of those connections is dependent 
upon the issuance of the proposed bond dividend. The general 
advantages of minimizing fixed charges in refunding the joint 4s 
are apparent, but we can not share applicant’s apprehensions 
relative thereto. The northern lines enjoy a position relatively 
favorable to financing such a refunding. The value back of the 
applicant’s stock renders it desirable collateral security. No evi- 
dence has been introduced which convinces us that the refunding 
could not be accomplished at a reasonable rate by the issuance of 
bonds of the Great Northern and Northern Pacific secured by 
mortgage and the pledge of the applicant’s stock. 

Confusion has been injected into this case by the failure to 
distinguish between the issuance of bonds to reimburse the treas- 
ury from the proceeds thereof for expenditures for additions and 
betterments and the issuance of bonds from invested surplus for 
dividend purposes. We cannot accept the applicant’s argument 
which finds in the Illinois commission’s approval of the issuance of 4 
per cent or 5 per cent bonds to reimburse applicant’s treasury for 
expenditures for additions and betterments, a sanction of a divi- 
dend of 6 per cent bonds. It is true that body’s authorizations con- 
tained no express prohibitions against such a dividend, but each of 
its orders provided that the bonds should be sold and a majority of 
the orders specified sale for cash; all required that the proceeds be 
applied to specified purposes. One order made optional the pledge 
of the bonds. The Illinois statute enumerated the purposes for 
which a public service company might issue securities without in- 
cluding the issuance of dividends, and expressly stated that securi- 
ties might be issued for no other purposes. Nor is it certain that 
the question before the Illinois commission was wholly analogous 
to that here presented, for the approval of a bond issue during a 
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normal period differs materially from approval of an issue at an 
abnormal rate at an abnormal time, when the only material ad- 
vantage anticipated inures to parties other than the applicant. 

The applicant seeks authority to issue $60,000,000 additional 
capital stock as a necessary basis for the proposed mortgage, 
under which the aggregate amount of such bonds can not exceed 
three times the outstanding capital stock. It is proposed to issue 
such stock as a dividend. 

If the applicant’s petition is granted in full it is urged that there 
will remain a corporate surplus of $101,781,197; that this amount 
would be adequate to meet the applicant’s emergency needs, 
support its borrowing power, afford insurance against obsolescence, 
minimize short-term financing, and serve as a general financial 
balance wheel. Allowance should be made, however, pending 
the valuation of the applicant’s system, for shrinkage of book 
values, so that the adjusted capitalization will not leave an inad- 
equate actual surplus. 

The evidence establishes (1) that the Chicago, Burlington & 
Quincy Railroad has a great uncapitalized surplus; (2) that the 
present capitalization is far below the actual investment or any 
fair value for rate-making purposes which we may subsequently 
fix under the valuation act, section 19a of the interstate commerce 
act; (3) that the increase in capitalization which would follow 
the grant of this authority would still leave the total capitaliza- 
tion of the Burlington below the actual investment of the probably 
fair value of the property devoted to the public service; (4) that 
the remaining uncapitalized surplus would be sufficient to serve 
the purposes for which a surplus should be accumulated; and (5) 
that the present financial structure of the Burlington is obsolete 
and inadequate and that a new form of mortgage and a larger 
stock base to meet the requirements of statutes governing in- 
vestments by savings institutions in various states are necessary. 

We find that the proposed issue of $60,000,000 capital stock 
by the Chicago, Burlington & Quincy Railroad Company as a 
dividend (a) is for a lawful object within its corporate purpose, 
and compatible with the public interest, which is necessary and 
appropriate for and consistent with the proper performance by 
it of service to the public as a common carrier, and which will 
not impair its ability to perform that service; and (b) is reasonably 
necessary and appropriate for such purpose; but that the appli- 
cant has not justified an authorization of the issuance as divi- 
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dends of mortgage bonds against its surplus and that authority 
therefor should be denied. If the applicant desires, we shall give 
consideration on the present record to an application to issue 
bonds for appropriate purposes other than dividends. 

The question of a proper return on the fair value of property 
devoted to the public use is not pertinent. It is not before us. 
No one questions the right of owners to compensation for sacri- 
fices made in foregoing dividends. The denial in this case ex- 
tends only to the issuance of a bond dividend by a railroad which 
has no need for the bonds, and which can advantageously issue 
all the stock reasonably required for its needs. The more adapta- 
ble form of mortgage which the applicant desires can be provided 
without the issuance of a bond dividend. 

An appropriate order will be entered. 


Cuark, Chairman, concurring: 

I concur fully in the approval of the issuance of $60,000,000 
of capital stock. I do not find myself in accord with the refusal 
to authorize $80,000,000 of bonds. I regard the case as unique, 
and, therefore, as one that should not be decided upon the idea 
that it establishes a general precedent or a general policy. The 
Burlington has an abnormally low capitalization and an abnormal 
surplus from income that has been spent upon the property. That 
surplus has been accumulated under rates fixed by state and federal 
regulating bodies. Competing carriers, under the same rates, 
have not accumulated similar surpluses. The Northern Pacific 
and the Great Northern own 97 per cent of the stock of the Bur- 
lington, and have so owned it for some 20 years. They must 
refund their obligations, assumed in acquiring that stock. 

Looking at the situation in its general aspects, and from the 
standpoint fixed in the present law of considering and dealing 
with the railroads in a national sense or in large groups, it would 
seem that the main question is what will be the effect upon the 
public interest. The northern lines must pay these joint collateral 
bonds or make good any deficit from surrender of the collateral. 
Forfeit of that collateral would, as it seems to me, cause the plac- 
ing upon these lines of an additional burden as a net loss, to be 
borne by the public. Obviously these owning lines will not choose 
that course. The debt, which I regard as well secured, must be 
met. Is it more to the public interest that it shall be done by 
retaining this $80,000,000 in the Burlington’s surplus, which 
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admittedly will be large enough for all reasonable purposes if the 
$80,000,000 is disbursed, and adding a like sum to the capitali- 
zation of the owning lines, with substantially larger fixed charges, 
than to consider the three systems as a family and permit the 
owning lines to have the benefit of that much of the surplus of the 
Burlington which is not needed by it? The total bonded indebt- 
edness of the three systems would not be substantially different in 
either event. It seems certain that under any plan that is left 
open for refunding this debt the fixed charges will be much greater 
for a long term of years than they would be if the $80,000,000 of 
bonds were made available for the sole purpose of reducing the 
principal amount of the debt about to become due. 


McCuorp, Commissioner, concurring: 

Agreeing fully with the majority report, I wish to state briefly 
certain other considerations which lend support to my concurrence 
in the conclusions reached. 

This is not a matter of securing needed new and additional 
capital for the Burlington, but an undertaking to distribute as 
dividends its accumulated surplus, principally represented in its 
augmented corporate property, partly in the form of additional 
capital stock and partly in interest-bearing securities. While 
one avowed purpose is to afford the applicant a larger and more 
flexible credit basis, admittedly the principal beneficiaries would 
be the two majority stockholders, whose maturing bonds must 
soon be retired by issues of new securities. When all is said and 
done, the submitted justification for the course proposed is that, 
as against an available interest rate of 6 per cent for Burlington 
bonds, funds obtained by the Great Northern and Northern 
Pacific upon their own securities probably would cost them 8 per 
cent. This purely speculative apprehension does not justify 
itself to my mind. The now outstanding bonds of those lines are 
in a large measure collaterally secured by capital stock of the 
Burlington, and the credit of that company would equally become 
the foundation of an issue of its own bonds or of refunding issues 
of the Great Northern and Northern Pacific collaterally secured 
by an equivalent dividend issue of Burlington capital stock. In- 
deed, the total pledged security would be ampler, in the ratio of 
the accumulated surplus, than that by which the now maturing 
bonds were originally supported. Incidentally, the fact, dis- 
closed by the annual reports, that for the years 1918 and 1919, 
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as against the 8 per cent dividends of the Burlington, the Great 
Northern and Northern Pacific declared dividends of 7 per cent 
on larger stock bases at least strongly suggests that the credit 
of the latter two lines is not so low as to justify an exaction from 
them of an interest rate in excess of that available on the Burling- 
ton’s own securities, particularly when the collateral security 
they would have to offer is considered. 

It does not appear that the two lines most concerned, as they 
might and should have done, have laid before the interests from 
whom the requisite financial assistance is to be obtained the merits 
of refunding issues of bonds of those lines and the enhanced value 
of the securities they would have to offer. If when this were done 
the financial interests were nevertheless to take advantage of the 
necessities of those carriers and demand a prohibitive rate of in- 
terest, which is hard to believe, these interests must bear their 
share of the responsibility for the impairment of the carrier’s 
transportation functions. The present transportation and in- 
dustrial situation calls for moderation and forbearance, and there 
can be no condoning an abuse of opportunity which can only tend 
to block a downward trend of prices so essential to the mutual 
welfare of carriers and shippers. 

The assertion that if this application be denied the outstanding 
4 per cent bonds can not be refunded at less than 8 per cent is 
startling. If the financial institutions of the country have deter- 
mined to increase the interest rate on such bonds 100 per cent, 
and it is accomplished, our railroads can not weather the. storm. 
Good business judgment on the part of the Great Northern and 
Northern Pacific would dictate the submission to the present 
bondholders of an offer of 6 per cent refunding bonds, representing 
an increase of 50 per cent in earning power and resting upon a 
materially enlarged basis of security. 

An approval of the proposed application and the devotion of 
approximately 98 per cent of the proposed bond issue to the re- 
tirement of the maturing Great Northern and Northern Pacific 
bonds would virtually weld into one inseparable system, for the 
life of the bonds the three trunk lines, although it is by no means 
certain at this time that such a merger would suit the purposes 
of amended section 5 of the act. For other reasons, we should 
proceed with particular care in these financial matters, especially 
in these critical times and until the trend of events is definitely 
determined. At least until a financial and industrial equilibrium 
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is reached, and perhaps, in any event, the burden of the additional 
fixed charges to result from a bond issue should rest directly upon 
the carrier or carriers for whose substantial benefit the issue is 
made. 


PotrerR, Commissioner, concurring: 

I concur in that part of the majority report which authorized 
the issuance of $60,000,000 of stock but do not concur in the view 
that permission to issue $80,000,000 of bonds should be denied. 
The withholding of permission to issue the bonds under the cir- 
cumstances as they are presented, is to my mind, hostile to the 
public interest. 

The issuance of bonds to reimburse the treasury of a carrier 
and replace income used for additions and betterments not only 
is lawful, but has the sanction of established practice and general 
public and official approval. When carriers have in their income 
account surplus funds not needed, they have the right to distribute 
that surplus among their stockholders, and the control of such 
distribution is not within our jurisdiction. The question presented 
by the situation before us is whether the issuance of bonds to 
reimburse the treasury is proper, coupled as it is with the proposed 
distribution among the shareholders of the restored income. The 
importance which existing conditions attach to this question is 
obvious. It is not a good time to issue securities carrying the 
present high interest rates. If, however, securities must be is- 
sued, they should be issued so as to take advantage of the lowest 
available rate. A basis that is highis preferable to another basis 
that is still higher. The real question which is involved in the 
existing situation is whether permission to put out securities on 
one basis should be denied when because of that denial we will 
have to authorize the issue of securities on another and higher 
interest basis. 

The investing public now holds the bonds of the northern com- 
panies maturing July 1, 1921, in the aggregate amount of $215,- 
000,000. The record made upon the public hearing before us when 
all interests were represented supports the conclusion that the plan 
proposed will accomplish a reduction of the interest burden upon 
the three properties considered together, substantially below the 
best basis available under any other plan. The northern companies 
as Burlington stockholders naturally consent to the proposed bond 
issue and distribution. It does not appear that the minority of 
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Burlington stockholders in any way will be injured thereby. We 
are to consider the question of public interest. Courts applying 
the law will attend to any question as to relative rights of share- 
holders. The comparatively favorable interest basis which the 
proposed plan affords serves the public interest in an important 
way. By reducing the aggregate interest burden of the three com- 
panies, their net income will be increased, the drains upon their 
earnings will be reduced, their aggregate strength and credit will 
be improved, and they will be enabled better to serve the public. 
A plan which facilitates the lowering of the basis upon which a 
large financial undertaking is handled should naturally have a 
. tendency to improve the general credit situation in which carriers 
and shippers have a vital interest. This consideration will apply 
particularly to the carriers in the northwestern group. 

We should deal with the substance of things. The ownership of 
approximately 97 per cent of the Burlington stock by the northern 
companies justifies treating the Burlington company as an in- 
strumentality through which its properties are owned by the 
northern companies—if this may be done in justice to the minor- 
ity of Burlington stockholders, and it may for the purposes of this 
application be so treated in justice to them. The stockholders of 
the northern companies are the persons vitally interested in the 
situation before us. They own practically all of the assets of the 
Burlington company in the same way they own the assets of the 
northern companies. They must finance $215,000,000 on July 1. 
It is natural and right for them to feel that if they can make a 
saving by using their Burlington security in part instead of relying 
entirely upon the property of their northern companies they 
should be permitted to do so, when to do so is, as in this case, 
consistent with the public interest and the interest of the Burling- 
ton minority shareholders. 


DANIELS, Commissioner, dissenting: 

The chief objection to the majority report goes not to what the 
report grants, but to the far more vital permission which it with- 
holds. It concedes the propriety of capitalizing surplus to the 
amount of $60,000,000 in stock, the effect of which is remote, while 
it denies the propriety of capitalizing surplus to the amount of 
$80,000,000 in bonds the beneficial effect of which would be im- 
mediate. It allows a stock dividend which will be available as a 
stock base for bond issues in future and denies a bond issue which 
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will effect substantial economies in refunding at present. It pro- 
vides for the future financing of the Burlington, while it disallows 
the means proposed for financing the current and pressing exigen- 
cies of the Burlington’s proprietors. The permission granted 
therefore seems to me to be largely ineffectual. 

The majority report evidently attaches no conclusive weight to 
the objection most seriously urged before us against the proposed 
capitalization of the Burlington’s surplus—that a public-service 
corporation has no right to declare dividends from invested surplus 
acquired from earnings during a period when the stockholders 
were receiving regularly a fair dividend upon the outstanding 
capital stock. It properly points out that ‘‘the average of all 
dividends paid from 1901 to 1920 was 8.5 per cent upon the ab- 
normally low capitalization and 3.916 per cent upon the average 
property investment in excess of bonds.” It declares correctly that 
“there is no proof that this income is the result of excessive rates.” 
It calls attention to the fact that ‘“applicant’s right to capitalize 
$129,000,000 of surplus has in fact been recognized by the Public 
Utilities Commission of Illinois, the state of its incorporation,” 
all of which, it may be added, was in the form of bonds, not stock. 

The majority report therefore affirms the lawfulness of this 
stock dividend as against uncapitalized surplus derived from 
earnings under reasonable rates and reinvested in property per- 
manently devoted to the service of the public. The proposed 
dividend against the surplus, if the dividend took the form of bonds, 
is not denied by the majority report on the ground that such a 
dividend would not be for some lawful object within the applicant’s 
corporate purposes, or otherwise in conformity to the requirements 
of paragraph (2) of section 20a of the interstate commerce act. The 
denial is mainly based on the finding that ‘‘the applicant should 
not be permitted to increase its fixed charges without a showing of 
resulting benefit to applicant.”” The report expressly says: 


No one questions the right of owners to compensation for sacri- 
fices made in foregoing dividends. The denial in this case extends 
only to the issuance of a bond dividend by a railroad which has no 
need for bonds. 


To test this position, one may ask, why should applicant be 
permitted to increase the stock base, on which additional dividends 
may be anticipated, without a showing of resulting benefit to 
applicant? And why should the denial not extend to the issuance 
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of a stock dividend to a railroad which has no need for more stock? 

The answer suggested by the majority report is that the appli- 
cant has a need for more stock in order that it may have a larger 
stock base, and in order that it may execute a new mortgage under 
which the permissible bond issues may be greater than those 
expedient under its present general mortgage. That this is tech- 
nically true may be at once conceded. But the differentiation 
made between the additional stock which the applicant is found 
to need and the additional bonds for which the railroad is found to 
have no need rests on the rather tenuous ground that future fi- 
nancing will be promoted by an increase in stock. The total stock 
as increased, it may be observed, will carry no greater equity than 
the existing stock and will be worth intrinsically no more as col- 
lateral. If this distinction is the only valid distinction between the 
two parts of the application, what justification can be found for a 
proposal to capitalize surplus derived from earnings and invested 
in the property when there is no intention of executing a new 
mortgage requiring an enlarged stock base, or of executing any 
mortgage at all? No one may question the right of owners to 
compensation for sacrifices made in foregoing dividends, as the 
majority report affirms, but it would appear that the finding of the 
need of the railroad for more stock which will cast an increased 
dividend charge on the carrier and the simultaneous finding of no 
need for more bonds carrying additional fixed charges is rested on 
an essentially technical or formal basis. 

The essential error, as it appears to me, in the reasoning of the 
majority report is centered in its too exclusive consideration of the 
Burlington as a separate and distinct legal entity, and in a dis- 
regard of the essential factors in the case. Railroad corporations 
after all are but legal instrumentalities by which individuals effect 
their ends. To disregard the individual shippers served and the 
individual investors involved, to say nothing of the general status 
of railroad credit, by confining attention to the legal entity known 
as the Burlington is to miss the significance of the whole situation. 
The two northern carriers, the Northern Pacific and the Great 
Northern, own substantially 98 per cent of the stock of the Burling- 
ton. “Both the wisdom and legality of the joint acquisition * * * 
are questions foreign to this proceeding.’ Since they acquired 
their ownership they have permitted a large part of the Burling- 
ton’s earnings to be reinvested in extensions, additions, and better- 
ments. In consideration thereof they are to obtain a stock dividend 
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of approximately $60,000,000. But these northern carriers in 
their acquisition of the Burlington stock executed joint obligations 
of approximately $215,000,000 which fall due on July 1, 1921. The 
refinancing of an amount as great as this is unparalleled in the 
history of railroads and is to be undertaken at a time when the 
ordinary run of investments is carrying unusually high rates of 
interest. The plan which these northern companies propose is to 
discharge a part of this huge obligation by obtaining $80,000,000 
in bonds of the Burlington of which they are the proprietors, and 
by applying the proceeds thereof to that end. The residue of the 
indebtedness they propose to finance jointly or severally by the 
issuance of their own obligations. In essence, their plan, matured 
after months of study, is to redistribute the $215,000,000 of in- 
debtedness, so that a part thereof will be secured by the bonds of 
the strongest member of the trio. If the proposal were to saddle a 
part of the debt upon a carrier only distantly related to the two 
northern companies and in which they had not for 20 years past 
reinvested the greater part of its earnings to which they were 
currently entitled in dividends, the plan would merit instant dis- 
approval. But in thus proposing to mortgage the Burlington they 
are mortgaging property built up out of earnings to which as pro- 
prietors they might during the past 20 years have asserted and en- 
forced their claim. In reality, therefore, the proposal is akin to one 
which proposes in discharge of indebtedness, to pledge as part 
security that which, by reason of their equity therein, is their most 
available asset. It is testified that this plan of refunding will save 
annually in fixed charges an amount computed to be not less than 
$688,000, and which may be as great as $3,529,000. The exact 
annual saving depends on the interest rate necessary if the two 
northern carriers alone issue bonds for refunding. This annual 
saving in fixed charges is the essence of the matter. In the aggre- 
gate, the saving spread over the life of the bonds proposed to be 
issued will be of the greatest magnitude. 

To deny the proposed issue of Burlington bonds in the belief 
that the refunding can be accomplished at an undefined but reason- 
able rate of interest by the issuance of mortgage bonds by the two 
northern companies alone, secured by the pledge of the Burling- 
ton’s stock, appears to me to be a radically unwise step. When the 
transportation act, 1920, prescribed a return to carriers uniform 
for all rate groups, and expressly emphasized “honest, efficient, 
and economical management,’’ the rejection of a project which 
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would permit savings in fixed charges running into the millions is 
directly at variance with the expressed object of the statute. . 

There are two further observations which seem pertinent. The 
first is that the approval sought of the pending application is based 
on the situation disclosed in this particular case, and would affect 
not at all the indefinite continuance of the joint ownership of the 
Burlington by the two northern lines or the question of future 
consolidations that may arise under section 5 of the interstate 
commerce act. é 

The second relates to the responsibility of certain financial 
interests and institutions for the rate of interest on whatever 
securities may issue to effect the refunding of the Burlington joint 
4s. The rates of interest currently prevalent are fundamentally 
traceable to world-wide causes which can be affected only in a 
minor and largely inappreciable degree by the instrumentalities 
through which securities are currently marketed. Just as the rise 
in war prices was a universal outcome of the relative scarcity of 
commodities, so the prevalent high rates of interest are a result of 
the universal dearth of capital seeking investment as compared 
with the current demand therefor. The high interest rates, as 
has so often been pointed out, are rather the symptoms of the evil 
the industrial world confronts in the relative dearth of capital, 
rather than the essential evil itself. Holders of maturing obliga- 
tions are offered a wide range of choice in investments carrying 
attractive rates of return. The instrumentalities which affect the 
marketing of securities have therefore to reckon with a situation 
not of their creation and which they can not materially affect. 


HasTMAN, Commissioner, dissenting in part: ‘ 

I concur in the result reached by the majority, except that I 
believe the stock dividend should also be denied. 

The chief purpose of the stock and bond dividends sought is to 
meet the needs, not of applicant, but of its stockholders the North- 
ern Pacific and the Great Northern. The most persuasive argu- 
ment in favor is the saving in interest charges which might result. 
The joint 4s, which now total about $215,000,000, fall due on 
July 1, 1921. It is testified that if the attempt is made to refund 
them by the issue of bonds of the same kind, it may not be possible 
to do so on better than an 8 per cent basis. On the other hand, 
applicant can issue $80,000,000 of bonds on a 6 per cent basis, and 
if it is permitted to do this and turn over the proceeds, or the bonds 
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themselves, as dividends to the Northern Pacific and Great 
Northern, the amount so realized can be used to retire some of the 
maturing bonds and the remainder can be refunded by the issue 
of mortgage bonds of the northern lines, with the net result that 
something like $3,500,000 in interest charges may be saved. This 
saving is apparently figured by comparison with the issue at 8 per 
cent of collateral-trust bonds like those maturing, and not by 
comparison with the issue of mortgage bonds of the northern lines 
for the total amount. 

But is the reasoning sound? The transaction contemplated is 
not the flotation of new securities for the purpose of obtaining 
cash, but a refunding operation. In 1901 the holders of Burlington 
stock sold it at the excellent price of $200 per share, and 4 per 
cent interest has since been paid upon that amount, equivalent 
to $8 per share on the stock. If, upon maturity, they should be 
offered, in place of the collateral-trust bonds, an equal amount of 
6 per cent mortgage bonds (or bonds secured in part by the stock 
and in part by mortgage) of the Northern Pacific and the Great 
Northern, this would be equivalent to $12 per share on the stock 
originally sold, or a return 50 per cent greater than has been paid 
for the past 20 years, combined with greater security. Would they 
reject such an offer and insist upon 8 per cent bonds, doubling the 
return, at a time when the railroads of the country are struggling 
desperately against a temporary tide of depression? 

I have enough confidence in the investors of the country so that 
I do not believe that they would, if the situation were frankly 
explained and its bearing upon the general welfare of the country 
made clear. I realize the difficulty in attempting to control what 
appear to be current rates of interest. But this is a unique situa- 
tion, and I am confident that investors will readily appreciate that 
under its special circumstances, and looking beyond the immediate 
present, they have more to gain than to lose from forbearance and 
moderation. 

There is, moreover, a further alternative. Under the indenture 
securing the joint 4s, the holders of three-fourths in interest may 
agree, upon default, to accept applicant’s stock in full satisfaction 
of their claims, and by such agreement they may bind the remain- 
ing one-fourth in interest. If this method of meeting the situation 
could be adopted, it would, it seems to me, be to the advantage of 
all concerned. For 20 years the northern lines have held control 
of the Burlington system, and the benefits have been admittedly 
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large. But the advantages of such control are no longer so im-~ 
portant as they once were, in view of the wide powers over divi- 
sions, the routing of freight, and the use of terminal facilities con- 
ferred upon us by the transportation act, 1920. The return of 
applicant’s stock to the holders of the joint 4s would place them 
in immediate possession of these very valuable shares; the chief 
argument for imposing upon applicant a new load of fixed charges 
would be gone; the credit of both the Northern Pacific and the 
Great Northern would be improved by the reduction in their own 
fixed charges; and the way would be left open for the consideration, 
without embarrassment, of the possible future union of the Bur- 
lington system with other railroad properties. 

But the question before us is larger than one of mere interest 
rate. Applicant asks authority to issue $80,000,000 of mortgage 
bonds and $60,000,000 of stock, both issues to be used for dividend 
purposes. The bond dividend will be one of 72 per cent, and the 
stock one of 54 per cent. The total would fall short but $35,000,- 
000, in par value, of the aggregate paid in dividends since 1901. 
The dividends prior to that year are not stated of record, but no 
claim is made that the return was inadequate. Since 1901 the divi- 
dend rate has averaged 8.5 per cent. The $140,000,000 of bonds 
and stock now sought for dividend purposes represents additional 
earnings which were turned back into the property. In other 
words, it is proposed to capitalize $140,000,000 of invested surplus. 
If all the excess earnings had been paid out in dividends from year 
to year, however, the aggregate of such dividends would not have 
equaled the present surplus, for it has grown in part from its own 
earnings. 

Authority to issue these securities can not be claimed as of right. 
It is subject to our determination and we may grant authority 
only if we are able to make the statutory finding that the issue is 
“compatible with the public interest” and for an object “which is 
necessary or appropriate for or consistent with the proper per- 
formance by the carrier of service to the public as a common 
carrier, and which will not impair its ability to perform that serv- 
ice.” 

Nor is it possible by denying the application to deprive applicant 
of any right. On this point there has been much confusion of 
thought. If the Burlington is lawfully entitled to 6 per cent or any 
other return upon the fair value of all its property, including in- 
vested surplus, nothing that we can do can take away this right; 
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and such return, if earned, can be paid regardless of the volume 
of securities outstanding. The real question, therefore, is whether 
it is “compatible with the public interest” to translate the in- 
vested surplus into shares of stock and mortgage bonds. I believe 
it is not, both because such translation may operate to enlarge 
rights of applicant as against the public and prejudice the con- 
sideration of a question which has an importance spreading far 
beyond the limits of this case, and because it will weaken appli- 
eant’s splendid financial strength. To make clear the basis for 
this belief, let us consider the reasons advanced for surplus ac- 
cumulations and their bearing on the public interest. 

The carriers have again and again told us that sound policy 
demands that rates be high enough to permit not only the pay- 
ment of reasonable dividends but the accumulation of large surplus 
reserves. Some have reduced this to the rule that for every dollar 
paid in dividends a dollar from earnings should be invested in the 
property. Financiers have been equally emphatic in favoring 
such a policy. Summarizing the arguments, we have been told 
that stockholders are interested quite as much in regularity and 
dependability of dividends as in their amount; that surplus 
reserves are necessary to maintain such regularity, and to protect 
against inevitable and wide fluctuations of earnings and financial 
disturbances; that they are needed for improvements which will 
not immediately yield revenue, or which will never do so but are 
required to enable a company to keep abreast of the times and 
furnish the best of services; and that they are equally necessary 
to enhance credit and enable financing upon favorable terms 
without disproportionate increases in funded debt. Before the 
Newlands committee in 1917 the carriers urged a need for earnings 
sufficient to pay regular dividends of 6 per cent with a surplus 
each year of 3 per cent besides. Stated in another way, it is 
claimed that to insure good credit surplus earnings should equal 
25 per cent of the amount paid out in both dividends and interest. 

I shall not stop to quote from the many expressions of opinion 
upon this subject with which our records are filled. I call at- 
tention, however, to the report of the Railroad Securities Com- 
mission transmitted to Congress with his approval by President 
Taft in 1911. ‘This report favored the building up of surplus 
reserves, but disapproved and urged the prohibition of all “script, 
bond, and stock dividends.” 

With the representations of the carriers in favor of surplus 
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earnings have gone equally emphatic representations by shippers. 
They claim that when such earnings, over and above reasonable 
dividends, are invested in carrier property, the public, having 
provided the funds, has an interest in that property and can not 
fairly be asked to pay the same return upon it as upon property 
representing actual sacrifice by investors. They deem it unjust 
to ask the public to provide both capital and return. While such a 
surplus may be the property of the carrier, the claim is that the 
circumstances attending its accumulation impose a duty upon the 
carrier at least to share its advantages with the public, and that 
this duty may be considered in valuation for rate-making purposes. 

It is not a sufficient answer to this doctrine to say that the prop- 
erty acquired from surplus earnings is owned by the carrier, for the 
rights of ownership are not absolute, but limited by the dedication 
of the property to the public use and the circumstances of such 
dedication. Nor is it enough to say that the surplus might have 
been distributed to the stockholders at the time it was earned, for 
the public might well have declined to acquiesce in rates producing 
excess income if that income had not been used for the improve- 
ment of the property. The question has many aspects. It would 
be a curious anomaly to accept the theory that rates should be 
high enough to permit the investment of income in nonrevenue- 
producing improvements, and then hold that a company may 
exact a return upon such property. It would be just as anomalous 
to approve the building up of sinking funds for the retirement 
of debt, and then permit the exaction of a return upon the prop- 
erty for which the debt so retired was incurred, or permit its 
recapitalization. Over $31,000,000 of applicant’s surplus was 
derived from the retirement of debt in this manner, and more than 
$10,000,000 is represented by sinking funds in process of accumula- 
tion. 

The courts have said that a carrier is entitled to a reasonable 
return upon the fair value of its property, but the full meaning of 
the words “fair value’’ still remains to be determined. ‘The 
ascertainment of that value is not controlled by artificial rules. It 
is not a matter of formulas, but there must be a reasonable judg- 
ment having its basis in a proper consideration of all relevant 
facts.” The Minnesota Rate Cases, 230 U.S., 352, 434. Without 
undertaking to argue the point now, I think it is clear that the 
word “‘value,” as it has thus been used by the courts, has a mean- 
ing quite different from that which it carries in ordinary usage. It 
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has been said that the determination of such value is “the deter- 
mination of what, under all the facts and circumstances of the case, 
is the just and equitable amount upon which the return allowed to 
the corporation is to be computed.” 

I make no claim that the Supreme Court of the United States 
has yet conclusively determined that property acquired from excess 
earnings is to be treated differently from other property in valua~ 
tion for rate-making purposes. I do believe that this is still an 
open question. In Louisiana R. R. Comm. v. Cumberland Tel. Co., 
212 U.S., 414, the court apparently takes the ground that exten- 
sions or improvements constructed from the proceeds of reserves 
set aside for depreciation are not to be included in the fair value, 
but states— 


We are not considering a case where there are surplus earnings 
after providing for a depreciation fund and the surplus is invested 
in extensions and additions. We can deal with such a case when 
it arises. 


In no subsequent case has the court held that property acquired 
from surplus earnings after the payment of reasonable dividends 
is to be included on equal terms with other property in determining 
the “fair value” upon which rates are to be based. Nor, if we 
assume that this will be the decision, has it held that the “reason- 
able return”’ upon the portion of the value representing such sur- 
plus accumulations must correspond with and be as high as the 
“reasonable return” upon the remainder. 

In Advances in Rates—Eastern Case, 20 I. C. C., 243, 270, after 
considering the claim that the carriers should be allowed to invest 
in improvements an amount equal to that paid in dividends to 
stockholders, we said— 


It is evident that until the status of this surplus is determined 
by legislative action or judicial interpretation, this Commission 
can not properly permit an advance in rates with the intent to 
produce an accumulation of surplus for this purpose. 


The status of surplus accumulations is still undetermined “by 
legislative action or judicial interpretation,” and it would be an 
equally valid conclusion in the pending case that, until this be 
done, we can not properly grant the authority sought. 

More recently, in The Fifteen Per Cent Case, 45 I. C. C., 308, 
315, we said— 
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The theory of this character of testimony seems to be that prop- 
erty donated and property paid for out of revenues of carriers 
does not in fact become their property in the sense that they may 
be permitted or are entitled to earn a reasonable return thereon, 
and that the public having donated certain property or having 
contributed to the revenues of the carriers through the payment 
of freight charges and passenger fares in reality owns such prop- 
erty and therefore can not lawfully be asked to pay rates and 
fares which will yield a return on such property. These are ques- 
tions of large import which have been directly raised in valuation 
proceedings now pending before us and which will not be dis- 
cussed here. 


The valuation proceedings are still pending and these ‘questions 
of large import” so raised are still to be discussed and decided in 
connection with those proceedings. 

The carriers are inclined to ridicule the suggestion that these 
surplus accumulations are held in any way as a trust fund in behalf 
of the public. From one standpoint this ridicule may be justified; 
but nevertheless there is, I believe, a trust in connection with 
these accumulations. The trust is upon us. Whatever may be 
our views as to the merits, we ought to take no action which will 
foreclose or impair the opportunity to bring this issue fairly before 
the Supreme Court. To permit the capitalization of surplus will, 
I fear, do this very thing. The danger is illustrated by Willcox v. 
Consolidated Gas Co., 212 U.S., 19, where the court included in the 
value of the property $7,781,000 representing the value of fran- 
chises, merely because such amount had been recognized by the 
legislature in considering the capitalization of the company at an 
earlier date. The court concluded its discussion of this matter with 
the following paragraph: 


What has been said herein regarding the value of the franchises 
in this case has been necessarily founded upon its own peculiar 
facts, and the decision thereon can form no precedent in regard 
to the valuation of franchises generally, where the facts are not 
similar to those in the case before us. We simply accept the sum 
named as the value under the circumstances stated (page 48). 


The danger involved is the more important because the question 
at issue is closely allied to the question involved in the recapture of 
excess earnings under section 15a of the interstate commerce act. 
Indeed, in argument before us upon the application of the Dela- 
ware, Lackawanna & Western for authority to capitalize surplus, 
counsel for the Association of Railway Executives urged the right 


/ 
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of stockholders to all the earnings of the property in substantially 
the same terms that have been employed in questioning the validity 
of the recapture provisions of the present act. 

Summing up this phase of the matter, applicant may have a 
right to a return upon its surplus, but whether or not the surplus 
shall be translated into stocks and bonds is subject to our deter- 
mination under the law; and whatever right to a return it has can 
not be lost by the denial of the authority desired. On the other 
hand to grant the desired authority may prejudice and embarrass 
the decision of a question which has far-reaching importance. 

But there is a further ground for denial, entirely separate and 
distinct. Assume all the carriers claim with respect to the first 
ground, does it then follow that the stock and bond dividends 
proposed are “compatible with the public interest’? 

At this point we hark back to the reasons for surplus accumula- 
tions which have been urged upon us over and over again. No 
better proof that such accumulations do improve credit could be 
offered than the testimony that applicant is now able to issue 
$80,000,000 of bonds for cash on a 6 per cent basis. How many 
carriers can do this under present conditions? If its credit has 
thus been enhanced, will it not be impaired by the addition of 
$4,800,000 per year to its fixed charges and by the capitalization 
of all but a comparatively small portion of its surplus? And has 
the public no interest in such impairment? 

Consider the matter from another angle. Our attention has 
repeatedly been called to the danger of a disproportionate increase 
in funded debt and we have been told that it is vital that the 
carriers should be able to finance their needs in part by the issue of 
stock. With its present capitalization applicant is one of the very 
few railroads in the country which could probably market stock— 
if not common, at least preferred—even under present conditions. 
Will not the distribution of $60,000,000 of stock gratis impair this 
ability to some extent at least? The sole reason offered for this 
stock dividend seems to be the alleged necessity of affording a 
basis for the continual increase of funded debt under the new 
mortgage up to an ultimate ratio of $3 of bonds for every $1 of 
stock, a ratio far in excess of what we have been told is safe and 
proper. 

And if stock dividends are not open to question, what shall be 
said of bond dividends? After its stockholders have foregone extra 
dividends for years and approved the use of surplus earnings for 
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. improvements in times when money could have been borrowed at 
4 per cent or better, can it be argued that it is sound financial 
policy to permit applicant to reverse this procedure and borrow ~ 
money on the worst market in its history, for the purpose of 
reimbursing stockholders for their previous moderation? To ask 
this question is to answer it. The surplus has been invested in 
property. Even if the stockholders have a right to demand a 
return upon that property, they are certainly not entitled to ask 
that applicant now issue mortgage bonds for the sake of replacing 
in the treasury, for distribution in dividends, the cash which was 
so invested. 

The truth is that applicant, as it is now capitalized, is one of the 
fortunate carriers of the country. If all other carriers had been © 
financed with equal conservatism and sound financial judgment 
our railroad problem would be far less serious. Its credit is un- 
surpassed, its stockholders seem assured of regular and dependable 
returns; for 20 years they have had dividends averaging more than 
8 per cent, and if they should now wish to reap the reward of good 
management by increasing the regular dividend rate somewhat or 
by occasional extra dividends, there are few who would question 
the appropriateness of such action. Applicant ought not, I think, 
in the public interest or in its own interest, to be permitted to 
abandon this position of advantage in the absence of compelling 
need by greatly increasing the volume of its outstanding secuni- 
ties and the measure of its fixed charges. Rather, it ought 
to avoid unnecessary increase in capitalization and finance its 
own actual needs by the issue of stock, or if this is for the 
time being impracticable, by the issue of bonds and stock in equal 
proportions. 

Certain minor reasons for the issue of the proposed stocks and 
bonds have been urged that warrant brief comment. 

1. It is suggested that applicant is in need of a more modern and 
flexible mortgage and that the declaration of a stock dividend of 
$60,000,000 is necessary to afford a suitable basis for the issuance 
of bonds under such mortgage. 

If applicant is right in its contention that this stock will add 
nothing to the value of the property upon which it is entitled to a 
return, the real foundation for the issuance of bonds will in no 
wise be enlarged by the stock dividend, but only the apparent 
foundation. It is the amount of property and its earning power 
which determine the debt which may safely be carried and not the 
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par value of stock outstanding. Moreover, so long as applicant 
clings to the advantage of its present low capitalization, the stock 
basis for the issuance of bonds under the new mortgage can be 
enlarged from time to time by financing, in part at least, through 
new stock. 

2. It is suggested that permission to declare stock and bond 
dividends will offer an encouragement to investment in railroad 
securities in general which is much to be desired. 

Apart from the fact that denial of the application can in no way 
deprive the applicant of whatever right it may have to a return 
upon its property, it is evident that if all carriers were now in the 
fortunate situation of applicant, with splendidly buttressed credit 
and assurance of regular and generous dividends, no further en- 
couragement would be needed for investment in railroad securities. 
The best encouragement that can be offered is insistence upon the 
sound and conservative financial management which has so far 
characterized this carrier. 

3. It is suggested that if the application is denied, carriers will 
have no inducement in the future to use surplus earnings for addi- 
tions and betterments, but that instead stockholders will insist 
each year upon the distribution of all available earnings. 

This argument is based upon an assumption plainly contrary to 
the fact, namely, that the creation of uncapitalized surplus re- 
serves, thus enhancing credit and the assurance of dependable 
dividends of liberal amount, is of no benefit to stockholders. 

4, Our attention is called to paragraph 6 of section 5 of the 
interstate commerce act, which provides that in the event of 
consolidation of railroad companies the capitalization “shall not 
exceed the value of the consolidated properties,’ and it is sug- 
gested that in view of this provision we should encourage the 
gradual adjustment of the capital of carriers to the value of their 
properties. 

This argument is based on what I think is the mistaken 
assumption that the words “shall not exceed” in the provision 
cited are equivalent to the words “shall equal.” It is far 
from certain that consolidations of properties will necessitate 
capitalization of surplus reserves. The terms of future possible 
mergers are not now before us. They can be dealt with when the 
occasion arises. 

The kernel of the application is the request for authority to 
issue $80,000,000 of bonds. The $60,000,000 stock dividend which 
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the majority have approved is a far less important part of the plan 
and, without the bonds, will be of relatively little consequence to 
applicant or its stockholders. From the public standpoint the 
objections differ only in degree. The application should, I feel, 
be rejected in its entirety. ... 


3. REFUNDING ! 


By THE CoMMISSION: 

The Northern Pacific Railway Company and the Great North- 
ern Railway Company, jointly, duly apply for an order under 
section 20a of the interstate commerce act approving their joint 
trust indenture to the First National Bank of the City of New 
York, as trustee, to secure an authorized issue of $230,000,000 
of their joint 15-year 614 per cent convertible gold bonds; approv- 
ing a proposed issue by them of the entire $230,000,000 of those 
bonds, hereinafter called joint 614s; approving a proposed pledge 
by them under the indenture of 1,658,674 shares of the capital 
stock of the Chicago, Burlington & Quincy Railroad Company; 
approving a proposed issue and pledge thereunder by the North- 
ern Pacific Railway Company, of $33,000,000 of its refunding 
and improvement mortgage gold bonds, series B; approving a 
proposed issue and pledge thereunder by the Great Northern 
Railway Company, of $33,000,000 of its general-mortgage gold 
bonds, series A; approving the general gold-bond mortgage of 
the Great Northern Railway Company to secure bonded indebted- 
ness as provided therein; and approving the proposed issuance by 
either applicant, in event either of payment of joint 61s or of 
conversion thereof as in the indenture provided, of its respective 
mortgage bonds against deposits of such stock as provided in the 
indenture and mortgages. The general gold-bond mortgage of 
the Great Northern Railway Company, approval of which is 
sought herein, obligates that company to pledge thereunder 
$12,132,000 of its first and refunding mortgage gold bonds and, 
subject to an existing pledge with the Secretary of the Treasury, 
an additional $24,200,000 of similar bonds. 

A hearing upon the application was held on April 11, 1921. 
Due notice of the filing of the application and of the hearing was 
given. At the hearing there were no appearances except in behalf 

1 Application of Northern Pacific Railway Company and Great Northern Railway 


Company for Authority to Issue Securities, 67 I. C. C. 458 (April 21, 1921). See 
Jones, pp. 590-593, and Vanderblue and Burgess, p. 368. 
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of the applicants. No objection to the granting of the application 
has been offered by any authority of any state in which either 
applicant operates. 

There have been filed in this proceeding copies of the indenture, 
dated July 1, 1921, as executed on May 8, 1921; of the Northern 
Pacific Railway Company’s refunding and improvement mortgage; 
of the Great Northern Railway Company’s general gold-bond 
mortgage, as executed on May 3, 1921; and of its first and refund- 
ing gold-bond mortgage. Each such instrument prescribes the 
form of the bonds issuable thereunder. 

The applicants are common carriers by railroad engaged in 
interstate commerce. Their application grows out of the neces- 
sity of paying or refunding $215,227,000 of their 4 per cent joint 
and several bonds which are in the hands of more than 18,500 
holders. ‘These bonds, hereinafter called joint 4s, were issued 
under date of July 1, 1901, in payment for 1,076,135 shares of the 
capital stock of the Chicago, Burlington & Quincy Railroad 
Company of the par value of $100 per share. They are secured 
solely by the pledge of 1,658,674 shares of that stock owned by 
the applicants. They will mature July 1, 1921; and the appli- 
cants, lacking available funds with which to pay them, must 
issue and sell some form of securities sufficient in amount to raise 
substantially all of the $215,227,000 required. For this purpose 
they have decided to issue the joint 614s; and the uncontradicted 
evidence is that the issuance thereof is the best means now avail- 
able for obtaining the necessary funds. 

The joint 61s are to be issued under date of July 1, 1921. They 
will bear interest from that date at the rate of 614 per cent per 
annum, payable semiannually on January 1 and July 1, will 
mature July 1, 1936, and will be callable for redemption, as a 
whole or in amounts of not less than $5,000,000, on 75 days’ notice 
at 10314 per cent of par and accrued interest. Each holder of 
joint 614s, whether or not they be called for redemption, will be 
entitled under section 1 of the third article of the indenture, to 
convert them at any time before maturity into a like principal 
amount of the Northern Pacific Railway Company’s refunding 
and improvement mortgage bonds, series B, and/or of the Great 
Northern Railway Company’s general-mortgage gold bonds, 
series A. But this right of conversion into the mortgage bonds’ 
of either applicant will cease when $115,000,000 of its bonds, 
less an amount equal to one-half of the principal amount of 
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joint 614s redeemed, shall have been issued upon such con- 
version. Upon each conversion, except when made upon an 
interest date, accrued interest will be adjusted in cash. The 
evidence shows that the calling of joint 614s for redemption 
would probably result in the conversion of the greater part of the 
bonds so called. 

Many of the joint 4s are held by insurance companies, savings 
banks, trust companies, trustees, and other similar investors. In 
several of the chief investment states bonds secured by stock col- 
lateral alone can not now be lawfully purchased and held by such 
investors. It is believed, however, that the provision for conver- 
sion will not only enable the applicants to reach this market but 
will also insure the early substitution of mortgage bonds for a 
considerable portion of the joint 614s without any calling of the 
latter for redemption. 

The indenture obligates the applicants to pledge thereunder the 
above-mentioned 1,658,674 shares of stock. It provides, also, that 
each applicant shall pledge thereunder $33,000,000 of its mortgage 
bonds. 

Between July 1, 1914, and December 31, 1920, the Northern 
Pacific Railway Company expended for additions and betterments 
properly chargeable to capital account $45,208,083.66, none of 
which has been capitalized. It now proposes to reimburse its 
treasury in part for these expenditures by drawing down on ac- 
count thereof, under the fourth article of its refunding and im- 
provement mortgage to the Guaranty Trust Company of New 
York, having date July 1, 1914, $33,000,000 of series-B bonds, 
and to pledge the same under the indenture. These bonds will 
be dated January 1, 1921, mature July 1, 2047, bear interest from 
July 1, 1921, at the rate of 6 per cent per annum, payable semian- 
nually on January 1 and July 1, and be callable for redemption 
after July 1, 1936, on any interest date on three months’ notice 
at 110 per cent of par and accrued interest. 

The Northern Pacific Railway Company’s mortgage reserves, 
of the bonds issuable thereunder, $222,400,000 for issuance from 
time to time for the purpose of purchasing, paying, or retiring 
joint 4s before, at, or after their maturity. Section 4 of the third 
article thereof provides that $1,000 of the bonds so reserved may 
be issued for each $500 of the pledged stock upon its release from 
pledge and deposit with the trustee thereunder. That company 
seeks authority to issue from time to time, pursuant to this pro- 
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vision, its mortgage bonds to an aggregate amount of not more 
than $107,000,000. These bonds will be series-B bonds, similar 
in all respects to the $33,000,000 of its bonds above described. 

The maximum interest rate permissible under the Great North- 
ern Railway Company’s first and refunding gold-bond mortgage 
is 5 per cent. That company can not procure the issuance of 
bonds thereunder against deposits of the stock, unless it deposits 
a majority of the issued and outstanding shares. It does not own 
a majority of the shares. It therefore determined to execute and 
deliver under date of January 1, 1921, to the First National Bank 
of the City of New York its general gold-bond mortgage. Section 
5 of the third article thereof provides for the issuance of $140,000,- 
000 of series-A bonds to be dated July 1, 1921, mature July 1, 
1936, and bear interest at the rate of 7 per cent per annum, payable 
semiannually on January 1 and July 1. These bonds will not be 
redeemable before maturity. 

The Great Northern Railway Company proposes to draw down 
under that section and to pledge under said indenture $33,000,000 
of series-A bonds. The remainder, $107,000,000, thereof are 
reserved by that section for issue from time to time for the pur- 
pose of exchanging, redeeming, or retiring upon surrender for 
conversion, in accordance with the terms of the indenture, a like 
principal amount of the joint 614s. Authority is sought to issue, 
from time to time, pursuant to this provision, series-A bonds to 
an aggregate amount of not more than $107,000,000. 

The mortgage bonds of each applicant, including, when and as 
released, those pledged under the indenture or such part thereof 
as may be required, will be used, or available for use, upon con- 
version of the joint 64s. 

The indenture provides that, upon any redemption of joint 614s, 
the trustee thereunder shall release to each applicant in respect 
of each $1,000 of bonds so redeemed $100 of its pledged mort- 
gage bonds and $385, par value, of the pledged stock. It also pro- 
vides that, upon any surrender of joint 614s for conversion into 
the mortgage bonds of either applicant, the trustee shall release to 
that applicant, for each $100 of bonds so surrendered and against 
delivery to the trustee of $100 of such applicant’s mortgage 
bonds, $77, par value, of the pledged stock and $20 of its pledged 
mortgage bonds. Each redemption or conversion of joint 6/4 will, 
therefore, result in a partial severance of the applicants’ joint 
ownership of the stock. 
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There have been issued and are actually outstanding $35,668,000 
of the Great Northern Railway Company’s first and refunding 
mortgage gold bonds due May 1, 1961. There have been pledged - 
with the Secretary of the Treasury to secure a loan to that com- 
pany, under section 210 of the transportation act, 1920, $24,200,- 
000 of similar bonds. It is desirable that this company’s general 
gold-bond mortgage be a first lien on a majority of the bonds 
issued and outstanding under its first and refunding gold-bond 
mortgage. Therefore, it proposes to close its first and refunding 
gold-bond mortgage with $72,000,000 of bonds issued and out- 
standing thereunder, of which $35,668,000 will remain in the hands 
of the public. The balance, $36,332,000, will be pledged under 
the general gold-bond mortgage, which provides for the pledge 
thereunder of $24,200,000 of such bonds, subject to the existing 
pledge thereof with the Secretary of the Treasury, and of an 
additional $12,132,000 thereof now held by the company unen- 
cumbered in its treasury. 

The applicants proposed in their application to issue and sell 
the joint 614s at some convenient time on or before July 1, 1921, 
through contract with a syndicate of bankers, upon the syndi- 
cate’s undertaking to provide on or before that date the moneys 
needed to pay the joint 4s. The applicants proposed to sell the 
joint 614s at the best prices obtainable at the time when their 
issue might be authorized, and represented that it was impossible 
to obtain definite prices in advance of such authorization. It was 
shown at the hearing that the joint 6144s probably could not be 
sold to the public for more than 9614 per cent of par and accrued 
interest, and that the cost to the applicants of marketing the same, 
including a reasonable compensation to the syndicate and to the 
distributors, would be about 5 per cent of the principal amount 
of the bonds. On this basis the joint 614s will be purchased by 
the syndicate at approximately 9114 per cent of par as of July 1, 
1921. The effective rate of interest will be very high; but the un- 
contradicted evidence is that the terms mentioned are the best 
which can be obtained at the present time. It will be necessary 
for the applicants to provide some funds from other sources in 
order to pay the joint 4s. This the evidence shows they will be 
able to do. 

The outstanding capitalization of the Northern Pacific Railway 
Company as shown by its general balance sheet of December 31, 
1920, is as follows: 
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Capital assets: 


TEVeStINent IeOAc ee MeN en, UO AON yn tte a Sure i $435,318,798.17 
Investment in equipment, less accrued depreciation........ 46,540,245.09 
Charges since December 31, 1919...........cccecccccece 8,586,275 .15 
Sriking funds gscoe £ IN von eee. Se Lee Te 3,019.94 
Deposits in lieu of mortgaged properties sold............. 594,150.83 
Miscellaneous physical property..............c0ecceeecee 7,485,182 .20 
Investment in affiliated companies...............0000008 186,643,780 .83 
Mtherinvestments ce rest sass Vee oy acces come ee eae 9,773,669 .30 

MOVIE 8 5. OEE ct a ee eee ER gt eran ae Oe, 694,940,121.51 

Capital liabilities: 

Capital stoek—Commont «05. see oe nae ee ee $248,000,000.00 
Grants in aid of construction.weste ssa ee 3,406.60 
FIFO EDL: chine frac ac idrks Bs ode ae ce ee ea 315,065,000. 00 

GO) neg Ay Ae ORCA a Ate, SSC eR Ma ae SS SWANLEY aie 563,068,406 .60 


The corporate income accounts of the Northern Pacific Railway 
Company for the years 1909 to 1919, inclusive, show the following 
net income applicable to dividends and income surplus transferred 
to profit and loss: 


Income surplus 


Year ended Net income.1 transferred. 
eh Op) GOO Ra ae ae eer Sit Pere cevaiatis see $21,639,140.09 $7,534,350.09 
CPUS SUELO errs Sepa ae e ter east cate tae eterict obs elo 22,295,944.34 4,936,259 .36 
CTOs LOL meter een eee eet meses cist ee er ciere ae! stele 20,441,846.50 3,082,266.50 
RAEI R SE) Me LOL ee 5 hehe aE ey Man demo Ao ete rel cchaleieyinas aes 19,661,714.62 2,303,814.62 
4 iusareets | Oped lt Ws seem SP entail enter epmarte ashi the Sw ee ein aarti 21,809,464.37 3,453,517.82 
MEW ETES EO Bot ODI VES Fee nek te hg ali 5 eal I, ht ah len ae 19,892,228.538 2,295,247.36 
alruitaYey S10)e 0 he) MEA Aly ae eae Eells Ai en ee se 18,819,040.33 1,462,820.33 
PURER REAP LO LON Reycy races, cael teas ees opt Ravsics suite ter oretaie see 25,729,873.65 8,369,873 .65 
cee el LG eee toe Ch ct eusal peter elite ete crs se tie 26,948,010.87 9,588,010.87 
NCO mce tye ONE Meee ata eect vig REMAINS a oeicis s Sein 8 29,502,685.59 12,142,685.59 
TIE Fees Tall HIG Pe ag ee So rR ee ates A ces aR 20,129,334.45 2,769,334.45 
TOCA, Silly TAS RT le Sec aes Ae 0 rer 22,836,736.74 5,476,736.74 


The corporate income account of the Northern Pacific Railway 
Company for the year ended December 31, 1919, shows the follow- 
ing with respect to deductions from gross income: 


MTP OPE CEACTI REIN OGL EMU eins eeeks inc ste masse, creie, & 2ve.0,0.8.0.sisiviovoletetty, bee $12,117,483 .28 
TRGETESEIOM ULE UIMG OC. Celts nicietcitciets bie oleic s c.s.0 4,000 suc ose ej etvele SUSIE 214,862.57 
Perit ati MLOASOCRC ACS Rie ierersieeteiensycialire erst iin ye)a.s ats vdtelossveslessyatere Abbe 51,331.86 
NAIR US OUTS yer coegere a clereie ereis\siave.b)>, n/e,0'sloueie.n9: sel teeiote mite 10,026.33 
IMiseallaneous aCOM COATES c1..c, injec cjecs © ,o iplele alse aisibts isin) e leks Fens © 413,961.34 

Cl ier iiills ws WS ies leita tha co TA ROR ce Me ee 12,807,665.38 


The outstanding capitalization of the Great Northern Railway 
Company as shown by the general balance sheet of December 31, 


1920, is as follows: 


1 The regular 7 per cent dividends on the common capital stock were paid during 
this period. 
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Capital assets: 
Investment in road and equipment less accrued depreciation $393,991,808 . 60 


Improvements on leased railway property.............++- 21,703.28 
Sinkiri ei fundshatisc.t «cue alee mveteeless dea epee, aes eterna rectors 3,394.96 
Deposits in lieu of mortgaged property sold.............. 188,000.02 
Miscellaneous physical property...........-..0-sse2+e00s 4,917,414. 86 
Investments in affiliated ccmpanies..............-2.e+005 226,837,219.43 
OPHerMNVEStMENES . co <cyera ace «i slecsvens erape RMR TO Rah leon: eeekat os 8,516,357 .66 

Md Ay a7 ee SS ORE eS OES AE Ai cis Sr ORCA ae 634,475,898 .76 

Capital liabilities: 

Capital stock——-Preferred:.12 7). ram «icirers c)oncteesttetere ie ete = et $249,477,150.00 
Premium on capital. stocks... ..2aj «ws « = ortcasoetoeenies ee 81,268 .44 
Governmental grants in aid of construction............... 168,355. 22 
Pounded debtsunmatureds tu. cotocaveatia as oe eee eer 257,606,515.16 
Nonnegotiable debt to affiliated companies............... 324,547.20 

TO Gad soa isso aha abuiebe sep retake oe chaye Pee EIT yes ee On ae 507,657,836 .02 


The corporate income accounts of the Great Northern Railway 
Company for the years 1909 to 1919, inclusive, show the following 
net income applicable to dividends and income surplus transferred 
to profit and loss: 


Income surplus 


Year ended Net income. transferred. 
TUONO LOG or arene crepe Stare aieuneaveheeahe ateretale $16,633,290.45 Dr. $847,341.23 
By pb SaYe 96510 Dihes RO ID peli es enantio ape ay er ics aes 17,932,518 .87 916,885.03 
ALTO L SOs Odd ves cters = aeeeteaevele a eteath eeeeivee ere 17,516,754 .04 ~— 
JUS OU OID errs ethene rede ane aenene ae 20,903,924 .05 2,703,273 .30 
une SOs, LGUs ston <i heme a cicnenere he Nee ae 24,354,814 .93 4,277,989 .61 
MUMS cHO), WOM: cane cnet ouewerate ateroltecs ekede cists orate 19,880,501.78 3,311,122.14 
JUNES3O, LOLS Sars esos Rete cua itee aOR ome 20,427,728 .69 2,099,540.05 
JUNG 305. UOMO sec keg en ei ie, Duke, oer are 27,625,169. 28 2,311,582.37 
Dec bial GLO cernociers aeeenn orcs cu tace te tte le sate 24,290,045.15 Dr.1,040,034.18 
DOC sil gor OL Tees Manly Mente te. tie te Been tags Sets 23,021,751.66 112,682.66 
DG. ach 5 LO LS atspags cogent eae bende opty 18,793,845.93 690,420.21 
WCC isd, MeO LO Nenis 3 Cachan ener toe cuaee i eatee eerie 22,146,144.58 2,107,025.06 


The corporate income account of the Great Northern Railway 
Company for the year ended December 31, 1919, shows the follow- 
ing with respect to deductions from gross income: 


Interest ‘on: funded debt: -.. ..' eta ete cote s  ehcre eh pe ae ae $11,735,927 .01 
Intereston unfunded debtyccc uc sirens vie es ols ore eee eee ee 183,691.90 
Miscellaneous rents. :.+.:.:.-.5.ccterocois tonto cota te SocloTeTe."e-'e eth te Tate tare tenes G aug Rote 10,415.60 
Miscellaneous tax ‘accruals <= 4 ss Siscetrstets . oteneteSs tate eens 111,964.53 
Amortization of discount on funded debt...................24- 266,666. 64 
Miscellanéous income charges... ase ecinen cone eee 692,131.71 

Total ssa toga tus hone oaths SER DPR cee ee eee 13,000,797 .39 


The proposed issue of joint 614s will increase the fixed annual 
interest charges of each of the applicants by $3,170,460, provided 


* The regular 7 per cent dividends on the preferred capital stock were paid 
during this period. 
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that none or the bonds are converted. Assuming a conversion of 
half the issue into the 7 per cent bonds of the Great Northern 
Railway Company and half into the 6 per cent bonds of the North- 
ern Pacific Railway Company, the fixed annual interest charges 
would then be further increased by $575,000 in the case of the 
Great Northern Railway Company and be correspondingly de- 
creased by $575,000 in the case of the Northern Pacific Railway 
Company. These figures do not reflect the additional cost to 
either applicant resulting from the sale of the joint 614s at a dis- - 
count. 

The applicants have had their joint 4s outstanding for nearly 20 
years. During that time they have made good earnings but have 
not reduced the principal amount of this obligation. The interest 
thereon has been more than met currently by their dividends from 
the Burlington stock, to purchase which the joint 4s were issued. 
The near approach of maturity presents the alternative of default, 
or of such refinancing as now appears to be practicable. And the 
testimony is that an extension or refunding of the present loan for 
a short term would be of no material benefit to applicants. The 
situation presents an emergency and we must deal with that situa- 
tion as it is. 

We approve the applicants’ joint trust indenture and the general 
mortgage of the Great Northern Railway Company in the respec- 
tive forms as executed on May 3, 1921, and filed with us. 

We find that the proposed issue and sale of the joint 614s, the 
proposed issue and pledge of mortgage bonds of the Northern 
Pacific Railway Company, the proposed use thereof upon con- 
version of joint 614s, and the proposed issue of its mortgage bonds 
upon payment or conversion of joint 614s (a) are for lawful objects 
within its corporate purposes, and compatible with the public 
interest, which are necessary and appropriate for and consistent 
with the proper performance by it of service to the public as a 
common carrier, and which will not impair its ability to perform 
that service, and (b) are reasonably necessary and appropriate for 
such purposes. 

We find, also, that the proposed issue and sale of the joint 614s, 
the proposed issue and pledge of general-mortgage gold bonds of 
the Great Northern Railway Company, the proposed use thereof 
upon conversion of joint 614s, the proposed issue of its general- 
mortgage gold bonds upon payment or conversion of joint 6/4s, 
and the proposed pledges of its first and refunding mortgage gold 
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bonds (a) are for lawful objects within its corporate purposes, and . — 
compatible with the public interest, which are necessary and 
appropriate for and consistent with the proper performance by it - 
of service to the public as a common carrier, and which will not 
impair its ability to perform that service, and (b) are reasonably 
necessary and appropriate for such purposes. 

An appropriate order will be entered. 


‘Porrer, Commissioner, concurring: 

It appears to me that there is reason to apprehend that the 
dissenting opinions of CommissionERS McCuorp and HasTMan 
may leave erroneous impressions regarding the views of the Com- 
missioners who concur in the majority report. I therefore make 
the following expression of my own views. 

Attention has been called to the fact that the proposed plan for 
financing the Burlington joint 4s is expensive, and for this reason 
is hostile to the interests of the public and of the carriers. Un- 
doubtedly the carrying out of the plan will be expensive. It should 
be pointed out, however, that the element of expense is due in 
substantial part to the fact that we declined to approve of the plan 
submitted to us on the application of the Burlington, and forced 
the utilization of the more expensive plan now submitted. 

There is a suggestion of criticism because of the fact that the 
Great Northern and the Northern Pacific acquired the Burlington 
stock. I fail to see wherein we have license to criticize that trans- 
action. Its merit is not involved in this case. There has been no 
inquiry regarding the propriety of it, and there is no record upon 
which fairly it could be criticized. It has stood unquestioned for 
20 years, and for the purpose of this proceeding must be presumed 
by us to have been sound. Beyond this, the phenomenal record 
made by these three properties during the last 20 years in fairness 
should be regarded as justifying the relation which existed between 
them. That relation seems to harmonize with the consolidation 
provisions of the transportation act and to indicate that those who 
were responsible for it were leaders about 20 years ahead of the 
leaders of the present day. 

It is suggested that some sinking-fund scheme should have been 
followed heretofore. A sufficient answer is that no such plan was 
adopted, and we must deal with conditions as we find them. It 
has not been pointed out how any sinking-fund scheme would 
have been helpful. The carriers have not, during the last 20 years, 
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disbursed any undue or disproportionate amounts in dividends. 
They have spent vast sums for additions and betterments which 
were needed in the public interest. Any sinking-fund scheme 
which would have withdrawn earnings with which to retire the 
Burlington joint 4s would have served no purpose except to force 
the issuance of other securities with which to replace the moneys 
which the sinking fund would have taken. Under the plans which 
universally have prevailed a large part of capital invested in rail- 
ways has been represented by bonds. This has been in the public 
interest, and this method of financing undoubtedly will continue. 
The plan represents sound financing and has been forced by ne- 
cessity as the best method. It would not have been and could not 
have been used if it were not supported by sound economic reasons. 
It is likely that when the Burlington joint 4s were put out the 
20-year maturity was decided upon because it was believed that 
they could be refunded on a basis better than 4 per cent—which 
probably could have been done except for the world war. 

The suggestion that an extension of two or three years should 
have been obtained has been answered by testimony that it is 
impossible to obtain such an extension. The intimation that a 
forced refunding on a 6 per cent basis should have been resorted 
to suggests a policy of repudiation which should not be encouraged 
by us. In this country the investor has the right to choose the 
investments which he will make. When, as in this case, he is en- 
titled under the contract which he holds to receive a definite 
amount at a certain time, he has the right to demand that amount 
in the medium which his contract provides. To force an investor 
to receive in payment of his debt another security worth only 80 
or 90 cents on a dollar would represent a policy of dishonesty, 
which we, on behalf of the American public, have no right to en- 
force and approve. 

The situation before us is relatively simple. The joint 4s must 
be met on July 1, 1921, if the credit of the applicants and rail- 
roads generally is to be preserved. The results of a denial of this 
application would be disastrous to the railroads and to the public. 
The officers, directors, financial advisers, attorneys, and (prac- 
tically without exception) the stockholders of each applicant have 
approved of the plan submitted. A public hearing has been had. 
No objection to the granting of the application has been offered by 
any state authority. There was no appearance at the hearing in 
opposition to the application. Full explanation was given regard- 
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ing existing conditions in the financial and investment market. 
It probably would be impossible to put through any other plan 
by July 1. This application and the prior application by the 
Burlington have invited and urged our assistance for more than 
six months. The uncontradicted evidence is that the method 
proposed, despite its cost, is the best available and the only one 
the success of which is virtually assured.? 


McCuorp, Commissioner, dissenting: 

In view of its tremendous importance and far-reaching conse- 
quences, the very large amount involved, and the effect upon our © 
future action, I regret very much that I am unable to concur in 
the view of the majority. The plan submitted by the northern 
lines is, in my judgment, so expensive and so at variance with 
the spirit and purpose of the amended act, and so foreign to the 
interests of the public and the carriers, that I am constrained to 
withhold my assent. Among the details recited in the majority 
report certain striking facts stand out. Twenty years ago the 
northern lines jointly acquired approximately 97 per cent of the 
capital stock of the Burlington, and to obtain the funds necessary 
for the purchase, issued their joint and several 4 per cent bonds, 
aggregating $215,227,000, maturing July 1, 1921, collaterally se- 
cured by deposits of the capital stock so purchased by them. Dur- 
ing that period the Burlington dividends have paid the interest 
upon the joint 4s, the northern lines have distributed dividends 
upon their own capital stock, and have expended various sums in 
maintenance, betterments, and extensions; but nothing has been 
set aside as a sinking fund to retire any part of their bond issue, 
and at the end of the 20-year period they have failed to cancel a 
single dollar of the indebtedness incurred for the sole purpose of 
obtaining control of another trunk line. To postpone the day of 
reckoning they now propose a joint refunding issue of $230,000,000, 
initially increasing their outstanding obligation by approximately 
$15,000,000, to be floated in accordance with a plan which will net 
them about $210,000,000, after deducting the discount and under- 
writing costs. Thus, at the threshold, not only are they faced 
with an expenditure of approximately $20,000,000 to accomplish 
merely the flotation of the issue, but the net proceeds will fall 


1 The issue of £230,000,000 joint convertible 614 per cent bonds was successfully 
sold, and represented the largest piece of corporate financing in the history of 
railroad transportation.—Ed. 
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almost $5,000,000. short of the principal sum necessary to meet 
and retire the outstanding joint 4s, and, as frankly admitted, this 
deficit must be “dug up” from other sources. This is not all; 
they are to assume a 15-year undertaking to pay an interest rate 
increased by more than 50 per cent per annum, which will aggre- 
gate over $86,000,000 additional fixed charges for that period, 
based upon a principal enlarged by nearly $15,000,000 and callable 
at 31% per cent above par, equal to 12 per cent of par in excess of 
the initially available net. So, also, in the event the privilege of 
the conversion into the Northern Pacific 6s is exercised, within the 
prescribed limits, those bonds, although enjoying a lower interest 
rate, are callable after 15 years at a premium of 10 per cent 
of par. ; 

The foregoing brief review discloses the prodigality of the trans- 
action, the cost of which must sooner or later be met by travelers 
and shippers or else impair by so much the resources of the appli- 
cants. Having been unable during a period of 20 years to abate 
a single dollar’s worth of their outstanding joint 4s, there is scant 
hope that the northern lines will be able to reduce the new and 
more burdensome undertaking or even recoup the initial sacrifice 
with which it is to be launched, and the approval by the majority 
includes no such requirement for the future. Certainly, the present 
progression is in the direction of disaster. This is not a matter 
of negotiating a loan with which to continue those lines as going 
concerns, but solely to enable them to retain control of the Burling- 
ton; and it can not be successfully contended that the present 
scheme is necessary to maintain this triple alliance as a transconti- 
nental system, in view of our power to prescribe through routes 
and joint rates and to provide for joint use of terminals upon ap- 
propriate terms. 

Viewing the matter from all angles, I think we should limit our 
authorization to an issue of refunding bonds of the northern lines 
in an amount sufficient to retire the maturing issue, bearing in- 
terest at a rate of 6 per cent and secured by the joint mortgage and 
by the collateral now having a materially increased value, to be 
exchanged par for par by negotiation with the present bondholders. 
An admissible alternative would be an appropriate extension or 
renewal of the present obligations for a further period of something 
like two or three years, even at 7 per cent, the present indications 
being that the interest rate has passed the peak and will then have 
declined to a reasonable figure; and before the expiration of that 
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time steps could be taken to place refunding bonds in the hands of 
investors on less costly terms. . . . 


4, Caprran Stock witHout Par VALUE 1 


By THE COMMISSION: 

The El Paso & Southwestern Company, a common carrier by 
railroad engaged in interstate commerce, has duly applied for au- 
thority under section 20a of the interstate commerce act to issue 
750,000 shares of capital stock without par value. No objection 
has been made to the granting of the application. 

The applicant proposes to amend its certificate of incorporation 
so as to change its present authorized capital stock of $35,000,000, 
divided into 350,000 shares of the par, value of $100 each, into 
1,000,000 shares of capital stock without nominal or par value. 
Of the new shares, 750,000 will be issued to the present stockholders 
in exchange for their stock. There are 250,000 shares, of an aggre- 
gate par value of $25,000,000, now outstanding. The proposed 
exchange, therefore, will be on a basis of three shares of the new 
stock for one of the old. Appropriate resolutions were adopted by 
the applicant’s board of directors on December 23, 1920, and the 
proposed amendment was approved unanimously at a meeting of 
stockholders held February 8, 1921, at which all of the stockholders 
were present or represented. It appears that such amendment is 
authorized by the general corporation act of New Jersey, under 
which the applicant was incorporated. 

Of the shares authorized by the proposed amendment, 250,000 
are for the present to remain unissued, subject to the future 
requirements of the carrier. No other change in the applicant’s 
financial structure is now contemplated. 

We find that the proposed issue and exchange of capital stock 
without par value by the applicant as aforesaid (a) are for a lawful 
object within its corporate purposes, and compatible with the 
public interest, which is necessary and appropriate for and con- 
sistent with the proper performance by it of service to the public 
as a common carrier, and which will not impair its ability to per- 
form that service, and (6) is reasonably necessary and appropriate 
for such purpose. 

An appropriate order will be entered. 

1 Application of the El Paso and Southwestern Company for Authority to Issue 


Capital Stock without Par Value, 70 I. C. C. 208 (July 18, 1921). See Jones, pp. 
11-12. 
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EasTMANn, Commissioner, dissenting: 

I have been unable in this case to discover good reason for per- 
mitting the substitution of three shares of stock without par value 
for every share of par value stock. Applicant operates in the 
states of Arizona, New Mexico, and Texas, and in Mexico a system 
of railroad companies, which it controls through stock ownership 
or lease or both. It owns no railroad property except equipment. 
It has outstanding stock of the par value of $25,000,000 and no 
funded debt, and on December 31, 1919, its surplus amounted to 
$16,327,599. The record shows that dividends of 8 per cent were 
paid in 1917, 1918, 1919 and 1920, but is silent with respect to the 
dividends paid prior to 1917. 

Applicant believes that its “present capital stock of $25,000,- 
000 is in itself a misstatement of the value of the property as it 
stands today,” and apparently thinks that this fact may prejudice 
the valuation which we now are making. It feels that it has a 
“right to ask that that valuation shall not be prejudiced, or 
affected injuriously or otherwise, by the par value of the outstand- 
ing capital stock.’”’ The view is also expressed that “there is a 
great prejudice in this country against the payment of large divi- 
dends per share,” and applicant claims that it is ‘entitled to be 
free from difficulties of combatting that principle, that feeling.’ 

There is more in the same vein, but the reasons advanced for the 
issue of stock with no par value may briefly and fairly be summar- 
ized as a fear that the outstanding par-value stock may operate 
as a restraint upon us in fixing the value of the property, plus a 
desire to be able to increase dividend payments in a less conspicuous 
way than is now possible. No reasons of more substance than 
these are offered, and no claim is made that the existing par- 
value stock has in any way hindered the development of the 
company or checked its prosperity. 

The petition might well be dismissed for failure to make a case, 
but there are positive reasons for denial. Of late a strong move- 
ment has developed in favor of the issue of stock without par value 
by railroads and public utilities. It is, I think, significant that this 
movement has coincided with the rapid growth of public regulation 
of security issues. Whether or not stock with no par value is 
desirable in the case of ordinary industrial enterprises I do not 
undertake to say, but I entertain little doubt that so far as public 
service corporations are concerned, it is the manifestation of an 
unsound tendency subversive of the public interest. 
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Those who favor no par value are wont to say that stock with 
par value is misleading, because par value seldom, if ever, repre- 
sents correctly the actual value of the property. But no one is - 
misled, for it has been well and commonly known for many years 
that par value and actual value are not the same thing. The 
theory of par value is only that it represents cash or its equivalent 
that has been invested in the property. The trouble in the past has 
been that loose and pernicious corporation laws have made this 
true merely in theory and not in practice. Now that these laws 
are being corrected, we have the movement in favor of stock with 
no par value. 

My conviction is that the doctrine of so-called ‘‘value”’ is full 
of pitfalls, and that the path to soundness and stability in public 
service corporation finance under private management lies instead 
in the recognition and protection of investment honestly and 
prudently made. The distinguishing feature of a public service 
corporation is that it is monopolistic in nature and entitled to make 
only just and reasonable charges for its services. Those charges 
are just and reasonable which in the aggregate meet the reasonable 
cost of the services, including in that cost a sufficient return, 
fluctuating if need be with changing conditions, upon legitimate 
investment to induce a continuing influx of necessary capital. If 
such charges are permitted, no claim of confiscation can possibly 
be sustained. 

Under public regulation, investment is a thing definite, certain, 
and easily ascertained. So-called “value,” as the word is now used 
in railroad and public-utility circles, is a thing of uncertainties, 
contradictions, artificialities, metaphysical subtleties, absurdities, 
and opportunities for public plunder. I am fully persuaded that 
it is desirable and in the public interest that outstanding capitaliza- 
tion should represent as nearly as practicable legitimate invest- 
ment, and that the return upon that investment should clearly 
appear without disguise of any sort. We are a long distance from 
that now but can at least move in the right direction. Stock with- 
out par value in my opinion is a step in the wrong direction and 
toward speculation, instability, and confusion of the public mind. 


CHAPTER XXI 
REGULATION OF MANAGEMENT 


1. NEw Construction ! 
A. GENERAL PRINCIPLES 2 


The requirement of the law that a certificate of public con- 
venience and necessity shall be required as a condition precedent 
to the construction and operation of new lines of railroad, is as 
follows: 


“No carrier by railroad subject to this Act shall undertake the 
extension of its line of railroad, or the construction of a new line of 
railroad, or shall acquire or operate any line of railroad, or exten- 
sion thereof, or shall engage in transportation under this Act over 
or by means of such additional or extended line of railroad, unless ° 
and until there shall first have been obtained from the Commission 
a certificate that the present or future public convenience and 
necessity require or will require the construction, or operation, or 
construction and operation, of such additional or extended line of 
railroad.” 


This section was enacted pursuant to a recommendation of the 
Interstate Commerce Commission in its annual report for 1919. 
The legislative history of the new section shows that it was 
intended, first, to aid in stabilizing the credit of existing railroads; 
second, to help in solving the problem of the ‘weak roads,” by 
preventing new construction which gives little promise of finan- 
cial success; and third, to operate in furtherance of the consolida- 
tion program contained in other sections of the Act. 

The tests which the Interstate Commerce Commission is re- 
quired to apply in determining whether or not there shall be new 
railroad construction are not clearly defined. The only condition 
precedent to the granting of such a certificate in the law itself is a 
finding “that the present or future public convenience and ne- 


1See Vanderblue and Burgess, pp. 293-299, 354-356, and Jones, pp. 558-559. 

2 From Kenneth F. Burgess, ‘‘ Federal Regulation of Railway Management and 
Finance,” Harvard Law Review, vol. 37, pp. 710-716 (April, 1924). Reproduced 
by permission. 
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cessity require or will require the construction, or operation” of 
such extension or new line. This terminology has been con- 
strued by the Commission to mean “urgent, immediate public _ 
need.” 

Grants of similar administrative discretion pertaining to rail- 
road construction have been upheld when conferred by the legis- 
latures of states upon state railroad commissions. While neither 
the state legislatures nor Congress could lawfully delegate to an 
administrative board, or to any other department of the Gov- 
ernment, the determination of the constituent elements of public 
policy or public interest, there is little likelihood of the present 
legislation’s being held void as a delegation of legislative power 
when the section is read and construed, as it should be, in the 
light of other sections of the Act of which it is a part. So con- 
strued, the essential ‘‘public convenience and necessity’’ includes 
the following tests: (1) whether or not the proposed line of railroad 
would probably be a financial success without burdening its con- 
nections through its demands for excessive divisions of joint rates; 
(2) whether or not the proposed construction would result in a 
parallel and competing line of railroad which would satisfy only a 
local demand and interfere with the strengthening of existing 
railroads; and (8) whether or not the proposed construction 
would complicate the consolidation of existing lines of railroad 
within the purview of Section 5 of the Interstate Commerce Act. 
In addition, any other definitions of public interest in the Inte:- 
state Commerce Act should be applied, such as the inhibition of the 
so-called commodities clause, designed to divorce transportation 
systems from manufacturing and mining enterprises. 

In administering this section of the law, the Interstate Com- 
merce Commission has not announced in concrete form the exact 
principles which it has applied in granting or denying these cer- 
tificates. It has denied a certificate on the ground of the im- 
probability of financial success on the part of the proposed rail- 
road. On the other hand, even though doubt existed as to the 
adequacy of the prospective return, it has issued a certificate to 
permit the development of extensive coal deposits which would 
otherwise be retarded. In a number of cases it has issued certifi- 
cates for the construction of branch lines to provide transportation 
facilities for new coal mining developments. In another case, 
Division 4 of the Commission denied a certificate for the construc- 
tion of an extension to reach a proposed coal development, but 
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the full Commission on rehearing reversed the decision and issued 
the certificate. 

Where intercorporate relationship was disclosed between the 
coal mining company and a new railroad corporation proposing 
to construct a line of railroad in a territory already well supplied 
with transportation, the Commission denied a certificate. As 
to a proposed railroad to be operated exclusively in intrastate 
commerce, a certificate was denied for lack of jurisdiction. But 
where an intrastate railroad sought to extend its operations to 
interstate commerce, a certificate was granted. In general, also, 
the applications of existing railroads to make extensions have 
been granted by the Commission. Likewise, the construction of 
new lines to eliminate terminal congestion has been approved. 

The majority of the applications for certificates to construct 
and operate railroads have been uncontested and have been 
handled largely as routine matters. The applicant has been re- 
quired to file a reply to a questionnaire describing the purpose, 
cost, public benefit, probable traffic, expected financial return, 
and other detailed matters in connection with the proposed con- 
struction or operation. In many instances no formal hearing has 
been held. 

Probably the most interesting problem of law which arises 
under this section is the extent to which the Commission may 
prevent the building of new lines of railroad, in the event that 
the promoters proceed with construction without applying for 
a certificate or after one has been denied. Unless the Commis- 
sion can prevent construction in such cases the practical benefits 
of the statute to the general public may be greatly impaired. 
For, as the Commission has said, ‘a railroad once built ordi- 
narily must be operated and permitted to earn a living.” Ap- 
parently with this thought in mind some railroad promoters 
have proceeded with the construction of a new line of railroad 
under a certificate of convenience and necessity issued by a state 
commission without securing a similar certificate from the In- 
terstate Commerce Commission. Where such construction was 
commenced prior to the operative date of the new section of 
the Interstate Commerce Act, that is, prior to the expiration 
of the ninety-day period following February 29, 1920, no cer- 
tificate is required by law. But where a railroad company al- 
ready subject to the Interstate Commerce Act undertakes the 
construction of an extension or a new line of railroad, it may be 
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enjoined from proceeding until it has secured such a certificate — 


from the Interstate Commerce Commission, even though the 
new line is intended only as an instrumentality of intrastate 
commerce. This is because its ‘‘unremunerative operation 
would or might burden or cripple the main line and thereby affect 
its utility for service as an artery of interstate and foreign com- 
merce.” 

The difficult question arises where a new corporation under- 
takes new railroad construction within the boundaries of a state, 
contending that it will be, at least in the beginning, purely an 
instrumentality of intrastate commerce. It has been suggested 
that the Interstate Commerce Commission has no jurisdiction 
in such a case and that Congress could not legislate in respect 
thereto. An injunction to prevent the construction of a railroad 
within a state, where no certificate had been secured from the 
Interstate Commerce Commission, has been denied by a district 
court of the United States. No consideration appears to have 
been given by the court to the fact that the railroad intended 
to interchange cars with railroads engaged in interstate commerce 
under the Interstate Commerce Act. : 

It is a well-known fact that short-line railroads in general 
have an inadequate car supply and rely largely, if not exclu- 
sively, upon their connections to furnish them with cars with 
which to handle their traffic. The car supply of an interstate 
carrier is used interchangeably in interstate and intrastate trans- 
portation and, as such, the Interstate Commerce Commission 
may exercise plenary control in respect to distribution, and Con- 
gress may regulate in respect to safety devices. It is to be re- 
called that the section requiring certificates from the Interstate 
Commerce Commission applies to carriers ‘‘by railroad subject 
to this Act” (Interstate Commerce Act). By another provision 
of the same Act, Congress has provided 


“that the provisions of this Act shall apply to common carriers 
engaged in the transportation of passengers or property wholly 
by railroad . . . but shall not apply to the transportation of 
passengers or property, or to the receiving, delivering, storage, or 
handling of property, wholly within one state. . . .” 


In spite of this limitation, however, the Supreme Court has 
upheld the right of the Interstate Commerce Commission to pre- 
scribe intrastate rates in order to remove unjust discrimination 


t 
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against interstate commerce. Where, therefore, a railroad corpo- 
ration has applied to the Interstate Commerce Commission for 
a certificate of convenience and necessity to construct a railroad 
_and such a certificate has been denied, or where it affirmatively 
appears that the new railroad will utilize existing instrumental- 
ities of interstate commerce, such as freight cars, terminal facil- 
ities and the like, Congress may well have power to prevent 
such railroad construction as a necessary incident to its effective 
control of interstate commerce. 

As to the necessity for a certificate from the Interstate Com- 
merce Commission as a condition precedent to operation of a new 
line in interstate commerce, as distinguished from its construction, 
both the power of Congress and the provisions of the statute 
are clear. Congress may, in its plenary control of interstate 
commerce, impose whatever restrictions it deems proper upon 
those who seek to engage in it. It may even prohibit such 
commerce entirely. There can be no material difference be- 
tween requiring those who seek to engage in such commerce 
by railroad to comply with fixed standards and the imposition 
of enrollment and license requirements upon vessels, or the con- 
demnation of a bridge across a navigable river as an unlawful 
structure. 

Under the present statute, the Interstate Commerce Commis- 
sion, by withholding a certificate, may prevent the operation of 
a new line in interstate commerce. It may also, under the car- 
service sections of the Interstate Commerce Act, prevent the use 
of cars and locomotives of carriers subject to that Act, by rail- 
roads operating in intrastate commerce. Theoretically, these 
powers may constitute grave deterrents to those who would 
undertake new railroad construction without securing a federal 
certificate, but as a practical matter, they may fail to deal ade- 
quately with the real source of difficulty. When a new railroad 
is actually constructed and operated in intrastate commerce, 
it may be more embarrassing to refuse it permission to operate 
in interstate commerce than it would have been to prevent its 
construction altogether. The major part of the investment by 
the public has already been made and the local demands for the 
issuance of a certificate become much more insistent than they 
were before such a railroad was built. The exact limits of the 
Commission’s power under the present law in this regard remain 
to be determined by the courts. 
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B, JEFFERSON SOUTHWESTERN CASE ! 


By THE COMMISSION: _ 

The original report denying the application, 76 I. C. C., 778, was | 
issued on March 14, 1923. Subsequently, upon petition of the ap- 
plicant, the case was reopened for further hearing and by the same 
order representatives of various interests of Mount Vernon, IIl., 
and of Jefferson County, in which it is situated, were allowed to 


Puate 21.—Railroads in Jefferson County, Illinois. 


intervene. The rehearing was conducted for us by the Illinois 
Commerce Commission, and later the case was orally argued. 

The evidence submitted at the rehearing was largely in amplifi- 
cation and reenforcement of that at the original hearing. For con- 
venience, the principal facts shown by the record, as supplemented, 
will be recapitulated. 

The route of applicant’s line lies wholly within the State of 
Illinois and extends in a southwesterly direction from Mount Ver- 
non about 11 miles to a point called Nason, at which a coal mine 
is being developed. From this point it extends westwardly about 
3 miles to a connection with the Chicago, Burlington & Quincy, 
hereinafter called the Burlington. The annexed map shows the 


1 Construction of Line by Jefferson Southwestern, 86 I. C. C. 796 (April 15, 1924). 
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position of the line in relation to others. It was projected in the 
interest of the Illinois Coal Corporation, and its principal use will 
be the transportation of coal for that corporation. It will engage 
in general transportation service, carrying passengers and express 
as well as freight, but it is expected that at least 90 per cent of its 
tonnage will be coal. At the original hearing it was stated that 
the capacity of the mine at Nason would be 8,000 tons per day, 
but at the later hearing this figure was advanced to 10,000 tons. 
It will be an unusually large mine. Two shafts have been sunk, a 
power house and other mine buildings have been erected, and 
about 100 houses have already been built upon the town site. 
There are said to be indications of a continuous body of coal ex- 
tending along the route from Nason to Mount Vernon, so that 
additional mines are probable. It was testified that the coal is of 
superior quality. 

The line traverses a farming country of rather low productive 
capacity. The annual shipments from this region amount to about 
40 cars of hay, 26 cars of eggs, and 50,000 pounds of butter fat, 
moving largely to points outside of Illinois. The route between 
Mount Vernon and Nason lies along a low ridge and there are 
creeks on the east and west which overflow in rainy seasons, cut- 
ting off communication with the railroads in those directions; but 
it was also testified that the construction of 1 mile of hard road 
across either of these creek bottoms would relieve the difficulty. 
The territory is naturally tributary to Mount Vernon, a city of 
about 10,000 inhabitants, with which it is connected by highway. 
The testimony is that about 1,000 people are nearer the new road 
than to other lines, but it is predicted that a town of perhaps 
5,000 inhabitants will soon grow up at Nason, provided interstate 
transportation is afforded. It is claimed that the Nason mine 
will employ 1,500 men. Applicant proposes to maintain regular 
passenger service by the operation of a gasoline-motor car, and 
to establish three nonagency stations between Mount Vernon and 
Nason for passengers and prepaid less-than-carload freight. 

The new line will connect at Mount Vernon, either directly, or 
by means of switch tracks, with the Chicago & Eastern Illinois, 
Louisville & Nashville, Southern, and Wabash, Chester & Western, 
and at its southwestern extremity with the Burlington. At the 
time of the rehearing negotiations were in progress for connec- 
tions with trunk lines at Mount Vernon. The Burlington stated 
for the record that it is willing to build a spur track from a point on 
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its railroad near Waltonville, Ill., to Nason, and to provide ade- 
quate service thereon, but that it will not construct or operate 
such a line if obliged to meet the competition of the applicant in 
interstate commerce. The Chicago & Eastern Illinois and the 
Wabash, Chester & Western also indicated their willingness to 
build spur tracks to the new mine. A track about 4 miles in length 
built from the mine to Waltonville would connect with both the 
Burlington and the Wabash, Chester & Western. By using the 
line of the latter connection could be made with other trunk lines 
at Mount Vernon. It is shown that the bulk of the coal from 
southern Illinois now moves to the north and northwest to territory 
reached by the Burlington or by its connections. Mines in this 
field, as a rule, are served by industrial tracks to the trunk lines, 
and not by independent short lines. Interveners express the belief 
that if the applicant is permitted to construct its line and to secure 
its expected advantages in service and divisions of rates, other 
coal-producing companies in the southern Illinois field will en- 
deavor to follow its example. 

It was shown at the rehearing that soon after our ouleiaal report 
the applicant proceeded with the construction of its proposed line 
and that it has completed the portion from Mount Vernon to 
Nason, leaving for construction only the 3 miles between Nason 
and the Burlington. Operation of the line between Mount Vernon 
and Nason was commenced about October 1, 1923, and has since 
been continued. Freight, passengers, and express have been car- 
ried, but all such transportation is claimed to have been in intra- 
state commerce. The Illinois Commerce Commission has granted 
a certificate of convenience and necessity authorizing the construc- 
tion and operation of the railroad as an intrastate carrier in IIli- 
nois, and the validity of the certificate has been upheld by the 
Supreme Court of Illinois. It appears, also, that the Illinois Coal 
Corporation had borrowed $3,500,000 in reliance upon the con- 
struction of the new line and the shipment of coal from the mine at 
Nason. The issue of securities by applicant to provide funds for 
construction has been approved by the Illinois commission, but our 
approval of such issue has not been sought, although it seems that 
applicant is a “corporation organized for the purpose of engaging 
in transportation by railroad subject to” the interstate commerce 
act. See paragraph (1) of section 20a of that act. The record 
indicates that the cost of construction to October 1, 1923, including 
some equipment, was about $426,000, and that it will cost approxi- 
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mately $100,000 more to build to a connection with the Burlington 
and about $75,000 to build yard tracks at each terminus. - 

The fact that the proposed new line of railroad has in part been 
constructed for use in intrastate commerce has no bearing upon the 
issue by which we are confronted. It can not properly be permitted 
to influence our decision. There had been no construction at the 
time of the original report, and the issue is the same now as it was 
then. So far as interstate commerce is concerned, the proposed 
line does not exist. 

There seems little disposition to deny that public convenience 
and necessity require the building by some agency of some line of 
railroad which will serve the new mine at Nason. The disputed 
questions are two: (1) Whether such line of railroad should follow 
the route proposed by applicant, and (2) whether it should be 
built by applicant. 

The first question may be answered by considering the possible 
alternatives. A spur track from Nason to a connection with the 
Burlington would be shorter and cheaper, but, unless built to 
Waltonville, it would afford an outlet over but one railroad. Even 
if it reached Waltonville this would still be largely true, for the 
Burlington would hardly permit itself to be short-hauled by turn- 
ing the traffic over to the Wabash, Chester & Western. The 
building of a spur track by the Burlington would in all probability 
be followed by the construction of spur tracks by both the Chicago 
& Eastern Illinois and the Wabash, Chester & Western. We have 
on the one hand, therefore, three spur tracks reaching three sepa- 
rate railroads and, on the other hand, the line proposed by the ap- 
plicant reaching Mount Vernon and a connection with the Bur- 
lington. 

Applicant’s route follows the low ridge between the waterways 
with no severe grades or curves, and at Mount Vernon it affords 
connection not only with the Chicago & Eastern Illinois, but with 
the Southern and the Louisville & Nashville as well, and possibly 
with the Wabash, Chester & Western. At the other end it con- 
nects with the Burlington. Mount Vernon is the largest town 
in the vicinity and the natural trading center. While the three 
suggested spur tracks might, in the aggregate, cost somewhat 
less than applicant’s line, although there is no certainty as to such 
lower cost, switching operations would be multiplied at the mine, 
trunk-line connections would be less favorable than those afforded 
by applicant’s route, and there would be far less opportunity for 
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a convenient passenger and express service. We are of the opinion 
that if some line of railroad is to serve the new mine and the very 


considerable population which it promises to attract, applicant - 


has selected the best route and the one which will be of maximum 
public convenience. 

The second question is the more difficult, and it raises a very 
serious issue of public policy. In our original report we said, at 
page 780: 


The Illinois commission has authorized the applicant to issue 
$700,000 of capital stock of which about $500,000 has been sub- 
scribed. Approximately $175,000 thereof was subscribed by the 
stockholders of the coal company and the remaining subscriptions 
were procured by its president. The line has been projected and 
promoted in the interests of the coal company. It was originally 
intended, as the Illinois commission found, that the interests 
controlling the coal company would finance the proposed railroad. 
The promoters concluded, however, that it was best to procure 
subscriptions from persons not stockholders of the coal company 
and that has been done to the extent and in the manner stated. 
Three, at least, of the applicant’s five directors are officers and 
directors of the coal company and the only witnesses appearing 
in this case as incorporators or directors of the applicant, or as 
having any pecuniary interest therein, are officers of the coal 
company. 


No facts were developed at the rehearing which make it neces- 
sary to modify this statement. The Burlington urges that the 
proposed interstate transportation of coal by applicant for the 
Illinois Coal Corporation would be in violation of the commodities 
clause of the interstate commerce act. This is paragraph (8) of 
section 1, reading as follows: 


From and after May first, nineteen hundred and eight, it shall 
be unlawful for any railroad company to transport from any State, 
Territory, or the District of Columbia, to any other State, Terri- 
tory, or the District of Columbia, or to any foreign country, any 
article or commodity, other than timber and the manufactured 
products thereof, manufactured, mined or produced by it, or under 
its authority, or which it may own in whole or in part, or in which 
it may have any interest, direct or indirect, except such articles 
or commodities as may be necessary and intended for its use in 
the conduct of its business as a common carrier. 


It was because of this commodities clause, undoubtedly, that the 
promoters of applicant concluded “that it was best to procure sub- 
scriptions from persons not stockholders of the coal company.” 
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Whether or not they have succeeded in escaping from the clause 
. may be doubted, for its language is very broad and it has been 
broadly interpreted by the United States Supreme Court. .. . 

This brings us to a consideration of some of the reasons under- 
lying the commodities clause and of the reasons which lead the 
protestants in this case so strongly to oppose the granting of the 
desired certificate of public convenience and necessity. In our 
original report we said, at page 782: 


It is evident that the purpose of the promoters is to benefit from 
competition between the applicant’s proposed connections. The 
president of the applicant and of the coal company, being asked 
why he wished to build the line, testified that the more transporta- 
tion a coal mine has, the better off it is. Undoubtedly advantages 
would be sought in connection with through rates and divisions, 
absorption of switching charges, and the supply of cars. Indeed 
the promoters have already entered into negotiations with the 
trunk lines for favorable arrangements as to these matters. 


Control of or affiliation with a short-line railroad by an industry 
furnishing a large volume of traffic opens the door to grave abuse, 
particularly when the short line connects with more than one 
trunk-line railroad. By playing one connection against the other 
they have frequently been able to gain concessions in divisions, 
or in car supply, or in other matters, which have, in practical 
effect, amounted to a preference of, or rebate to, the controlling 
or affiliated industry. Many such cases have taken our time and 
attention in the past, and they continually arise. Moreover the 
connecting trunk lines, because of their competition with each 
other, ofter hesitate to bring such cases to our attention, and they 
have usually been considered either upon our initiative or upon 
complaint of some industry which is aggrieved by the preference. 
While the abuse has been limited by our regulation, it is doubtful 
whether it has been abated. It is not surprising that carriers like 
the Burlington fear the advent of a short-line industrial railroad 
in the southern Illinois coal field. 

We are not empowered to administer or enforce the commodities 
clause, but certainly we ought not to grant a certificate of public 
convenience and necessity for the construction of a railroad whose 
operation, it seems reasonable to believe, may prove to be in viola- 
tion of that clause. In our opinion, however, the dangers against 
_ which the commodities clause was directed may in this case be 
avoided by the attachment of a condition to the issuance of the 


512 RAILROADS: CASES AND SELECTIONS 


certificate. Paragraph (20) of section 1 provides that the com- 
mission— 

shall have power to issue such certificate as prayed for, or to refuse - 
to issue it, or to issue it for a portion or portions of a line of railroad, 
or extension thereof, described in the application, or for the partial 
exercise only of such right or privilege, and may attach to the issu- 
ance of the certificate such terms and conditions as in tts judgment 
the public convenience and necessity may require. [Italics ours.] 


Plainly we are not limited to the mere grant or denial of the cer- 
tificate sought for, but may shape our action in many intermediate 
forms to meet the public need. 

Railroads like the one here projected, to be built as a single 
outlet to two or more trunk-line connections, might well be owned, 
as many urban terminal lines are owned, jointly by such connec- 
tions. By such ownership the convenience and economy of oper- 
ation which inhere in one well-located feeder line as compared 
with two or more separately owned spur-track connections can 
be retained, and at the same time the dangers of too liberal divi- 
sions or other forms of indirect preference to the traffic-furnishing 
industry can be avoided. Yet inability to agree upon such a plan 
of joint ownership might hinder or delay the building of such a 
line, if its construction were left solely to the initiative of the 
trunk lines. The problem is to combine the initiative of the 
industry, anxious to obtain at an early date the best possible 
rail connection with the outside world, with a condition attached 
to the certificate which will protect the trunk lines and the public 
against undue exactions. 

The problem may be solved, it seems to us, by withholding the 
issuance of the certificate of convenience and necessity until some 
valid arrangement has been made and has received our approval 
under which the Chicago, Burlington & Quincy Railroad Com- 
pany, the Chicago & Eastern Illinois Railroad Company, the 
Louisville & Nashville Railroad Company, the Southern Rail- 
way Company, and the Wabash, Chester & Western Railroad 
Company shall have the opportunity at any time within a period 
of not less than five years, jointly to the extent that they may de- 
sire to participate, but severally if but one of said companies wishes 
to utilize the opportunity, to assume control of the new railroad 
company by purchasing at par such stock of applicant as may be 
issued with our approval under section 20a of the interstate com- 
merce act or by leasing its property, This arrangement may take 
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the form of a declaration of trust or a contract or any other in- 
strument that will lawfully accomplish the result desired and 
meet with our approval. 

Such an arrangement would, in our opinion, go far to eliminate 
in this case the public dangers against which the commodities 
clause was directed. Whether it would also, together with the 
precautions which have been taken by the promoters of applicant, 
avoid the technical application of that clause is not for us to de- 
cide. It is enough to say that it leaves that question in sufficient 
doubt so that we believe that we are justified in proceeding along 
the lines indicated. 

Upon the facts presented we find that, if and when a valid ar- 
rangement of the character above described has received our ap- 
proval, the present and future public convenience and necessity 
will require the construction and operation by applicant of the 
line of railroad in Jefferson County, IIl., described in the applica- 
tion. We further find that the matters of record do not justify 
the grant of permission to retain excess earnings and such request 
will be denied. 

The proceeding will for the present be held open and an appro- 
priate certificate and order will be entered in the event above 
specified. 


Hau, Chairman, dissenting: 

The gist of the conclusion reached by the majority seems to be 
that the present and future public convenience and necessity will 
require the construction and operation by applicant of the line 
of railroad described in its application, but only on condition that 
applicant will bind itself to abdicate in favor of some other com- 
mon carrier or carriers at any time within five years. 

Such a conclusion is self-contradictory. If public convenience 
and necessity require operation by applicant how can they require 
surrender of that operation to a would-be lessee, or an option on 
applicant’s stock, at par, to a nonapplicant carrier? It seems to 
me that if ‘present and future public convenience and necessity” 
will not warrant construction and operation by applicant in the 
absence of such a condition, acceptance of the condition will not 
supply the defect and the application should be denied. But, as 
it is, if the condition should prove to be void, because beyond our 
power to exact, the finding will apparently stand and the certificate 


must issue, 
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Arrcutson, Commissioner, dissenting: 

In my opinion the question presented for our decision under the 
statute is whether the present or future public convenience and 
necessity require or will require the operation of this line of rail- 
way, and that such question should be determined by us without 
reference to conditions as to what corporation shall own or operate 
the railway, or whether the owner or operator hereafter may 
conceivably violate the commodities clause or some other statute. 
The. conditions sought to be imposed by the majority are, in my 
view of the issue, beyond our power in a proceeding of this charac- 
_ ter. As the applicant has shown that the public convenience and 
necessity require and will require the operation of the railway in 
interstate commerce, as it is now being operated in intrastate com- 
merce by authority of the State of Llinois under a similar statute, 
a certificate should issue, without conditions, as prayed. 

ComMISSIONER Cox authorizes me to state that he joins in 
this expression of dissent. 


2. Divisions oF Joint Ratss ! 


Mr. Justice BRANDEIS delivered the opinion of the Court. 

Transportation Act 1920, c. 91, § 418, 41 Stat. 456, 486, amend- 
ing Interstate Commerce Act, § 15 (6), authorizes the Commis- 
sion, upon complaint or upon its own initiative, to prescribe, after 
full hearing, the divisions of joint rates among carriers parties to 
the rate. In determining the divisions, the Commission is directed 
to give due consideration, among other things, to the importance 
to the public of the transportation service rendered by the several 
carriers; to their revenues, taxes, and operating expenses; to the 
efficiency with which the carriers concerned are operated; to the 
amount required to pay a fair return on their railway property; to 
the fact whether a particular carrier is an original, intermediate, 
or delivering line; and to any other fact which would, ordinarily, 
without regard to the mileage haul, entitle one carrier to a greater 
or less proportion than another of the joint rate. 

Invoking this power of the Commission, the railroads of New 
England instituted, in August, 1920, proceedings to secure for 
themselves larger divisions from the freight moving between that 
section and the rest of the United States, the joint rates on which 
had just been increased pursuant to the order entered in Ex parte 


1The New England Divisions Case, 261 U. S. 184 (February 19, 1923). See 
Vanderblue and Burgess, pp. 358-362. 


I 


REGULATION OF MANAGEMENT 515 


74, Increased Rates, 1920, 58 I. C. C. 220. More than 600 car- 
riers of the United States, mostly railroads, were made respondents. 
The case was submitted on voluminous evidence. On July 6, 1921, 
a report was filed. The relief sought was not then granted; but no 
order was entered. Instead, the parties were directed by the report 
to proceed individually to readjust their divisional arrangements; 
and the record was held open for submission of the readjustment; 
New England Divisions, 62 I. C. C. 513. . This direction was not 
acted on. Five months later the case was reargued upon the same 
evidence. On January 30, 1922, the Commission modified its 
findings and made an order (amended March 28, 1922) which 
directed, in substance, that the divisions, or shares, of the several 
New England railroads in the joint through freight rates be in- 
creased 15 per cent. New England Divisions, 66 I. C. C. 196. 
Since it did not increase any rate, it necessarily reduced the aggre- 
gate amounts receivable from each rate by carriers operating west 
of Hudson River. The order was limited to joint class rates and 
those joint commodity rates which are divided on the same basis 
as the class rates. It related only to transportation wholly within 
the United States. It was to continue in force only until further 
order of the Commission. And it left the door open for correction 
upon application of any carrier in respect to any rate. 

Prior to the effective date of that order, there was in force be- 
tween each of the New England carriers and substantially each of 
the railroads operating west of the Hudson, a series of contracts 
providing for the division of all joint class rates upon the basis of 
stated percentages. These agreements were in the form of express 
contracts. Section 208 (b) of Transportation Act, 1920, provided 
that all divisions of joint rates in effect at the time of its passage 
should continue in force until thereafter changed either by mutual 
agreement between the interested carriers or by state or federal 
authorities. The second report enjoined upon all parties the neces- 
sity for proceeding, as expeditiously as possible, with a revision of 
divisions upon a more logical and systematic basis; made specific 
suggestions as to the character of the study to be pursued; and 
invited carriers to present to the Commission any cases of inability 
to agree upon such revision. No further application was, however, 
made to the Commission. 

In March, 1922, this suit was commenced in the federal court 
for the Southern District of New York to enjoin enforcement of the 
order and to have it set aside as void. The Akron, Canton & 
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Youngstown Railway and forty-three other carriers joined as 
plaintiffs, suing on behalf of themselves and others similarly 
situated. The United States alone was named as defendant. But 
the Interstate Commerce Commission and ten New England 
carriers intervened as such, and filed answers. The case was then 
heard, on application for an interlocutory injunction, by three 
judges under the provisions of Urgent Deficiencies Act, October 22, 
1913, c. 32, 38 Stat. 208, 219. The full record of the proceedings 
before the Commission, including all the evidence, was introduced. 
The injunction was denied, 282 Fed. 306; and the case is here by 
direct appeal. Plaintiffs urge six reasons why the order of the 
Commission should be held void. 

First. It is contended that the order is void, because its purpose 
was not to establish divisions just, reasonable and equitable, as 
between connecting carriers, but, in the public interest, to relieve 
the financial needs of the New England lines, so as to keep them in 
effective operation. The argument is that Congress did not author- 
ize the Commission to exercise its power to accomplish that pur- 
pose. An order, regular on its face, may, of course, be set aside if 
made to accomplish a purpose not authorized. . . . But the order 
here assailed is not subject to that infirmity. 

Transportation Act, 1920, introduced into the federal legislation 
a new railroad policy. . . . Theretofore, the effort of Congress had 
been directed mainly to the prevention of abuses; particularly, 
those arising from excessive or discriminatory rates. The 1920 
Act sought to ensure, also, adequate transportation service. That 
such was its purpose, Congress did not leave to inference. The new 
purpose was expressed in unequivocal language.! And to attain 
it, new rights, new obligations, new machinery, were created. The 
new provisions took a wide range.” Prominent among them are 


1 Thus: to enable the carriers ‘‘properly to meet the transportation needs of 
the public,” § 422, p. 491; to give due consideration to ‘‘the transportation needs 
of the country, * * * and the necessity * * * of enlarging [transportation] fa- 
cilities,” § 422, p. 488; to “‘best meet the emergency and serve the public in- 
terest,”’ § 402, p. 477; to ‘‘best promote the service in the interest of the public 
and the commerce of the people,” § 402, pp. 476, 477; ‘‘that the public interest will 
be promoted,” § 407, p. 482. 

* Among them are the establishment of the Railroad Labor and the Adjustment 
Boards. Title III, pp. 469-474; See Pennsylvania R. R. Co. v. United States Rail- 
road Labor Board, ante, 72; the provisions for raising capital, by new Government 
loans, § 210, pp. 468-469, by loans from the Railroad Contingent Fund (the re- 
capture provision), § 15a (10, 16), pp. 490, 491; those placing the issue of new 
securities under the control of the Commission, unaffected by the laws of the several 
States, § 439, pp. 494-496; the provision for consolidation of railways into a limited 
number of systems, § 407, pp. 480-482; provisions for securing adequate car service; 
Lambert Run Coal Co. v. Baltimore & Ohio R, R. Co., 258 U. S. 377; for joint use 
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those specially designed to secure a fair return on capital devoted 
to the transportation service.!_ Upon the Commission, new powers 
were conferred and new duties were imposed. 

The credit of the carriers, as a whole, had been seriously im- 
paired. To preserve for the nation substantially the whole trans- 
portation system was deemed important. By many railroads 
funds were needed, not only for improvement and expansion of 
facilities, but for adequate maintenance. On some, continued 
operation would be impossible, unless additional revenues were 
procured. A general rate increase alone would not meet the situa- 
tion. There was a limit to what the traffic would bear. A 5 per 
cent. increase had been granted in 1914, Five Per Cent. Case, 31 
I. C. C. 351; Id., 32 I. C. C. 325; fifteen per cent. in 1917, Fifteen 
Per Cent. Case, 45 I. C. C. 303; twenty-five per cent. in 1918, 
General Order of Director General, No. 28. Moreover, it was not 
clear that the people would tolerate greatly increased rates (al- 
though no higher than necessary to produce the required revenues 
of weak lines) if thereby prosperous competitors earned an un- 
reasonably large return upon the value of their properties. The 
existence of the varying needs of the several lines and of their 
widely varying earning power was fully realized. It was necessary 
to avoid unduly burdensome rate increases and yet secure revenues 
adequate to satisfy the needs of the weak carriers. To accomplish 
this two new devices were adopted: the group system of rate mak- 
ing and the division of joint rates in the public interest. Through 
the former, weak roads were to be helped by recapture from pros- 
perous competitors of surplus revenues. Through the latter, the 
weak were to be helped by preventing needed revenue from passing 
to prosperous connections. Thus, by marshaling the revenues, 
partly through capital account, it was planned to distribute aug- 
mented earnings, largely in proportion to the carrier’s needs. This, 
it was hoped, would enable the whole transportation system to be 
maintained, without raising unduly any rate on any line. The pro- 
of terminals; for routing; for interchange of traffic between railroads, and between 
a railroad and water carrier, § 402, pp. 476-478; § 405, p. 479; $$ 412, 413, p. 483. 

1§ 422, pp. 488, 489. To this end, also, the Commission was empowered, among 
other things, to permit pooling of traffic or earnings, § 407, pp. 480, 481; to author- 
ize abandonment of unprofitable and unnecessary lines, § 402, p. 477; Texas v. 
Eastern Texas R. R. Co., 258 U.S. 204; to fix minimum, as well as maximum, rates; 
and thus prevent cut-throat competition and the taking away of traffic from weaker 
competitors, § 418, p. 485; to prevent the depletion of interstate revenues by dis- 
criminating intrastate rates, Railroad Commission of Wisconsin v. Chicago, Burling- 


ton & Quincy R. R. Co., 257 U. S. 563; New York v. United States, 257 U.S. 591; 
and to determine the division of joint rates. 
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vision concerning divisions was, therefore, an integral part of the 
machinery for distributing the funds expected to be raised by the 
new rate-fixing sections. It was, indeed, indispensable. 

Raising joint rates for the benefit of the weak carriers might be 
the only feasible method of obtaining currently the needed rev- 
enues. Local rates might already be so high that a further in- 
crease would kill the local traffic. The through joint rates might 
be so low that they could be raised without proving burdensome. 
On the other hand the revenues of connecting carriers might be 
ample; so that any increase of their earnings from joint rates would — 
be unjustifiable. Where the through traffic would, under those 
circumstances, bear an increase of the joint rates, it might be 
proper to raise them, and give to the weak line the whole of the 
resulting increase in revenue. That, to some extent, may have 
been the situation in New England, when, in 1920, the Commission 
was confronted with the duty, under the new § 15a, of raising rates" 
so as to yield a return of substantially 6 per cent. on the value of 
the property used in the transportation service. Hx parte 74, 
Increased Rates, 1920, 58 I. C. C. 220. 

The deficiency in income of the New England lines in 1920 was 
so great that (even before the raise in wages ordered by the Rail- 
road Labor Board) an increase in freight revenues of 47.40 per cent. 
was estimated to be necessary to secure to them a fair return. On 
a like estimate, the increased revenues required to give the same 
return to carriers in Trunk Line Territory was only 29.76 per cent. 
and to carriers in Central Freight Association Territory 24.31 per 
cent. To have raised the additional revenues needed by the New 
England lines wholly by raising the rates within New England— 
particularly when rates west of the Hudson were raised much 
less—might have killed New England traffic. Rates there had 
already been subjected (besides the three general increases men- 
tioned above) to a special increase, applicable only to New Eng- 
land, of about ten per cent. in 1918. Proposed Increases in New 
England, 49 I. C. C. 421. A further large increase in rates local 
to New England would, doubtless, have provoked more serious 
competition from auto trucks and water carriers. For hauls are 
short and the ocean is near. Instead of erecting New England into 
a separate rate group, the Commission placed it, with the other 
two subdivisions of Official Classification Territory, into the 
Eastern Group; and ordered that freight rates in that group be 
raised 40 per cent. At that rate level the revenues of the carriers 
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in Trunk Line and Central Freight Association territories would, 
it was asserted, exceed by 1.48 per cent. what they would have 
received if they had been a separate group. It was estimated that 
the excess would be about $25,000,000. Substantially that amount 
(besides the additional revenue to be raised otherwise) was said 
to be necessary to meet the needs of the New England lines. 

Plaintiffs insist that Transportation Act, 1920, did not, by its 
amendment of § 15 (6) change, or add to, the factors to be con- 
sidered by the Commission in passing upon divisions; that it had, 
theretofore, been the Commission’s practice to consider all the 
factors enumerated in § 15 (6); that this enumeration merely put 
into statutory form the interpretation theretofore adopted; that 
the only new feature was the grant of authority to enter upon the 
inquiry into divisions on the Commission’s initiative; that this 
authority was conferred in order to protect the short lines, which, 
because of their weakness, might refrain from making complaint, 
for fear of giving offence; and that the power conferred upon the 
Commission is coextensive only with the duty imposed on the 
carriers by § 400 of Transportation Act, 1920, which declares that 
they shall establish “in case of joint rates * * * just, reasonable, 
and equitable divisions thereof as between the carriers subject to 
this Act participating therein which shall not unduly prefer or 
prejudice any of such participating carriers.” It is true that § 12 
of the Act of June 18, 1910, c. 309, 36 Stat. 539, 551, 552, which 
first conferred upon the Commission authority to establish or 
adjust divisions, did not, in terms, confer upon the Commission 
power to act on its own initiative. The language of the act seemed 
to indicate that the authority was to be exercised only when the 
parties failed to agree among themselves, and only in supple- 
ment to some order fixing the rates. The extent of the Commis- 
sion’s power was a subject of doubt, and Transportation Act, 
1920, undertook by § 15 (6) to remove doubts which had arisen. 
But Congress had, also, the broader purpose explained above. 
This is indicated, among other things, by expressions used in deal- 
ing with joint rates. By new § 15 (6), p. 486, the Commission is 
directed to give due consideration, in determining divisions, to 
“the importance to the public of the transportation services of 
such carriers;’’ just as by new § 15 (3), page 485, the Commis- 
sion is authorized upon its own initiative when “desirable in the 
public interest” to establish joint rates and “the divisions of such 
rates.” 
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Second. It is contended that if the act be construed as authoriz- 
ing such apportionment of a joint rate on the basis of the greater 
needs of particular carriers it is unconstitutional. There is no 
claim that the apportionment results in confiscatory rates, nor is — 
there in this record any basis for such a contention. The argu- 
ment is that the division of a joint rate is essentially a partition 
of property; that the rate must be divided on the basis of the 
services rendered by the several carriers; that there is no difference 
between taking part of one’s just share of a joint rate and taking 
from a carrier part of the cash in its treasury; and, thus, that ap- 
portionment according to needs is a taking of property without 
due process. But the argument begs the question. What is its 
just share?—It is the amount properly apportioned out of the 
joint rate. That amount is to be determined, not by an agreement 
of the parties or by mileage. It is to be fixed by the Commission; 
fixed at what that board finds to be just, reasonable and equitable. 
Cost of the service is one of the elements in rate making. It may 
be just to give the prosperous carrier a smaller proportion of the 
increased rate than of the original rate. Whether the rate is 
reasonable may depend largely upon the disposition which is to be 
made of the revenues derived therefrom. 

What the Commission did was to raise the- additional revenues 
needed by the New England lines, in part, directly, through in- 
crease of all rates 40 per cent. and, in part, indirectly, through 
increasing their divisions on joint rates. In other words, the addi- 
tional revenues needed were raised partly by a direct, partly by 
an indirect tax. It is not true, as argued, that the order compels 
the strong railroads to support the weak. No part of the revenues 
needed by the New England lines is paid by the western carriers. 
All is paid by the community pursuant to the single rate increase 
ordered in Hx parte 74. If, by a single order, the Commission had 
raised joint rates throughout the Eastern Group 40 per cent., and, 
in the same order, had declared that 90 per cent. of the whole in- 
crease in the joint rates should go to the New England lines (in 
addition to what they would receive under existing divisions), 
clearly nothing would have been taken from the Trunk Line and 
Central Freight Association carriers, in so ordering. The order 
entered in Ex parte 74 was at all times subject to change. The 
special needs of the New England lines were at all times before the 
Commission. That these needs were met by two orders instead of 
one, is not of legal significance. The order here in question may 
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properly be deemed a supplement to, or modification of, that 
entered in Ex parte 74. 

Third. It is asserted that the onde is necessarily based upon 
the theory that, under § 15 (6), the Commission has authority 
to fix divisions as between groups of carriers without considering 
the carriers individually; that Congress did not confer such au- 
thority; and that, hence, the order is void. Whether Congress did 
confer that authority we have no occasion to consider; for it is 
clear that the Commission did not base its order upon any such 
theory. The order directs a 15 per cent. increase in the divisions 
to the several New England lines. It is comprehensive. But it is 
based upon evidence which the Commission assumed was typical 
in character, and ample in quantity, to justify the finding made in 
respect to each division of each rate of every carrier. Whether the 
assumption was well founded will be discussed later. Here we are 
to consider merely, whether Congress authorized the method of 
proof and of adjudication pursued, and whether it could authorize 
it, consistently with the Constitution. 

Obviously, Congress intended that a method should be pursued 
by which the task, which it imposed upon the Commission, could 
be performed. The number of carriers which might be affected by 
an order of the Commission, if the power granted were to be exer- 
cised fully, might far exceed six hundred; the number of rates 
involved, many millions. The weak roads were many. The need 
to be met was urgent. To require specific evidence, and separate 
adjudication, in respect to each division of each rate of each carrier, 
would be tantamount to denying the possibility of granting relief. 
We must assume that Congress knew this; and that it knew also 
that the Commission had been confronted with similar situations 
in the past and how it had dealt with them. 

For many years before the enactment of Transportation Act, 
. 1920, it had been necessary, from time to time, to adjudicate com- 
prehensively upon substantially all rates in a large territory. When 
such rate changes were applied for, the Commission made them 
by a single order, and, in large part, on evidence deemed typical 
of the whole rate structure. This remained a common practice 
after the burden of proof to show that a proposed increase of any 
rate was reasonable had been declared, by Act of June 18, 1910, ¢. 
309, § 12, 36 Stat. 539, 551, 552, to be upon the carrier. Thus, the 
practice did not have its origin in the group system of rate making 
provided for in 1920 by the new § 15 (a). It was the actual neces- 


oe 
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sities of procedure and administration which had led to the adop- 

tion of that method, in passing upon the reasonableness of proposed 

rate increases. The necessity of adopting a similar course when- 
multitudes of divisions were to be passed upon was obvious. ‘The 

method was equally appropriate in such enquiries; and we must 

assume that Congress intended to confer upon the Commission 

power to pursue it. 

That there is no constitutional obstacle to the adoption of the 
method pursued is clear. Congress may, consistently with the due 
process clause, create rebuttable presumptions. .. . It might, 
therefore, have declared in terms, that if the Commission finds that 
evidence introduced is typical of traffic and operating conditions, 
and of the joint rates and divisions, of the carriers of a group, it may 
be accepted as prima facie evidence bearing upon the proper divi-. 
sions of each joint rate of every carrier in that group. Congress 
did so provide, in effect, when it imposed upon the Commission the 
duty of determining the divisions. For only in that way could the 

-task be performed. As pointed out in Railroad Commission of 
Wisconsin v. Chicago, Burlington & Quincy R. R. Co., 257 U.S. 
563, 579, serious injustice to any carrier could be avoided, by 
availing of the saving clause which allows anyone to except itself 
from the order, in whole or in part, on proper showing. 

Fourth. It is asserted that the order directs a transfer of revenues 
of the western carriers to the New England carriers, pending a 
decision in the matter of divisions; that Congress has not granted 
authority to take such provisional action; and that, hence, the 
order is void. The argument is, that under § 15 (6), the Com- 
mission may prescribe divisions only when, upon full hearing, it is 
of opinion that those existing are, or will be, unjust, unreasonable 
or inequitable; that in such event it shall prescribe divisions which 
are just, reasonable and equitable; and that the provisional char- 
acter of the order demonstrates that the hearing has not been a full . 
one. Whether a hearing was full, must be determined by the char- 
acter of the hearing, not by that of the order entered thereon. A 
full hearing is one in which ample opportunity is afforded to all 
parties to make, by evidence and argument, a showing fairly 
adequate to establish the propriety or impropriety, from the 
standpoint of justice and law, of the step asked to be taken. The 
Commission recognized, and observed, these essentials of a full 
hearing. 

The complaint before it was filed in August, 1920. The hearings 
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did not begin until December 15, 1920. The parties had, therefore, 
ample time to prepare to present their evidence and arguments. 
The case was not submitted until April 23, 1921. There was thus 
ample time for, and every carrier was, in fact, afforded the oppor- 
tunity of, introducing any and all evidence it desired. The record 
made is voluminous. That the evidence left in the minds of the 
Commission many doubts, is true. But it had brought conviction 
that the New England lines were entitled to relief; that the divi- 
sional arrangements of the carriers required a thorough revision 
to put them upon a more logical and systematic basis; that a 
horizontal increase of the New England lines’ divisions, made be- 
fore such revision, would leave some divisions too high and others 
too low; that the comprehensive revision proposed would neces- 
sarily take a long time; and that, meanwhile, the New England 
lines should be accorded “‘a portion of the relief to which * * * 
they are entitled and which the public interest clearly requires.’ 
The Commission further concluded that, on the evidence before 
it, no substantial injustice would be done to the carriers west of the 
Hudson by an order which increased by 15 per cent. the existing 
divisions of the New England lines, and reduced, by the amount 
’ required for this purpose, the divisions of the several carriers west 
of the Hudson, in the proportions in which they then shared the 
balance of each joint rate; or as otherwise might be agreed between 
them or determined by the Commission upon application. 

A hearing may be a full one, although the evidence introduced 
does not enable the tribunal to dispose of the issues completely or 
permanently; and although the tribunal is convinced, when enter- 
ing the order thereon, that, upon further investigation, some 
changes in it will have to be made. To grant under such circum- 
stances immediate relief, subject to later readjustments, was no 
more a transfer of revenues pending a decision, than was the like 
action, in cases involving general increases in rates, a transfer of 
revenues from the pockets of the shippers to the treasury of the 
carriers. That the order is not obnoxious to the due process clause, 
because provisional, is clear. If this were not so, most temporary 
injunctions would violate the Constitution. 

Fifth. It is contended that the order is void, because it confines 
itself to dealing with the main, or primary, divisions of the joint 
rates at the Hudson River and fails to prescribe the subdivisions 
of that part of the rate which goes to the several carriers. The 
argument is, that if the Commission acts at all in apportioning the 
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joint rate, its action is invalid unless it prescribes the proportion 
to be received by each of the connecting carriers. For this conten- 
tion there is no warrant either in the language of the act, in the — 
practice of carriers, or in reason. The duty imposed upon the 
Commission does not extend beyond the need for its action. If the 
real controversy is merely how much of the joint rate shall go to 
carriers east of Hudson River and how much to carriers west, 
there is nothing in the law which prevents the Commission from 
letting the parties east of the river, and likewise those west of it, 
apportion their respective shares among themselves. It is ob- 
viously of no interest to the western carriers how those of New 
England decide to apportion their share; nor is it of interest to 
the eastern carriers how those west of the Hudson divide the 
share apportioned to that territory. If on these matters the 
carriers interested can reach an agreement and no public interest 
is prejudiced, clearly, there is no occasion for the Commission to 
act. 

But there is a further answer to this contention. The Com- 
mission has fixed the subdivisions east and also those west of the 
River. The divisions of the several New England lines are 
definitely fixed; for the amount receivable by each carrier from 
each joint rate is ordered increased fifteen per cent. What remains 
of each joint rate goes to the western lines. This balance, the order 
recites, shall be divided among them ‘‘in the same proportions as 
at present, or otherwise as they may agree, or failing such agree- 
ment, as may be determined by the Commission upon application 
therefor.”” That fixes the divisions by reference. The fact that 
they are fixed provisionally and by reference, does not invalidate 
the order. It is urged that this disposition demonstrates failure 
by the Commission to consider the several factors which the statute 
declares shall be taken into consideration in determining divisions. 
But this is not true. This feature in the order indicates rather 
that the Commission has considered the question; concluded that 
the apportionment by the western lines of their share on existing 
proportions, was not inconsistent with the public interest; and that, 
in the absence of complaint, it might be assumed to be satisfactory 
to all parties. This objection presents in a different form largely 
what has been more fully discussed above. There was, thus, on 
the part of the Commission neither usurpation of power, nor 
neglect of duty, in limiting its definite decision to the primary 
divisions at the Hudson River gateways, and leaving the interested 
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parties to deal, in the first instance, with the subdivisions among 
the carriers in their respective territories. 

Sixth. It is contended that the order is void, because it is un- 
supported by evidence. An order of the Commission fixing rates, 
if unsupported by evidence, is clearly invalid. . . . The rule must, 
of course, be the same in respect to an order fixing divisions. The 
contention that the order is unsupported by the evidence rests 
largely upon arguments which assume a construction of the statute 
which we hold to be erroneous, or upon expressions in the first 
report of the Commission, which, in view of the second report and 
order thereon, must be deemed to have been withdrawn. That the 
evidence was ample to support the order made, is shown in the 
opinion of the lower court, 282 Fed. 306, 308, 309, and in the re- 
ports of the Commission. To consider the weight of the evidence, 
or the wisdom of the order entered, is beyond our province. . . . 
But the way is still open to any carrier to apply to the Commission 
for modification of the order, if it is believed to operate unjustly in 
any respect. 

Affirmed. 


3. Lasezs ! 


By THE COMMISSION: 

The Pennsylvania Railroad Company, a common carrier by 
railroad subject to the interstate commerce act, herein after called 
the Pennsylvania, on June 2, 1921, filed an application, pursuant 
to paragraph (2) of section 5 of the interstate commerce act, for 
an order authorizing it to acquire control, by lease, of the railroad 
and leased lines of the Pittsburgh, Cincinnati, Chicago & St. Louis 
Railroad Company, a common carrier by railroad subject to the 
interstate commerce act, hereinafter called the Pan Handle, for 
the term of 999 years from January 1, 1921. Hearings were held 
upon this application on September 27 and December 13, 1921. 
No representations were made by any State authority either in 
favor of or against the granting of the application. The application 
was made the subject of a tentative report by an examiner, to 
which report exceptions were filed by interveners, and the case 
was argued orally by the parties. 

At the first hearing the Continental Insurance Company, herein- 
after called the Continental Company, filed an intervening peti- 


1 Lease of Pan Handle by Pennsylvania Railroad, 72 I. C. C. 128 (July 10, 1922). 
See Vanderblue and Burgess, pp. 369-370, and Jones, pp. 330-332, 596. 
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tion asking that the application be denied on the ground that the 
proposed lease is unfair and unjust to the independent stockholders 


of the Pan Handle, or ‘‘in the event that the Commission deems _ 


it in the public interest that such lease be authorized, then that 
such authorization shall be upon the condition that the Pennsyl- 
vania Railroad Company pay an adequate and just consideration, 
equal to a dividend of 634 per cent upon the outstanding stock of 
the Pittsburgh, Cincinnati, Chicago & St. Louis Railroad Com- 
pany, and that the terms of the lease shall secure to such stock- 
holders a return in that amount.” 

At the second hearing it was contended in behalf of L. Kemp 
Duval, an intervening minority stockholder owning 1,225 shares 
of the capital stock of the Pan Handle, that not only should the 
past earnings for a period of not less than 10 years be considered, 
but that in determining what those earnings were, we can not ac- 
cept the earnings credited to the Pan Handle by the board of 
directors or other officials of that company as being the true earn- 
ings, but that we should, through our own examiners, make an 
investigation and ascertain what the true earnings were. 

The Pan Handle was organized January 1, 1917, as a consolida- 
tion of the Pittsburgh, Cincinnati, Chicago & St. Louis Railway 
Company, the Vandalia Railroad Company, the Pittsburgh, 
Wheeling & Kentucky Railroad Company, the Anderson Belt 
Railway Company, and the Chicago, Indiana & Eastern Railway 
Company. Its railroad extends from Pittsburgh, Pa., to Cincin- 
nati, Ohio, Chicago, Ill., Louisville, Ky., and St. Louis, Mo., and 
serves many cities of importance in the intervening territory. 
It operates 2,265.61 miles of first main track, of which 1,855.38 
miles are owned by it and 410.23 miles are leased. 

By the terms of the proposed lease, the Pan Handle demises 
to the Pennsylvania all the railroads owned and operated by it, 
and assigns to the Pennsylvania the leases which it holds of the 
Little Miami Railroad, extending from Cincinnati, Ohio, to Colum- 
bus, Ohio, and Richmond, Ind.; the Terre Haute & Peoria Rail- 
road, extending from Farmdale, Ill., to Maroa, IIll., and from 
Decatur Junction, IIl., to the Indiana State line near Farrington, 
Ill.; and that portion of the Evansville & Terre Haute Railroad 


extending from Terre Haute, Ind., to Rockville, Ind. By the . 


terms of the lease the Pennsylvania proposes to pay to the Pan 
Handle, as rental (a) a sum equivalent to 4 per cent per annum on 
the Pan Handle’s now outstanding capital stock until December 
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31, 1925, and 5 per cent per annum thereafter, without deduction 
for any taxes other than an income tax on the stockholder levied 
by the Government of the United States; also a sum equivalent 
to such percentage on any additional capital stock that may with 
the approval of the lessee be issued by the lessor after January 1, 
1921, as shall have been agreed upon by the lessor and the lessee at 
or prior to the date of the issuance thereof. The lease provides 
that it is— 


the true intent and meaning of these presents that the said sum 
shall at all times hereafter be and remain applicable to and be 
applied and disbursed by the lessor as a dividend fund for its 
stockholders, when and as from time to time received as herein 
provided, without any deduction or abatement on account of any 
such taxes, and that every such tax shall be paid by the lessee in 
addition thereto, except as income tax on the stockholder levied 
by. the Government of the United States above referred to. 


(b) A further sum sufficient to enable the Pan Handle to main- 
tain its corporate organization and to pay all taxes and assessments 
and all installments of interest and sinking funds on its bonded 
and other indebtedness, when due and payable, and all taxes in 
respect of such bonded or other indebtedness. 

The Pennsylvania further agrees to pay all rentals accruing 
under the leases of the Little Miami Railroad and the Terre Haute 
& Peoria Railroad, hereinabove referred to, and all sums to become 
due under any contracts for trackage or other rights conferred 
upon or possessed by the Pan Handle. The lease further provides 
that the Pennsylvania may and will make all such improvements, 
betterments, and additions to the demised premises as shall in 
its judgment be necessary, and that the cost thereof shall be re- 
paid to it by the Pan Handle, either in money, or by the issue and 
delivery to it of bonds of the Pan Handle, or of its capital stock, 
as the Pennsylvania shall elect. Upon the maturity of any of its 
bonds during the term of the lease, the Pan Handle, if unable to 
pay them, agrees to provide for their extension, or to issue and de- 
liver to the Pennsylvania other bonds to provide for such payment. 

On March 15, 1920, the Pennsylvania Company, a corporation 
whose entire capital stock is held by the Pennsylvania, owned 
651,245 shares of the capital stock of the Pan Handle and the 
Pennsylvania owned 4,500 shares. These holdings aggregated 77.54 
per cent of the entire capital stock. The remainder of the stock, 
amounting to 189,908 shares, was held by outside stockholders. 
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For many years the Pennsylvania Company and the Pennsyl- 
vania have been the financial backers of the Pan Handle and its 
predecessor companies. Either one or the other of these two com- 
panies has guaranteed all the outstanding bonds of the Pan Handle 
and has advanced funds from time to time to enable it to enlarge 
and improve its property, to provide equipment, and to sustain 
its credit. On March 15, 1920, the Pan Handle was indebted to 
the Pennsylvania Company for advances to an amount approxi- 
mating $22,000,000, and thereafter issued and delivered to the 
Pennsylvania Company $20,000,000 of its 5 per cent 50-year bonds 
to discharge this indebtedness. Thereupon the Pennsylvania 
Company offered to purchase the outstanding minority stock of 
the Pan Handle by paying to the holders thereof, par for par, 50- 
year 5 per cent bonds of the Pan Handle, guaranteed, principal and 
interest, by the Pennsylvania. This offer was accepted by the 
holders of 174,791 shares. There remain outstanding 15,117 shares 
of minority stock, comprising 1.7 per cent of the total issue, of 
which the Continental Company owns 2,000 shares. The shares 
held by the Continental Company were the only shares that voted 
against the approval of the proposed lease. 

For many years the Pan Handle and the Pennsylvania have 
worked in close cooperation and have interchanged and moved 
traffic as one transportation system. It is stated by the applicant 
that the proposed lease will enable it to operate the railroad of the 
Pan Handle as a part of its system, which will eliminate much of 
the separate accounting now necessary. It is expected that econ- 
omies in operation will be effected through a better alignment of 
operating divisions and the reduction of overhead expenses. It 
should also simplify the work of preparing reports required by 
Federal and State regulatory bodies. 

At the close of the year 1920, the Pan Handle had an authorized 
capital stock of $100,000,000, of which $84,701,957.50 was issued 
and outstanding. In addition thereto there was a stock liability 
for conversion amounting to $158,153.58. Its authorized funded 
debt, including equipment obligations, amounted to $140,471,818, 
of which $106,467,512 was outstanding. The road-and-equipment 
account showed an investment of $260,750,063.55, and the profit- 
and-loss credit balance amounted to $4,558,261.44. The Con- 
tinental Company states that the physical value of the Pan Handle 
property, as indicated by the engineering and land reports of our 
Bureau of Valuation as of June 30, 1916, plus the net charges to 
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road and equipment accounts from that date to December 31, 
1920, amount to the sum of $221,722,834. No complete tentative 
valuation of the property has been made by us. 

The interveners do not contend that the proposed lease would 
not be advantageous to the railroad companies involved nor that 
it would not effect economies beneficial to the public. They do 
contend, however, that the net. income of the Pan Handle for the 
years 1908 to 1917, inclusive, before deducting payments required 
to be made to sinking funds, averaged 6.75 per cent on its out- 
standing capital stock. They contend further that the principal 
factor in determining the value of the capital stock of a railroad 
company is the prospect of future earnings of the company, and 
that the circumstance that the stock of the Pan Handle is virtually 
guaranteed by the Pennsylvania should not be given any appre- 
ciable weight in determining its value. For obvious reasons, the 
earnings for the period 1908 to 1917 can not be taken as an index 
of future earnings. A vice president of the Pennsylvania testified 
that in his opinion there was no hope that the Pan Handle would 
earn a return equal to 4 per cent on its capital stock during the 
next five years, even with all economies that might be effected. 
As to the value of the guaranty, it is common knowledge that in 
many cases a guaranteed stock may sell on an interest basis com- 
parable to that of bonds. Furthermore, in comparing the value 
of a rental with a return through dividends, it must be taken into 
consideration that dividends are not ordinarily measured by net 
income, but are usually and properly much less. 

The interveners contend further that the lease does not expressly 
provide for the guaranteed dividend; that in this respect it is sub- 
ject to interpretation; and that the provision in question may very 
well be held not to be one which can be taken advantage of by the 
stockholders of the Pan Handle. The vice president of the Penn- 
sylvania testified that it was his understanding that under a fair 
construction of the lease it is obligatory upon the Pan Handle to 
disburse as dividends to its stockholders the rental payments of 4 
per cent per annum on its capital stock for the first five years and 
5 per cent per annum thereafter. The interveners contend also 
that inasmuch as the Pennsylvania is the majority stockholder of 
the Pan Handle, has elected its directors, and has controlled the 
company and operated its property for many years, the two cor- 
porations can not be said to be dealing at arm’s length, but that 
the Pennsylvania occupies with respect to the transaction a fidu- 
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ciary relation to the Pan Handle and to its dissenting stock- 
holders. 


We do not consider it necessary to discuss our responsibility in _ 


protecting the interests of minority stockholders who may object 
to proposed action on the part of a carrier corporation, inasmuch as 
it is our view that the granting of the authority herein requested 
will not be inimical to the interests of any of the interested stock- 
holders. 

As heretofore stated, approximately 98 per cent of the Pan 
Handle stock is owned by the Pennsylvania and the Pennsylvania 
Company. It is obvious that so long as that situation continues, 
the payment of the rentals reserved in the lease will be merely a 
matter of bookkeeping as regards the 98 per cent of the stock which 
isso owned. If the Pennsylvania were to dispose of the stock which 
it and the Pennsylvania Company now hold, an entirely different 
situation would be presented and one which might very well be 
said to be against the public interest. Such a sale of stock would 
separate the responsibility in operating the property under the 
lease from the proprietorship in the property which is now vested 
in the lessee. The Pennsylvania contends that we have no power 
to guard against such an occurrence by means of a condition at- 
tached to our authorization which would prevent the Pennsylvania 
from disposing of the stock without our consent, its position being 
that the conditions referred to in paragraph (2) of section 5 of the 
act are the conditions of the lease itself, and that the language does 
not cover a condition subsequent which is unrelated to the subject 
matter of the transaction. 

We are unable to accept this construction of the law. In con- 
sidering the propriety of proposed action for which our authority is 
sought, it is plainly our duty to take into consideration all sur- 
rounding circumstances that have a bearing upon the interest of 
the public in the things sought to be done. It follows, in our 
opinion, that where the authorization depends for its justification 
upon certain existing circumstances, the authority given may be 
conditioned upon a continuance of the controlling circumstances, 
and proper provisions may be made to insure such continuance, 
or the substitution of circumstances as satisfactory from the 
standpoint of the public interest. . . . In this case, we regard the 
relationship between lessor and lessee as essential to our approval 
of the proposed arrangement, and such approval will be given 
upon condition that the Pennsylvania Company and the Penn- 
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sylvania Railroad Company shall not dispose of their stock in the 
Pan Handle without our consent. Subject to the aforesaid condi- 
tion, we find that the acquisition by the Pennsylvania of control 
of the railroad and leased lines of the Pan Handle under the terms 
of the lease described in the application will be in the public 
interest. 

An order will be entered accordingly. 


Potter, Commissioner, concurring: 

Our proper function is limited to an approval or disapproval, in 
whole or in part, of the proposed acquisition covered by the appli- 
cation before us. We possess no power to require the establish- 
ment, by contract or otherwise, of a relation between the acquiring 
carrier and this commission, by virtue of which we may say what 
the carrier may or may not do in the future. We may not exact 
tribute from a carrier as an inducement to us to grant approval. 
We may not, as a condition, require that a carrier part with any of 
its property or surrender any of its existing rights. We could not 
properly demand that the applicant surrender to us its Pan Handle 
stock. Nor should we demand control of that stock by tying it up 
so that it can not be used without our consent. And yet this is 
exactly what the report attempts to do when it says the Penn- 
sylvania may acquire the Pan Handle by lease only upon the condi- 
tion that it surrender control of an important asset which it now 
owns and give to us the power of saying how it shall be used during 
999 years. 

There is much that can happen within 999 years. This com- 
mission may not be in existence that long. Notwithstanding our 
order, the Pennsylvania might in the future go ahead and sell the 
stock without coming to us. It may be sold under a decree of 
court at the instance of a creditor. The condition would not pre- 
vent these and many other events. Certainly it could not be said 
that we are empowered to destroy the value of the Pan Handle 
stock as property, although such is really the logic of the condition 
imposed. The stock in question is property, and will continue to 
be property, and the title and power of sale remains with the 
Pennsylvania. Would its sale constitute a breach of a contract 
made with us, and, if so, would the remedy be to recover damages, 
and how and to what extent would we have been damaged? We 
have no authority to build up such a right for the Government. 
Would the lease automatically terminate and the property revert 
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to the Pan Handle? Clearly not. Would a breach of the condition 
which we have exacted give the Pan Handle the right to reenter 
and take its property? If we thought we secured that right to the . 
Pan Handle and it did not want to exercise the right, there ap- 
parently would be nothing that we could do. But the Pan Handle 
could not have any such right. It would have agreed otherwise. 
The condition simply is not workable. 

The condition is inherently unwise and unreasonable. If 
effective, it is a destruction and waste of which we ought not to be 
guilty. Our job is to develop financial strength, not dissipate it. 
We should conserve assets for credit and other purposes and not 
render them unavailable. A lease without condition would vastly 
improve and strengthen the position of both carrier properties and 
serve the public interest. The condition, if valid, will injure the 
carrier and the public. In imposing such a condition we transgress 
our duty rather than perform it. We prejudice where we should 
benefit. The Pennsylvania now has a practical control through 
stock ownership of the Pan Handle. The continuance of that 
control we find to be desirable, and obviously it is. The Penn- 
sylvania could part with the Pan Handle stock and could hypothe- 
cate and otherwise use it. It is available to serve the public interest 
for credit purposes, but with the present relations between the com- 
panies such use might disrupt the system. Allow the lease to be 
made without condition and the stock could be used no more 
freely than now, but if through any adversity the stock should get 
out of Pennsylvania control the system would not be disrupted as 
would result from a sale of the stock without a lease. The public 
interest clearly requires that the lease should be made and that the 
stock should remain available for use as now. It can not be in the 
public interest to render unavailable an available $50,000,000 asset. 

We say it is a good thing to put the properties together. We 
do not even say that the stock ought not to be sold. We recognize 
that perhaps it should be sold—but only with our consent. We 
say the Pennsylvania may acquire the Pan Handle by lease if it 
will turn over to us the right to say whether an asset consisting of 
shares of stock shall be continued in its present form for 999 years 
or be converted into something else. To my mind this is an in- 
vasion in management in the field of company policy which has 
not been authorized and which properly was withheld from a 
governmental agency. 

Paragraph (2) of section 5 authorizes us to ascertain whether 
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the terms and conditions of the lease or other instrument of ac- 
quisition are just and reasonable. Such an instrument necessarily 
must have terms and conditions. The terms and conditions con- 
tained in such an instrument presented by the application, and only 
those so contained, are the ones we are authorized to consider. The 
purpose is to give us power to determine whether the terms and 
conditions are unduly burdensome. ‘There is no warrant in the 
statute for imposing any outside or new conditions establishing a 
right in us or a relation between the applicant and us as an induce- 
ment to us to act. 

The explanation of my vote in favor of the report containing the 
offensive condition is this: Perhaps the applicant will desire to 
proceed under the report. The application has been before us 
for a long time. Bad as I think is the report, it seems to be the 
only way by which the applicant can obtain what I conceive to be 
even partial justice. Perhaps the applicant will conclude that 
the condition is illegal, as I am strongly inclined to think it is, and 
that it may be disregarded, as seems to me it may. Whatever we 
may think of our power, we are not above the law. The courts may 
intervene in a helpful way. And then, too, it may be that some 
time within 999 years this commission will be composed of men 
whose views do not accord with ours. Perhaps other men at an- 
other time will correct our error. I even indulge the hope that 
with further consideration we may change our mind. The report 
is no worse than a denial and it may be helpful to have our views 
understood. So I vote for the report in its present form rather 
than for a denial. Commissioners Lewis and Cox concur in these 
views. 


Haut, Commissioner, dissenting: 

The only justification for my concurrence in this report would 
be that the condition imposed is as void as it is futile. I prefer to 
dissent because I am not in accord with the statement of facts, the 
reasoning, or the conclusion. Incidentally, I fail to perceive why 
public interest requires that the tenant should be, beneficially, the 
landlord as well throughout this term. Back of all that lies the 
belief that no man is wise enough to pass on the sufficiency of 
provisions in a railroad lease framed to cover a futuie of 999 years. 
No such period in the past affords any guide. IEven 100 years ago 
steam railroads were unknown, and 200 years hence they may 
have followed the ox team, or become transformed almost beyond 
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recognition. Such leases are anachronisms at best and, under 
section 5 of the interstate commerce act, they are not needed for 
any purpose. Obviously the parties to this lease are concerned _ 
with the immediate rather than the remote future. Perhaps they 
might better attain their end by seeking approval of a short-term 
lease pending such consolidation as may become possible under the 
existing statute. Be that as it may, the present application should 
either be granted or denied on its merits, without extraneous and 
continuing condition. 


DanIzELs, Commissioner, dissenting: 
The report in this case says: 


* * * we regard the relationship between lessor and lessee as 
essential to our approval of the proposed arrangement, and such 
approval will be given upon condition that the Pennsylvania 
Company and the Pennsylvania Railroad Company shall not 
dispose of their stock in the Pan Handle without our consent. 


Subject to the applicant’s acceptance of the aforesaid condition, 
the applicant’s acquisition of control of the Pan Handle under the 
terms of the proposed lease is found to be in the public interest 
and approved. 

I am not disposed to narrow or restrict the commission’s 
power to prescribe all proper conditions with which to hedge about 
the acquisition by one carrier of the control over another by means 
of a lease. I do not assent to the proposition that when such a 
lease is tendered to us for approval, we are simply to approve or 
reject in toto. Section 5, paragraph (2), is so worded that it is not 
easy to circumscribe within a ring-fence definition the exact 
powers which the commission may or may not exercise in the prem- 
ises. It is not necessary to do so here, beyond saying that any 
condition imposed by us must be germane to the subject matter 
of the transaction. The possible future sale or pledge of the capi- 
tal stock of the Pan Handle is not even remotely connected with 
the manner in which the proposed control by lease is sought to 
be acquired. What the imposition of the proposed condition 
amounts to is to suggest a sort of treaty with the applicant 
whereby we assume the rdle of guardian of the public interest, and 
agree that if the applicant and a subsidiary of the applicant will 
stipulate that what is now a free asset in their corporate treasuries 
shall in future be subjected to our suspensive vote as to its dis- 
position, we will authorize the applicant to acquire the desired 
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control of the Pan Handle. I do not believe such a condition falls 
within the powers we may legitimately exercise under the statute. 
We may not, under guise of a latitudinarian interpretation of the 
public interest, exercise jurisdiction over a subject matter of an 
alien kind in no way connected with the terms or the manner in 
which the desired control is sought to be obtained. We might with 
equal propriety prescribe as a condition of our approval that any 
future bond issues of the Pan Handle shall be marketed through 
competitive bidding rather than underwritten by a banking house. 
However excellent the reasons that we might now give for this 
last-mentioned requirement, the sale in question has nothing to 
do with the control here sought. Neither has the future method 
which the applicant may employ in handling what is now a free 
asset in its treasury, and which we here seek by indirection to 
subjugate to an extralegal yoke of our own devising. 


EasTMANn, Commissioner, dissenting: 

In this case, the Pennsylvania is seeking authority to acquire 
control, by lease for a term of 999 years, of the Pan Handle, which 
operates 2,265 miles of main track and has about $85,000,000 of 
stock outstanding, nearly all of which is owned by the Pennsyl- 
vania or by its subsidiary holding company, the Pennsylvania 
Company. The rental is to be sufficient to pay 4 per cent per an- 
num upon the stock until 1926 and 5 per cent thereafter. 

Experience has shown very clearly the infirmities and dangers of 
this method of combining railroad properties. They are illustrated 
by the following from the New England Investigation, 27 I. C. C. 
560, 600: 


During the year 1912 the Boston & Maine operated 2,244 miles 
of railroad, of which it owned 725 miles, the remainder, 1,519 
miles, being leased. In all cases, the rental is a fixed amount. 
Sometimes the lease provides for the payment of a given sum in 
cash, but usually the agreement is to pay the interest upon the 
funded debt of the lessor company and a given per cent upon its 
capital stock. In most cases it is provided that the lessor company 
shall issue new securities either stock or bonds, for necessary 
improvements, although in one or two cases such improvements 
must be made by the Boston & Maine at its own expense. It will 
be seen, therefore, that the amount of the rental for these leased 
roads is a fixed sum which only varies from year to year in the 
event of change in the funded debt or the stock of the lessor 
company. 

This method of building up a railroad system is inherently a 
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vicious one. In the first place, it concentrates too much power in 
too small a stock holding. In 1901 the operated mileage being 
substantially what it is to-day, the outstanding capital stock of 
the Boston & Maine was only about $26,500,000; the possession - 
of slightly over $13,000,000 of this stock insured the control over 
more than 3,000 miles of railway, including the Maine Central. 
In 1907 the New Haven Company, by the purchase of less than 
$11,000,000 of this stock, obtained what amounted to a control 
of the property. This ought not to be possible. The control of a 
railroad should properly rest with the owners of the property, 
which is not at all the case with a system constructed as is the 
Boston & Maine. 

The second, and perhaps more serious objection, is this: The 
margin between fixed charges and income is too narrow. The 
stipulated rent must be paid, and the interest of the lessee com- 
pany must also be paid. This item of rent in case of the Boston 
& Maine slightly exceeds $5,000,000. annually, and its interest 
charges are something over $2,000,000 annually, while a dividend 
of 6 per cent upon its outstanding capital stock would be only 
about $2,500,000. There is in a system built up like this no power 
of resistance, no working capital, so to speak. The stockholders 
of the Boston & Maine are little more than residuary legatees of 
the railroad operations of northern New England. In days of 
prosperity handsome dividends are enjoyed, but a comparatively 
slight wave of adversity obliterates these dividends and makes 
bankrupt the company. 


The situation thus described was one of the chief causes of the 
subsequent receivership. In the reorganization which followed, in 
1919, it was found necessary to consolidate the leased lines with 
the Boston & Maine, and to substitute its preferred stock for their 
guaranteed shares. There have been many other cases where 
leases have been a potent contributing cause to the financial 
downfall of railroad or public utility properties. 

Financiers have repeatedly and most forcefully enlarged upon 
the dangers of increasing the fixed charges of railroad companies 
in an amount disproportionate to the outstanding capital stock. 
Our records are full of such admonitions. Certain States prohibit, 
investment by savings banks in the bonds of railroad companies 
where the ratio between bonds and stocks is greater than 8 to 1. 
Many financiers think that even this ratio is not sufficiently con- 
servative, and by the railroad laws of Massachusetts the limit is 
made 2to1. Yet every lease which guarantees a fixed return upon 
stock is equivalent to the substitution of bonds for stock, since it 
has a similar effect in adding to the burden of fixed charges. 

For the above reasons I should have no hesitation in condemning 
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the proposed lease if the bulk of the Pan Handle stock were not: 
held, directly or indirectly, by the Pennsylvania. Its possession 
of this stock, in my opinion, is the one factor that renders this 
lease worthy of consideration, for so long as the stock is so held 
the return guaranteed comes back to the treasury of the Pennsyl- 
vania and has only bookkeeping importance. In passing upon the 
lease it is entirely proper, therefore, that we should consider 
whether or not the continuation of this stock ownership is, or can 
be, assured. 

This leads to a further thought. Under section 20a of the inter- 
state commerce act the Pennsylvania may not now issue any 
share of stock or any bond without our consent, and we may grant 
such authority only if we find that such issuance— 


(a) is for some lawful object within its corporate purposes, and 
compatible with the public interest, which is necessary or appro- 
priate for or consistent with the proper performance by the carrier 
of service to the public as a common carrier, and which will not 
impair its ability to perform that service, and (b) is reasonably 
necessary and appropriate for such purpose. 


The effect of the 999-year lease which is now proposed would 
clearly be to make the shares of Pan Handle stock which are now 
held, directly or indirectly, by the Pennsylvania the equivalent 
of its own interest-bearing securities. Moreover, while it may not 
sell its own securities without our consent, it could sell these equiv- 
alent guaranteed shares regardless of our supervision and without 
the finding which section 20a requires. Thus the purpose of this 
section, which is not only to prevent overcapitalization but to con- 
trol and regulate the expenditure of capital funds, would be de- 
feated. 

I am quite aware that the law does not entirely close the door 
against the expenditure of capital funds without public super- 
vision, for no supervision is provided where the funds are obtained 
from surplus earnings or the sale of assets. But we can at least 
refrain from opening the door wider by permitting a carrier uncon- 
ditionally to increase the salability of certain of its assets through 
an act which we have power to control. For example: The Penn- 
sylvania can now freely sell or pledge the Pan Handle stock which 
it holds, and expend the funds so obtained as it sees fit; but such a 
sale or pledge would be far more probable if this lease were exe- 
cuted without condition, for it would at once increase the market- 
ability of the Pan Handle stock and make its retention in the 
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treasury of the Pennsylvania unnecessary for purposes of 
control. 

These are some of the reasons, I believe, why the majority have 
attached the condition to their authorization of the lease that the. 
Pan Handle stock which is directly or indirectly held by the 
Pennsylvania shall not hereafter be sold or pledged without, our 
consent. With the intent of that condition I am in hearty accord. 
But the Pennsylvania has asked for approval or disapproval of the 
lease in the form in which it now stands. It has not indicated that 
conditional approval would be acceptable. On the contrary, the 
Pennsylvania has indicated that such a condition as the majority 
have attached to their authorization would be unacceptable, and 
that it is prepared to contest the lawfulness of such a condition 
in the courts. Under such circumstances, in my Judgment, the 
Pennsylvania should be taken at its word, and authority to make 
the lease should be denied outright. No substantial public interest 
is at stake. Upon any theory, the eventual consolidation of the 
Pennsylvania with the Pan Handle, assuming that this will be in 
accord with the final consolidation plan under section 5 of the act, 
is far more to be desired than a 999-year lease. 

In the above discussion, I have assumed that the lease as drawn 
virtually guarantees 4 per cent upon the Pan Handle stock until 
1926, and 5 per cent thereafter. Apparently there is doubt as to 
this. Even if I were in other respects convinced that the lease is 
in the public interest, I should favor the withholding of approval 
until this doubt is removed. It is a simple matter to remove it, 
and no occasion exists for inviting possible future fraud upon 
minority stockholders. I am authorized to say that Commis- 
SIONER AITCHISON concurs in these views. .. . 


CHAPTER XXII 
RECEIVERSHIP AND REORGANIZATION ! 


1. R&EcENT RAILROAD FAILURES AND REORGANIZATIONS 2 
I 


During the period from January, 1907, to December, 1917, some 
59,846 lines of railroad in the United States were placed in re- 
ceivers’ hands. The capitalization of this mileage amounted to 
$3,735,499,496, or a sum equal to more than three times the na- 
tional debt of the United States before the present war. Indeed, as 
late as December, 1916, between one-seventh and one-eighth of 
all the railroad mileage of the country was in charge of the 
courts.® ; 

For convenient reference the mileage of railroads placed in re- 
ceivers’ hands during the last ten years may be tabulated as 
shown on page 541. 

Geographically the bankruptcies were concentrated in the cen- 
tral portions of the country. No important railroad in Trunk 
Line territory went to the wall, none in the northwest, nor, with 
the exception of the Seaboard Air Line, was there any important 
failure in the old South. The accompanying map presents these 
facts in more detail. 

Generally speaking, the failures were in the intensely competitive 
territory of the Central Freight Association, and in the less densely 
settled sections west and southwest of the Mississippi River. The 
south and east did not repeat their experience of the Nineties, 
while the transcontinental lines in the main this time managed to 
weather the storm. 

During the whole period the number of great systems which 


1See Jones, pp. 353-374. 

2From Stuart Daggett, Quarterly Journal of Economics, vol. 32, pp. 446-486 
(May, 1918). Reproduced by permission. 

3On December 31, 1924, there were 10,487 miles of railroad in the hands of re- 
ceivers. This was the lowest figure since 1912. It does not include the Chicago, 
Milwaukee and St. Paul, which failed in March, 1925. The St. Paul operates 
about 11,000 miles of railroad,—Ed. 
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Mileage - Number of oper- 
Owned Operated ating companies 
1OOR Me Jank tomdunes .<cn.ccrcier 206.57 213.11 6 
July to Weer r,t caret sos 142.89 131.89 4 
1908 Jane to) June. <<. niedscs 6,910.85 7,417.70 25 
July tom Cea nian ton 907.36 1,009.43 8 
19097 (Jan. tonnes we ce soe: 742.21 123.27 Uf 
Julyeto MCG. sihok ae. ote 360.77 341.15 5 
LO1O le Jams tomnWuness «casas oxic 284.46 835.39 9 
ly: LOMDCC 6. 5 ek wdc Sets ce 298.27 52.95 5 
1911 GJaw. towne’. osc .ccZccc 176.10 163.95 8 
DULY. LOMIECe cee alte cee 2,022.84 2,563 .93 4 
ROT J aite, CO a) UNO, 6)004 baal asks 3,373 .98 4,004.40 14 
SAY? LOMLIEG sa, nsteree ic orencce 606.81 689 .27 4 
LOIS e Jans tO, UMBC; . <0 ccs. 5,026.63 6,344.78 12 
JULY’ TOAIEC tea hie, oe chee 2,253.66 2,614.77 16 
1914. Jan. torJMME'. 0 .i60)6 i aiwin 621.07 753.28 10 
UY GO WEG, occ oicia-s cine 3,269.86 3,404.00 15 
19isean. tomune. <p c.s.-,..2<e 9,065.35 10,281.93 4 
DILLY SHOW OO zi Ps lane ce aseke 11,124.34 11,254.12 9 
1916 *fanito JUNG «tics a nhoot« 47.00 47 .00 4 
A Rb) Beek foil B Yoo eae Pie mnie pe 2,603 .45 4,304.39 5 
1917. “Jans to pune. Jae ten ee 2,046.88 2,056.46 12 
Duly TOMIeC se ace ose ee 637.75 639.10 8 
TotalitosDecasl, LOM Coins... 6 <= 52,729.10 59,846.27 194 


failed was comparatively small. Although one hundred and ninety- 
four companies in all entered receivership in eleven years, yet 
approximately 53 per cent of the total bankrupt mileage was 
embraced in three systems or groups of systems: first, the Chicago, 
Rock Island & Pacific; second, the St. Louis & San Francisco, 
including the Chicago & Eastern Illinois; third, the companies 
which at one time or another were combined under the leadership 
of Mr. Gould. The great outstanding facts of the period were, 
indeed, the inability of Mr. Gould to hold his transcontinental sys- 
tem together, and the separation and eventual collapse of the 
railroads at one time centralized under the financial management 
of the Moores and of Messrs. Reid and Yoakum, working through 
the Rock Island Company. 

In order to get before us more fully the circumstances of the 
period so far as railroad failures are concerned, certain information 
will be given, relating not only to the three groups mentioned but 
to other important companies as well. 

The following list of railroads includes all those failing between 
January, 1907, and December, 1917, which operated a mileage of 
over 500 miles. This list will form the basis of our detailed dis- 


cussion: 
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Name of railroad Mileage Receiver 
operated appointed 
Seaboard Air Ling: S2M soc.» «<q. hole comma ee 2,998 January 1908 
Chieago: Great. Western? 2a.< . 1c. oeinebiy ican nme 818 January 1908 - 
International & Great Northern...............-+--- 1,160 February 1908 
Western Maryland eye 8. <.. ociv ovo taes oan. «leks eiegs eta cae 543 March 1908 
Wheelingids Hake chirietys. cro cress ele ciel uelcielslsielstatelens: = 504 June 1908 
IorutolWorcastey nd ann G Ata Salad po aa sHemee Moan cae ode 582 July 1908 
Atlanta, Birmingham & Atlantic...............-.... 641 January 1909 
IW ialbaslis cc cicoe teers ste ee are terete tite ene ehete eats arenes 2,515 December 1911 
Kansas/ Mexico & Orient... <...6 ooc...de cles stistaeies isis ale 634 March 1912 
Pere Marquette. 2. Fh. «cc - 2. Ghee erties ote ets telets eens 2,330 April 1912 
Chicago:& Basternvillimoisi). «..... dale dente .ie tele eee 1,275 May 1913 
St: Louisi& San: Erancisco. o. © «fail sess icic oer 6,042 May-July 1913 
Cincinnati, Hamilton; G@.Dayton..« auido «sis 6 ener 655 July 1914 
International & Great Northern...............--+-+ 1,160 August 1914 
Westerner aCilicr.mensic tat eeltics. ccc tee te. ceeeestetie ee caver ries 946 March 1915 
Chicago, Rock Island & Pacific. .................005 8,602 April 1915 
Miscourt. PAciticlr ce. vce coe tinh Aeeetnils eeloetee ae 7,043 August 1915 
Missourt, Kansas Texas) jin acile sn ten ce eiceiceie eee oie 8,621 September 1915 
BostoniweMaine. feet ees ceate eee parce aie rederere a. 2,298 August 1916 
Dexas GP aeihic 2% <p kteiteccsuc MR oN ede to eliareneeaeas 1,944 October 1916 
Kansas City, Mexico & Orient. .oteb0e-.- es ccemen es 951 April 1917 
TOtal iced eis Re Os Mee sie. eae ae ae ee 47,262 


Taken as a whole this is a distinctly weak group. Without going 
into details for each railroad included in it, the general statement 
may be made that the credit of no single system except that of the 
Boston & Maine was better than second class. In some cases, tho 
not in all, the capitalization per mile was high, and the fixed charges 
correspondingly great. In the majority of cases earnings per mile 
were below the average for the country or for the section in which 
the mileage lay, while expenses were not markedly inferior to this 
average. Two railroads, the Pere Marquette and the Seaboard 
Air Line, had recently been subject to receivership or reorganiza- 
tion. In the case of a number of others the management might 
properly be called speculative. This was particularly true in the 
case of the Rock Island and the St. Louis & San Francisco com- 
panies, but the whole Gould system was subject in a measure to the 
same reproach. Generally speaking, the percentage of fixed charges 
to net income was exceedingly high, especially in the later years of 
the period, and this was both a result and a cause of the low price 
obtained for new securities sold. Yet operating ratios were also 
high and increasing. 

The first railroad of the group which failed was the Seaboard Air 
Line Railway, in January, 1908. The Seaboard Air Line was a 
company of some 2500 miles, connecting Richmond, Virginia, with 
Wilmington, Savannah, Atlanta, and Montgomery. It had been 
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organized in 1900 as a consolidation of a number of separate com- 
panies, but seems never to have been profitable. In part this was 
due to competition, and to the general low density of traffic in 
southern territory, but in part also to inadequate equipment, more 
or less demoralized organization, and consequent high operating 
expense. For a number of years before 1908 operating ratios 
ranged from 66 per cent to 79 per cent. The company’s credit 
suffered also from a series of bitter disputes between Mr. John 
Skelton Williams, who had created the system, but who later was 
forced to retire, and a group of New York financiers who succeéded 
him. In 1904 backers of the company were compelled to organize 
a holding corporation in order to raise funds to pay Seaboard Air 
Line floating debts. In 1907 Seaboard Air Line earnings and in- 
come dropped below expenses, and in January, 1908, with declining 
revenue, and unable to market its securities, the company was 
obliged to suspend. Its total earnings for the year ending June 30, 
1908, were $16,810,514, and its expenses, including fixed charges, 
were $18,100,703. 

The second large failure was that of the International & Great 
Northern Railroad. This company had been skirting the edge of 
bankruptcy for years. In 1904, 1905, and 1906 it had earned less 
than enough to meet operating expenses and fixed charges, and in 
but one year between 1898 and 1907 had it secured a surplus of 
over $100,000. The company’s expenses were heavy, its business 
was light, and the condition of its roadbed and rolling stock poor. 
In the latter part of 1907 earnings began to decline, while about 
the same time the Texas Railroad Commission issued orders that 
certain improvements should be made, including the laying of 
ballast and the renewing of ties on portions of the line, There is 
every probability that the company would have been compelled 
to default without the Railroad Commission’s order, but these 
new requirements placed the matter beyond question. Mr. T. J. 
Freeman was appointed Receiver on February 26, 1908. 

Besides the Seaboard Air Line and the International & Great 
Northern no railroad failed in 1908 which operated as much as 
1000 miles of line. Important among the smaller companies placed 
in receivers’ hands were, however, the Chicago Great Western, the 
Western Maryland, the Wheeling & Lake Erie, the Wabash Pitts- 
burg Terminal, and the Norfolk & Southern. The first three of 
these companies seem to have been caught with maturing indebted- 
ness or outstanding short term notes which they found it impossible 
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to renew. The Wheeling & Lake Erie was also heavily over- 
capitalized, and suffered severely from a decline in earnings which 
took place in 1908. The Wabash Pittsburg Terminal had a debt 
of $50,236,000 on sixty-seven miles of line, and in 1908 failed to 
earn its fixed charges by over $900,000. The enterprise had been 
mistaken in its conception, and extravagant in its execution; its 
failure under any great pressure was to be expected. Under or- 
dinary circumstances Mr. Gould might have been expected to assist 
these two essential links in his transcontinental line, but the fact 
that he had used the credit of his more prosperous companies in 
previous years to finance western extensions put it out of his power 
at this time to extend financial aid. The remaining company, the 
Norfolk & Southern, was a combined railroad and a lumber enter- 
prise, organized in November, 1906, through the consolidation of 
five smaller companies. In the year ending June 30, 1908, it failed 
to earn its charges by $485,934 and found it necessary to charge to 
Profit & Loss some $726,102 more. Some readjustment of its 
financial obligations was a matter of evident necessity. 

So far as the failures of 1908 are concerned, it is safe to say that 
they were the natural and normal result of crisis conditions acting 
on weak railroad systems. The general railroad situation was 
sound, but a few companies could not stand the strain. It is when 
we come to the latter part of the decade that conditions become 
more serious. . . 

The period 1907-1916 was one of rapidly increasing expenses of 
railroad operation. Prices of articles which the railroads had to 
buy grew higher all along the line, yet revenues did not grow to 
correspond. . . . Doubtless the better and stronger railroads of 
the country could resist pressure like this, for a time at least, but 
the weaknesses of other companies were pitilessly revealed. Gen- 
erally speaking, the whole railroad net of the country was in a 
worse condition in 1911 than it had been in 1907 and was still 
worse in 1914 than in 1911. The renewal of panic conditions was 
certain to be more disastrous than it had been at the beginning of 
the decade, while even in times of relatively active business an 
increasing number of companies was likely to go to the wall. 

The large railroad companies which failed between 1908 and 
1914 were three in number: The Wabash in 1911, the Pere Mar- 
quette in 1912, and the St. Louis & San Francisco, including the 
Chicago & Eastern IIlinois, in 1918. One may speak of them as 
“ad interim” failures, The mileage of the Wabash lay in the 
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competitive territory between St. Louis and Toledo. It was 
an old road, heavily capitalized, which lacked money for necessary 
improvements, and even, according to its managers, for adequate 
maintenance. It had, moreover, become involved in heavy obliga- 
tions in connection with its purchase of the Wheeling & Lake Erie 
Railroad and the Wabash Pittsburg Terminal, and had used for 
speculative extension credit which should have been employed 
to finance additions and betterments to its own lines. Even the 
exceptionally able management of Mr. F. A. Delano had failed to 
place the Wabash on a secure footing, while the refunding of its 
debenture bonds in 1906 had increased its fixed charges without 
substantially increasing its ability to raise funds. In the year 
ending June 30, 1911, the company failed to earn its interest 
charges by over $200,000. In the succeeding months earnings 
continued to decline. $7,500,000 were required immediately for 
new cars and equipment; yet the money could not be found. A 
committee to readjust the finances of the road was appointed in 
December, and a receiver was soon afterwards applied for. 

The troubles of the Pere Marquette dated back many years. 
This company had failed in 1905 and had been reorganized two 
years later. In 1908 it fell short of earning its fixed charges by 
$393,667. In the two following years it managed to meet expenses, 
but in 1911 it fell behind nearly two million dollars and in 1912 its 
record was even worse. The fundamental difficulties of the com- 
pany were due to the cutting over of the Michigan forests and to 
the consequent decline of its lumber traffic, to high capitalization, 
increasing expenses, and to legislative regulation of rates and fares. 
With fixed charges of $2473 per mile and net income of $1467 (in 
1911) and with an operating ratio of 80 per cent it was not to be 
expected that it could remain solvent. The property was at one 
time controlled by the Cincinnati, Hamilton & Dayton. 

The failure of the St. Louis & San Francisco Railroad is attrib- 
uted by the Interstate Commerce Commission to the excessive 
prices paid for certain subsidiary properties, notably the Chicago 
& Eastern Illinois and lines in southern Texas; to the large profits 
made by insiders in connection with new construction in the South- 
west; and to the sale of securities at such low prices as to indicate 
a deplorably weakened credit or extravagant arrangements with 
bankers. Many of these transactions resulted in substantial 
profits to Mr. Yoakum, the dominating influence in the St. Louis 
& San Francisco affairs, at the expense of the company itself. 
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Their result was a high and increasing funded debt, and interest 
charges which grew from $1741.91 per mile in 1897 to $2774.81 
per mile in 1918. In 1902 interest charges absorbed 39.45 per cent — 
‘of net earnings; in 1913 they absorbed 75.41 per cent. Failure 
occurred as the immediate consequence of the company’s inability 
in 1913 to obtain the extension of $2,500,000 in short term notes 
which then fell due. The bankruptcy of the St. Louis & San 
Francisco carried with it the failure of its subsidiary, the Chicago 
& Eastern Illinois, a company which was also suffering in 1913 
from high operating expenses and a substantial decline in earning. 

Principal among the minor failures of the period were those of 
the Atlanta, Birmingham & Atlantic and of the Kansas City, 
Mexico & Orient. The former company was conceived and pro- 
moted in 1905 by Boston and Atlanta capitalists in order to de- 
velop the port of Brunswick, Georgia, in competition with Savan- 
nah. It was capitalized on the basis of an earning power which 
failed to develop and with the falling off in business in 1908, it 
passed into receivers’ hands. The Kansas City, Mexico & Orient 
was an uncompleted project for a railroad from Kansas City, 
Missouri, through Kansas, Oklahoma, and Texas to the west coast 
of Mexico. The parties back of the scheme lacked adequate 
banking connections, and proved unable to sell sufficient securities 
after 1908 to enable them to continue with their plans. 

This concludes the list of what have been called the ‘ad in- 
terim”’ failures. Each failure was that of a weak company suffer- 
ing from mismanagement, excessive charges, or low earning capac- 
ity. Each took place, moreover, at a time when a rapid and general 
advance in railroad operating expenses bore heavily on railroad 
enterprises of every sort. We come now to the final group of rail- 
road failures, those which occurred after the outbreak of the 
European war. 

The immediate effect of the war was to give a severe shock to 
credit, which was followed by a sharp decline in railroad revenues. 
Somewhat later the increased prices due to war demands and to 
currency inflation intensified the strain to which railroads all over 
the country were subject. A considerable number of failures was 
normally to be expected. 

The first considerable bankruptcy in 1914, however, occurred 
before the outbreak of the European war. This failure was that 
of the Cincinnati, Hamilton & Dayton Railroad. Fifteen years 
ago the Cincinnati, Hamilton & Dayton was a reasonably prosper- 
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ous undertaking, which operated 652 miles of line in the states of 
Ohio and Indiana, and reported a surplus of $558,000 for the year. 
According to the Interstate Commerce Commission, the company 
was forced by its owners after 1902 to finance a number of transac- 
tions which involved it in heavy loss. Reference is made particu- 
larly to the purchase of Pere Marquette stock for $125 a share, 
stock that was subsequently sold to J. P. Morgan & Co. for $23 a 
share at a loss aggregating over twelve million dollars, and to the 
retirement of the Dayton’s own preferred stock by the sale of col- 
lateral trust interest-bearing notes. As a result of these and other 
operations, fixed charges grew from $1944 per mile to $3851, while 
the net income of the company declined from $2036 per mile in 
1905 to $551 in 1914. There was not a year during the period 
when the company paid its way. In 1914 the operating ratio was 
92 per cent, an increase from 74 per cent in 1912. The Cincinnati, 
Hamilton & Dayton had been placed in receivers’ hands in 1905. 
It returned there in 1914 naturally and without power to resist. 

In August, 1914, occurred the second failure of the International 
& Great Northern. This company underwent a sensational de- 
cline in earnings between 1913 and 1915, which cut its net income 
in half, and transformed a moderate surplus into a deficit of 
$1,121,397. The cause of its bankruptcy in 1914, however, was the 
maturity of eleven million three-year 5 per cent notes which had 
been issued under the reorganization plan of 1911, and which the 
company found it impossible to renew. 

Five months later the Chicago, Rock Island & Pacific went to 
the wall. The net earnings of this corporation in 1914 were 
$2,454,106 less than they had been in the preceding year, while 
its fixed charges and taxes had increased by $342,883. The real 
reason for the failure, however, lay in the impaired credit of the 
company, which in turn had resulted from its reorganization in 
1902, and from heavy losses incurred in connection with a series 
of financial transactions in which the Rock Island became in- 
volved under the direction of an unscrupulous and speculative 
management. These losses were estimated by the Interstate 
Commerce Commission to have amounted to more than twenty 
million dollars, spread over a period of about twelve years. 

Following the failure of the Rock Island came in 1915 those of 
the Western Pacific, Missouri Pacific, St. Louis, Iron Mountain 
& Southern, and Missouri, Kansas & Texas. The Western Pacific 
was a railroad which was built by the Gould interests in order to 
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complete their transcontinental lines, and to free themselves from 
the domination of the Southern Pacific. It proved unable to 
earn as much as was expected, and cost between fifty-five and sixty ~ 
million dollars instead of the thirty-five million dollars of the orig- 
inal estimate. The road was built entirely from the proceeds of 
bond issues, and failed for the very simple reason that it could not 
earn fixed charges of $2,500,000 per year. 

The Missouri Pacific was likewise a Gould road, and one which 
suffered heavily from the inability of the Gould system generally 
to operate at a profit. The Wabash bankruptcy alone cost it 
several million dollars through the loss in value of the Wabash 
stock which it held. Like the Wabash the credit of the Missouri 
Pacific had been used to finance other Gould projects. Its capi- 
talization was excessive, and for several years fixed charges had 
exceeded the net income. Notes to the amount of nearly twenty- 
five million dollars matured in 1914. The operating ratio of the 
company was high, but had not notably increased during the few 
years previous. The St. Louis, Iron Mountain & Southern was a 
part of the Missouri Pacific system and went down with it, suffer- 
ing particularly from the inability of the Texas & Pacific to pay 
interest on Texas & Pacific income bonds. 

Still another Gould property was the Missouri, Kansas & Texas, 
a system of 3865 miles reaching from St. Louis and Kansas City 
to San Antonio and Galveston. Representatives of bankers who 
examined the property in 1916 reported that this company would 
have to spend $64,764,750 in eight years to put it in first class 
condition and that the expenditure of $26,636,000 in two years 
was essential. Physically the railroad company was in poor con- 
dition. It also suffered from extremely heavy interest charges, 
and from a disproportionate amount of short time indebtedness. 
The system had expanded rapidly between 1910 and 1916 with 
inadequate capital and credit, under the control of parties who 
preferred dividends to the investment of surplus earnings in well 
conceived improvements. In 1914 the property had an operating 
ratio of 72 per cent, while fixed charges took up 93 per cent of its 
net income. This was not the kind of financial preparation calcu- 
lated to meet successfully a decline of surplus revenue of $1,500,000 
which took place the same year. 

We have now to mention only two remaining bankruptcies, 
those of the Texas & Pacific, and of the Boston & Maine. Both 
occurred in 1916. The Texas & Pacific Railroad ran from New 
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Orleans to Sierra Blanca, Texas. It seems to have been in rather 
better financial condition at the time of its failure than most of 
the Gould lines, both in respect to capitalization and in respect 
to earnings. It was hampered in financing improvements, how- 
ever, by an inelastic federal charter, and was forced into receivers’ 
hands by the institution of suits demanding payment of certain 
overdue notes which the company was unable to meet, together 
with $23,872,228 of interest alleged to be in default on second 
mortgage bonds. The Missouri Pacific owned practically all of 
the second mortgage bonds and a large block of Texas & Pacific 
stock. 

The circumstances leading to the receivership of the Boston & 
Maine are fresh in the public mind. This failure did not take 
place in 1916 because of conditions peculiar to that year—on the 
contrary the earnings of the company in 1916 were unusually 
good. But the company was handicapped by its relations to a 
large number of subsidiary lines, the earnings of which no longer 
justified the rentals which were being paid them, by its connection 
with the New York, New Haven & Hartford, and by the unwilling- 
ness of its management to cease the payment of dividends long 
after the company’s finances demanded such action. The decline 
in value of Boston & Maine stock from $180.50 in April, 1906, 
to $21 in January, 1918, was one of the severest blows which has 
been dealt the small investor in American railroad securities in 
recent years. The immediate cause of the failure was the maturing 
of a large quantity of short term notes, and the decision of the 
management to make no further effort to extend these notes in 
view of the pressing need for a general financial readjustment. 

Summarizing the causes of the failures of the large railroad 
companies to which individual reference has been made, we may 
say in the fist place that underlying conditions were largely 
responsible. The period 1908-1916 witnessed two severe shocks 
to railroad credit, one in 1907, and the other in 1914, each followed 
by a sharp decline in railroad earnings. Moreover, during all 
these years, a tendency of railroad operating expenses to rise 
more rapidly than railroad earnings is plainly discernible, due to 
causes over which the railroads had no control. Conditions like 
these imposed a strain upon all the railroads of the country, which 
the weaker companies proved unable to withstand. The reasons 
why certain railroads and not others, however, were the ones to 
succumb must be sought in the individual experience of the differ- 
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ent companies. Thus it appears that a number of railroads ex- 
posed themselves to disaster by undue reliance upon short time 
financing to meet their capital requirements. Such were the - 
Chicago, Rock Island & Pacific, St. Louis & San Francisco, Chi- 
cago Great Western, Missouri Pacific, Wheeling & Lake Erie, 
and a number like them. Other companies, and this is true of 
most of those which failed, accumulated a load of fixed charges 
which only a continued period of prosperity could have enabled 
them to bear. Still others were guilty of unwise extensions, as in 
the case of the Western Pacific and the Wabash Pittsburg Termi- 
nal. Finally, there was the effect of legislation, competition, 
abuse of fiduciary position by parties in control, excessive divi- 
dends, and in some cases the long delayed result of policies adopted 
a generation before. The systems which failed were not as a rule 
financially sound—a fact which had to be taken into account 
in providing for their financial reorganization. 


II 


Out of twenty-one companies operating five hundred miles of 
line or more that failed between 1907 and 1917, five were set on 
their feet between 1909 and the end of 1911, ten were reorganized 
between November, 1915, and June, 1917, and six were still in 
receivers’ hands at the time of writing (December, 1917). This 
last mentioned group includes the Chicago & Eastern Illinois, 
the International & Great Northern, Missouri, Kansas & Texas, 
Boston & Maine, Texas & Pacific, and the Kansas City, Mexico 
& Orient. With two exceptions, it consists of companies which 
have failed since August, 1914. 

From the point of view of thoroness the completed reorganiza- 
tions fall into two groups. In the first group, which includes the 
Chicago Great Western, Seaboard Air Line, Western Maryland, 
International & Great Northern (1911), and the Chicago, Rock 
Island & Pacific, the bankers in charge of proceedings contented 
themselves in the main with clearing away the existing floating 
debt, retiring one or more of the junior bond issues, usually small 
in amount, and in some cases, but not in all, making provision 
for the issue of bonds in the future to secure to the railroad sys- 
tem new capital as it was needed. In the second group may be 
placed those companies which, like the Norfolk & Southern, 
Atlanta, Birmingham & Atlantic, Cincinnati, Hamilton & Dayton, 
Western Pacific, Pere Marquette, Missouri Pacific, and St. Louis 
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& San Francisco, undertook a comprehensive readjustment of 
their capital obligations, with the intent not only to provide for 
pressing needs, but to reduce also fixed charges so drastically as 
to make future difficulties in the highest degree unlikely. 

To some extent the difference between the two groups may be 
attributed to the dates at which the reorganizations took place. 
With one exception, the Norfolk & Southern, none of the large 
railroads which were reorganized between November, 1909, and 
September, 1911, accomplished any thorogoing readjustment. 
The later difficulties of the period were not then foreseen. On the 
other hand, eight out of the ten reorganizations which took place 
after the outbreak of the European war were marked by extensive 
reductions in fixed charges and by far reaching series of exchanges 
of old securities for new. Yet there were individual differences 
between the companies which also helped to account for the 
different policies pursued. The Chicago Great Western, which 
was the first of all the large corporations to emerge from bank- 
ruptcy, failed because of its inability to meet $3,342,545 in short 
term notes which had become due, and because of the threatening 
maturity of other similar issues. The problem of this company 
seemed therefore relatively simple. Its principal financial task 
was that of paying off its floating debt, and of providing certain 
necessary funds for future improvements. In the case of the 
Chicago, Rock Island & Pacific the reorganization was preceded 
by the foreclosure of the Chicago, Rock Island & Pacific Railroad 
collateral bonds secured by the stock of the operating company, 
which had the effect of sloughing off the top-heavy capitalization 
of the Rock Island Company, and left the railway company with 
relatively little to do in the way of readjustment of its own obli- 
gations. Doubtless also the prominence which inability to pay 
maturing obligations assumed in the weeks before failure had some- 
thing to do with the nature of the reorganization of the Western 
Maryland. Yet here, as still more strikingly in the case of the 
International & Great Northern and the Seaboard Air Line, it 
proved unfortunate that the managers of the companies did not 
seize the opportunity to place their enterprises upon a permanently 
stable basis. 

The first problem which the reorganizations from 1907 to 1917 
had to meet was that of making provision for their cash require- 
ments. The sums which the bankrupt companies had to raise 
during the period were large—in fact the cash requirements of the 
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fifteen companies under discussion amounted to more than $221,- 
000,000. This sum had accumulated in the usual way. It repre- 
sented overdue interest, unpaid operating expense, and the or- 
dinary run of floating debt which piles up before a railroad failure. 
In part also it was the result of the expenses of reorganization it- 
self, for the cost of legal proceedings, counsel fees, syndicate com- 
missions and the like often ran into large figures. Thus at the time 
its reorganization plan was published, the Western Pacific expected 
to pay nearly two million dollars for costs of reorganization. Nor 
was this unusually high. The Atlanta, Birmingham & Atlantic, a 
company operating only 641 miles of line, with net operating rev- 
enues in 1915 of less than $140,000, had to set aside $178,500 for 
counsel fees, $216,000 for commissions to syndicate managers and 
underwriting syndicates, and $269,771 for other reorganization 
expenses. The Pere Marquette paid $675,000 for the work of its 
reorganization committees alone, and estimated that the total 
expenses for readjustment of its finances would amount to $2,- 
679,000. The Wabash likewise estimated its expenses of reorgan- 
ization at $3,449,500; and the Wheeling & Lake Erie proposed to 
raise for the same purpose $2,556, 249, a sum which included in this 
case a provision of working capital for the new company. These 
were very considerable sums for bankrupt companies to charge to 
their expense accounts. 

On the other hand, a very considerable portion of the money 
raised represented new productive investment. In the case of the 
St. Louis & San Francisco this item of new investment amounted 
to nearly $11,000,000. In that of the Chicago Great Western, 
$9,892,274 was specifically set aside to cover the cost of rehabilita- 
tion, additional terminals, equipment, and shops. Likewise the 
Missouri Pacific provided $12,713,792 to cover the cost of addi- 
tional working capital, new equipment and immediate improve- 
ments, as well as for readjustment expenses and the payment of 
loans. Other companies made varying but similar provisions. This 
was a very different matter from the cash requirements arising out 
of reorganization expense. The companies which raised money for 
physical rehabilitation possessed increased assets of considerable 
importance which might legitimately offset an increase in capital- 
ization. Those which needed funds to pay counsel fees, on the 
contrary, had nothing but receipted bills for outlays which ought 
never to have occurred. 

Cash requirements may be met by assessments upon security 
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holders, by the sale of stock or bonds, or by a combination of these 
two methods. Examination shows that only about one-half of the 
fifteen companies considered made any use of assessments as a 
means of raising cash. . . . The remaining companies relied on the 
sale of new securities to meet their cash requirements, protecting 
themselves against failure by contracts with underwriting syn- 
dicates. Examples of this procedure were the issue by the Sea- 
board Air Line and sale of $18,000,000 of adjustment bonds, the 
sale by the International & Great Northern of $11,000,000 three- 
year notes payable in 1914, and that by the Kansas City, Mexico 
& Orient of $5,640,200 six per cent notes payable two years after 
date. For the same purpose the Atlanta, Birmingham & Atlantic 
placed $30,000,000 of its common stock with a syndicate at the not 
unreasonable price of $12 per share, while the Western Maryland 
combined an assessment with an offer of stock to its former share- 
holders at $40. The best defense of this kind of financing is the 
fact that assessments are sometimes very difficult to collect, espe- 
cially when the reorganization has been otherwise drastic. Yet in 
the case of the International & Great Northern and the Kansas 
City, Mexico & Orient the issue of short time notes was a direct 
cause of renewed bankruptcy, while the issue of large quantities 
of low grade securities by other companies was not calculated to 
improve their credit. When assessments were levied, preferred 
stock was usually given for the cash paid in, altho the St. Louis & 
San Francisco and Missouri Pacific offered new bonds in exchange. 

With this brief outline of the provision which recent reorganiza- 
tion plans made for their cash requirements, we may pass to the 
question of fixed charges. The table on page 554 gives the fixed 
charges for interest and rentals before and after reorganization, for 
the principal railroads, the finances of which were overhauled 
during the period which we are considering. 


554 RAILROADS: CASES AND SELECTIONS 


Frxep CHARGES (INTEREST AND RENTALS) 


Percent- 
Before re- After re- 

Name of company organization | organization PGE, 

Seaboard Air Line. (uae: sus c's eet ene = $4,035,868 $3,681,091 8.79 

Chicago Great Western.............. 1,008,768 2,751,576 | 172.761 
International & Great Northern....... 1,918,008 1,379,137 28.09 
Western Lary ance «ey etests crete relate ere 2,742,074 2,240,236 18.30 
Wheeling & Lake Erie............... 1,849,516 875,713 52.65 
Norfolk & Southern................- 1,101,468 509,049 53.79 
Atlanta, Birmingham & Atlantic...... 1,279,122 | 204,500 84.01 
Wabashres . tate ee Se Rae ee 7,581,802 5,038,861 33.54 
Kansas City, Mexico & Orient........ 1,033,758 338,412 67.26 
Pere Marquettecrnch sucess os ce cle k 4,492,256 2,352,476 47.63 
St. Louis & San Francisco............ 12,160,995 9,158,190 24.69 
Cincinnati, Hamilton & Dayton....... 2,417,803 1,251,553 48.23 
Westerner achicha: soetmetete dt iio 4,088,029 1,090,641 73.32 
Chicago, Rock Island & Pacific........ 14,323,732 12,385,036 13.53 
Missouri Pacifitr cas aries cae eee 13,354,005 9,773,233 26.81 
Total eco. Sees ee er $73,387,204 $53,029,704 27.74 


It is plain that a substantial reduction in fixed charges was the 
rule in these reorganizations. A single exception, the case of the 
Chicago Great Western, is accounted for by the unusual proportion 
of debenture bonds and stock in the capitalization of that corpora- 
tion before reorganization took place. It must be remembered, 
moreover, that railroad property after reorganization is frequently 
able to bear heavier charges than before reorganization by 
reason of the considerable new cash investment in the road; 
and to the extent of this gain in strength a comparison of 
charges before and after reorganization gives a misleading re- 
sult. Indeed, the fixed charges of $1,090,641, reported in 1917 
by a company like the Western Pacific, represented almost en- 
tirely interest on new expenditure, which was confidently ex- 
pected to earn its charges. Substantially the same can be said 
‘of the reorganization of the Atlanta, Birmingham & Atlantic, 
and to a greater or less extent it is true of all the companies for 
which figures are given. 

The reader’s attention is now directed to a comparison of the 
capitalization of fifteen bankrupt railroads after reorganization, 
with the capitalization of the same railroads before reorganiza- 
tion. 


1 Increase. 
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CAPITALIZATION BEFORE AND AFTER REORGANIZATION 


Name of company 


Seaboard Air Taney ..:c<,..... 


Before re- 
organization 


$139,108,500 


After re- 


organization 


Per cent | Per cent 
imcrease | decrease 


$158,746,000} 14.11 
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Chicago Great Western....... 125,223,351 122,999,013 1.79 
International & Great Northern 38,765,350 35,457,000 8.53 
Western Maryland........... 76,638,225 84,912,385] 10.80 ete 
Wheeling & Lake Erie........ 66,662,997 73,668,858] 10.51 eas 
Norfolk & Southern.......... 39,517,198 27,122,200 ae 31.36 
Atlanta, Birmingham & Atlantic 60,096,591 39,290,000 ae 34.62 
Wabash, <aaerpeetieek sen 200,685,377 205,118,000) 2.21 aa 
Kansas City, Mexico & Orient . 50,582,751 25,640,200 stg 49.31 
PereiMarduette.,. cki.cc. cece 108,325,129 105,000,000 a 3.07 
St. Louis & San Francisco..... 284,508,618 319,221,998) 12.20 : 
Cincinnati, Hamilton & Dayton 62,732,775 33,746,650 E i 46.21 
Western. PAGCHIG.. «oasis sees ke ec 150,000,000 95,000,000 a | 36.67 
Chicago, Rock Island & Pacific. . 331,197,105 360,940,994) 8.98 re 
IMGinsOuricP Aerie s<.5 5 sores diekoieee 363,296,340 379,372,219) 4.42 

PO GALA oe eke ee eT es | $2,097,340,307| $2,066,235,517 1.48 


In five cases, those of the Western Pacific, the Cincinnati, 
Hamilton & Dayton, the Norfolk & Southern, the Atlanta, Birm- 
ingham & Atlantic, and the Kansas City, Mexico & Orient, the 
wiping out of junior securities or stock occasioned a considerable 
reduction in capitalization. The Norfolk & Southern sacrificed 
its preferred and common stock, and preserved only its prior 
liens and first refunding 5’s, which together approximately repre- 
sented the original cash investment in the property. The Cin- 
cinnati, Hamilton & Dayton reduced its general mortgage bonds 
and its outstanding obligations to the Baltimore & Ohio. The 
Kansas City, Mexico & Orient wiped out its preferred and common 
stock. The Atlanta, Birmingham & Atlantic eliminated its general 
mortgage bonds, while the Western Pacific repudiated its second 
mortgage bonds, altho these probably represented in large part 
actual investment. On the other hand, the Seaboard Air Line, the 
Western Maryland, the Wheeling & Lake Erie, the St. Louis & 
San Francisco and the Chicago, Rock Island & Pacific actually 
increased their capitalization as a result of reorganization; while 
other companies came out of receivers’ hands with a capitalization 
not very different in respect to the total amount of securities out- 
standing from that with which they went in. Taken as a group no 
considerable attempt to reduce capitalization is apparent. It was 
not in this way that fixed charges were reduced. 
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Nor does it appear that the railroads which reorganized between 
1907 and 1917 were able in any important degree to cut down the 
rates of interest which they were compelled to pay. In this respect ~ 
the reorganizations of the period under review differed materially 
from those completed in the nineties, owing to the general rise in 
interest rates characteristic of the time. The following table 
illustrates this point by giving the aggregate bond issues at different 
rates for fifteen bankrupt companies both before and after re- 
organization. 


Rates oF INTEREST BEFORE AND AFTER REORGANIZATION 


(15 Roads) 


Before reorganization After reorganization 


Rate of interest 


Amount Per cent Amount Per cent 
38% $5,569,950 .39 $5,569,950 .50 
4 661,974,010 46.88 543,323,044 48.36 
46 57,098,140 4.04 51,043,140 4.54 
5 550,366,090 38.98 390,402,573 34.74 
6 132,201,319 9.36 131,035,318 11.66 
Vf 348,000 02 348,000 .03 
8 1,211,250 .09 1,211,250 ed: 
Not specified 3,341,147 24 683,770 .06 
Total eran ree $1,412,190,906 100.00 $1,123,617,045 100.00 


Among the large issues at low rates put out in the course of re- 
organization were the Missouri Pacific 4’s maturing not later than 
1975, and authorized up to one hundred million dollars; the St. 
Louis & San Francisco prior lien 4’s, series A, maturing in 1950, 
and authorized up to two hundred and fifty million dollars; and the 
Seaboard Air Line’s refunding 4’s maturing in 1959 and authorized 
to a total of one hundred and twenty-five million dollars. Both 
the Missouri Pacific and the St. Louis & San Francisco put out new 
issues at 5 per cent, however, contemporaneously with those just 
mentioned, while it is to be noted that under the terms of their 
principal mortgages both companies reserved the right to place 
bonds at rates of interest not exceeding 6 per cent, if they should 
feel it necessary. There is apparent on the whole some decline in 
the percentage of bonds bearing interest rates of 5 per cent, but the 
change is very slight and the relief obtained from this cause in- 
considerable. As compared with the reorganizations of the nineties 
a strikingly large proportion of the new securities put out during 
the last ten years bore interest at the rate of 5 per cent or higher. 
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The unsatisfactory condition of the money market is evidenced by 
the further fact that none of the large new issues of bonds under 
the various reorganization plans ran for more than fifty years. 

The principal device by which reorganizing railroads reduced 
their interest charges between 1907 and 1917 was by the substitu- 
tion of securities, the payment of the interest on which was op- 
tional, for securities which called for a fixed payment in good times 
or in bad. In other words, old mortgage bonds were called in and 
income bonds or stock issued in their stead. This was a practice 
already well known in the nineties. The following analysis of the 
total capitalization of fifteen bankrupt railroads before and after 
reorganization will make evident the sort of exchanges which took 
place. 


ANALYSIS OF CAPITALIZATION BEFORE AND AFTER REORGANIZATION 


Before Reorganization 


Per cent | Per cent anil Per cent 
Name of company mortgage | income pre- | common Total 
bonds bonds ferred stock 
stock 

Seaboard Air Line... su ..e eke. 54.8 0.2 18.0 27.0 100 
Chicago Great Western.......... 14.6 22.4 27.5 35.5 100 
International & Great Northern... 74.8 Fc 25.2 100 
Western Maryland.............. 79.5 as 20.5 100 
Wheeling & Lake Erie........... 44.5 25.5 30.0 100 
Norfolk & Southern............. 50.1 1292 87.8 100 
Atlanta, Birmingham & Atlantic. . 41.8 16.6 41.6 100 
NURI VELEN Eile, reget Ac wie alent Ss vs y3 bi 6ene 53.4 0.6 19.5 26.5 100 
Kansas City, Mexico & Orient. ... 46.0 pas 27.0 27.0 100 
Pere VMarquettoitiis < Alin caoivievels, <toes 71.1 4.6 11.0 NB yee? 100 
St. Louis & San Francisco....... 83.0 2.1 7.4 tae 100 
Cincinnati, Hamilton & Dayton... 86.8 0.4 12.8 100 
Wiestarn Paclien ..eett. einer 50.0 sia 50.0 100 
Chicago, Rock Island & Pacific. . . 71.5 6.0 22.5 100 
IMSSSOUTI E AOMIC. te ce estas bee ote 77.2 22.8 100 


Even a cursory glance at the table on page 558 will show that the 
following changes occurred. 
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After Reorganization 


Per 
Per cent | Per cent} cent | Per cent 
Name of company mortgage | income | pre- | common | Total 
bonds bonds | ferred stock 
stock 
Seaboard Air Line.............. 44.7 15.9 1510 23.00 100 
Chicago Great Western.........- 29.9 a Done 36.8 100 
International & Great Northern... G20 Z 9.6 18.3 100 
Western Maryland.............. 60.0 ‘ 11.8 28.2 100 
Wheeling & Lake Erie........... 242 2 30.2 45.6 100 
Norfolk & Southern............. 34.4 , Af 65.6 100 
Atlanta, Birmingham & Atlantic. . 10.4 Tue F 76.4 100 
Weal baishisccercncaes cust orerel crt ere say sate vot alia 32.3 0.2 46.3 ee 100 
Kansas City, Mexico & Orient... . 22.0 ; ; 78.0 100 
Pere Marquette... .... 00500005 34.6 22.5 42.9 100 
St. Louis & San Francisco....... 57.0 25.6 222 15.2 100 
Cincinnati, Hamilton & Dayton... 85.2 Ns 14.8 100 
Western Pacific. ¢ ...c + stl eter Pal 28.9 50.0 100 
Chicago, Rock Island & Pacific... 65.6 13.8 20.6 100 
Missouri Pacifici... cao etne cian 57.9 20.2 21.9 100 


In the first place, the percentage of mortgage bonds to total 
capitalization was very much reduced. In the case of the St. 
Louis & San Francisco the reduction was from 83 per cent to 57 
per cent; in that of the Western Pacific from 50 per cent to 21 per 
cent; in that of the Pere Marquette from 71 per cent to 34 per cent; 
in that of the Wheeling & Lake Erie from 44 per cent to 24 per cent; 
and in that of the Atlanta, Birmingham & Atlantic from 41 per 
cent to 10 per cent. These were the most striking instances of a 
reduction in the percentage of mortgage bonds to total capitaliza- 
tion, but some reduction occurred in every case save that of the 
Chicago Great Western, and here the elimination of the debenture 
4 per cent stock was itself an achievement of some importance. 
It was by this cutting down of mortgage indebtedness that the 
reorganizations between 1907 and 1917 accomplished the saving 
in fixed charges which was their most important result. 

In three important cases the reduction of mortgage indebtedness 
was accomplished by a material increase in income or debenture 
bonds. The largest use of such bonds was by the St. Louis & San 
Francisco railroad. This company put out two issues, one known 
as adjustment mortgage 6’s, and the other as income mortgage 
6’s, to an aggregate of $75,739,818. Both were entitled to interest 
not to exceed 6 per cent, payable out of available net income. 
Interest on the adjustment mortgage was payable semiannually; 
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on the income mortgage annually; interest on the former was 
cumulative, on the latter noncumulative, and the lien of the in- 
come mortgage was inferior to that of the adjustment mortgage. 
Except for a slight difference in the dates of maturity the issues 
were otherwise similar. Both were offered in exchange for out- 
standing bonds, that is to say, holders of St. Louis & San Francisco 
Railroad Company 4’s were offered 75 per cent in new prior lien 
mortgage 4’s, plus 25 per cent in adjustment 6’s for their holdings, 
and owners of general lien St. Louis & San Francisco 5’s received 
25 per cent in prior lien 4’s, 25 per cent in adjustment 6’s, and 50 
per cent in income 6’s. Preferred stock was used in connection 
with the retirement only of certain minor indebtedness. It is to be 
observed that the old prior lien and general lien bond holders thus 
received the right to a somewhat greater return than they had 
earned before, while surrendering the power to insist in any year 
upon the payment of any fixed amount whatever. 

A second company which made use of income bonds was the 
Seaboard Air Line. Here there was but one issue of cumulative 
5 per cent adjustment mortgage bonds, secured, as was also the 
case with the St. Louis & San Francisco securities, by a general lien 
upon all the property of the company, subject to prior mortgages. 
It was specifically provided that no interest upon any obligation 
secured by mortgage or lien junior to the lien of the adjustment 
mortgage, or upon any unsecured bond or debenture issued by the 
company subsequent to the date of the adjustment mortgage, nor 
any dividends upon any of the stock of the company could be 
deducted from net income for the purpose of determining the 
surplus net earnings applicable to interest on the adjustment bond. 
The Seaboard Air Line used its adjustment bonds in exchange for 
outstanding general mortgage 5 per cent bonds and over-due inter- 
est, dollar for dollar, to the sum of $6,979,500, and in addition 
offered $18,000,000 of them to stock holders at 70 in order to pro- 
vide for cash requirements. 

The third instance of the use of income bonds in recent reorgani- 
zations is afforded by the issue of $5,200,000 5 per cent income 
bonds by the Atlanta, Birmingham & Atlantic, for the most part in 
exchange for outstanding liens, certificates, and equipment trust 
bonds dollar for dollar, but also in part in order to raise cash. 
These bonds were noncumulative. The directors of the company 
were authorized, however, to reserve from net income in any fiscal 
year an amount not in excess of 20 per cent of the net income of 
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the Company, or in any event in excess of $100,000 in any single 
year, and to carry this to a so-called Income Bond Reserve Fund 
from which interest on income bonds might be paid in lean years 
in so far as the fund should be adequate. 

In view of the assumption in current discussion that the day of 
income bonds has passed it is interesting to observe the very con- 
siderable reémployment of this once popular form of obligation. 
It was evidently still thought possible by the companies which 
used income bonds to provide a security which by its lien, by its 
priority in the matter of dividends, and by its cumulative rights 
should enter the market on distinctly better terms than the most 
carefully guarded preferred stock. 

On the whole, however, the retirement of outstanding bonds 
in recent reorganizations was effected more by the use of stock in 
exchange than by the offer of income bonds. This stock was en- 
dowed with the right to dividends at the rate sometimes of 4 per 
cent, but more generally at the rate of 5 or 6 per cent, when the 
earnings of the railroad might justify such a payment. In seven 
out of sixteen issues the dividends were cumulative. Holders of 
some preferred stock, such as that of the International & Great 
Northern and the so-called profit-sharing preferred stock of the 
Wabash, had, in addition to the right to receive dividends at the 
rate of 5 per cent, the privilege of demanding a pro-rata share in 
surplus earnings after the stock holders inferior to themselves had 
received 5 per cent. 

Other provisions were as follows: without exception the pre- 
ferred stock was given preference as to assets in case of liquidation, 
as well as to dividends in ordinary years, and in at least one case, 
that of the Wabash, this privilege extended to participation in 
surplus assets after other shareholders had received up to par of 
their securities. Preferred stock holders as a rule had equal voting 
rights with common stock holders. In the case of the Wheeling & 
Lake Erie prior lien stock holders were given the right to elect a 
majority of the directors under certain circumstances. Preferred 
stock was frequently convertible into common stock and was also 
redeemable at some stipulated price. Occasionally provisions 
appeared requiring the assent of the preferred stock before the 
directors might place additional mortgages on the company, or 
increase the amount of the preferred stock, or, as in the case of the 
St. Louis & San Francisco railroad, before they might lease addi- 
tional property, guarantee interest or dividends on the securities 
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of other companies, or even acquire more than 25 per cent in 
amount of the stock of any other company. 

In all this there is little not familiar to students of corporation 
finance, nor is the importance of attempts to protect preferred 
stock holders by elaborate provisions in their certificates probably 
very great. When a railroad is prosperous small differences in the 
privileges enjoyed by different classes of security holders may 
assume importance and be reflected in the price of stock. In times 
of stress, however, all stock holders are apt to fare very much 
alike. The following table shows the treatment accorded common 
and preferred shares of the companies which failed between 1907 
and 1917 which had both common and preferred shares outstand- 
ing. 


DISTRIBUTION OF New Securitres TO HoLDERS OF PREFERRED AND 
Common Stock In Recent RattROoAD REORGANIZATIONS 


New securities given in 


exchange 
Description of stock 
Name of company held On aniNee wits 
ment of | pre- | common 
assess- | ferred) stock 
ment stock 
Chicago Great Western......... Preferred A * ey 120 
Preferred B 15 15 60 
Common 15 15 40 
Wheeling & Lake Erie.......... First Preferred 27 27 100 
Second Preferred 27 27 90 
Common 27 27 87.50 
VWSDABI ow wea Mares bien damtee hearse. Preferred 30 50 50 
Common 30 50 45 
Pore Marquet0e. o. ies ss se eres First Preferred 9.75 10 20 
Second Preferred 9.75 10 20 
Common 9.75 10 20 
St. Louis & San Francisco....... First Preferred 50 50} 100 
Second Preferred 50 50 ! 90 
Common 50 50 1 82 
Seaboard Air’ Linétis sick. eles 2 No foreclosure Old 
stock 
undis- 
turbed 


In most instances referred to, common and preferred stock fared 
alike or so nearly alike that the differences were negligible. In the 
reorganization of the Wheeling & Lake Erie and St. Louis & San 


1 Prior Lien bonds. 
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Francisco some allowance was made for the superior position of 
preferred shares but none after all of any considerable importance. 
That the preferred A shares of the Chicago Great Western escaped 
assessment, and received double the amount of new common stock 
given to the holders of preferred B certificates, was doubtless due 
to the fact that the preferred B stock holders in this case enjoyed 
no preference over the common stock in respect to the assets of 
the railroad company, whereas the preferred A holders were 
entitled to such a preference and thus stood in a distinctly better 
position. On the whole, the experience of the group of railroads 
which we are considering is not satisfactory so far as preferred 
stock holders are concerned. The introduction of a cumulative 
feature in so many of the new preferred stock certificates may be 
taken as a recognition of this fact. 

While preferred stock was issued in recent reorganizations in 
return for assessments, or in consideration for surrender of out- 
standing bonds, common stock was generally given to holders of 
common stock of the old company in recognition of their equity 
when that equity had value. It is interesting to observe, however, 
that more extended use was sometimes made of the common share 
certificate. In four cases companies retired outstanding bonds 
in whole or in part by exchange with common stock. The four 
were the International & Great Northern, which exchanged com- 
mon stock for third mortgage bonds; the Western Pacific, which 
joined 75 per cent in common stock with 50 per cent in preferred 
stock in its offer to first mortgage bond holders; the Norfolk & 
Southern, which gave $1142.80 in new common stock for every 
one thousand dollars of its outstanding first and refunding bonds; 
and the Pere Marquette, which employed common stock as part 
consideration in the retirement of a large number of its mortgage 
securities. The intention in these cases was to be radical without 
cutting off old bond holders from every chance of financial recey- 
ery. More frequently common stock was exchanged for old stock 
outstanding before the reorganization took place, as has been 
said, or it was sold in an attempt to raise cash to meet pressing 
needs. ... 

Regarded as a whole, the result of recent reorganizations cannot 
be said to be encouraging to holders of railroad securities of the 
more speculative sort. A man who bought St. Louis & San Fran- 
cisco general lien 5’s in 1909 at 91 saw them decline to a low point 
of 2714 in 1914 and then rise to 821/s in November, 1916. By the 
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end of June, 1917, the aggregate market price of the securities 
offered in exchange for the bonds in question under the St. Louis 
& San Francisco reorganization plan would have been less than 57. 
The Pere Marquette refunding 4’s of 1955 were quoted as high as 
79 in 1910 and as low as 1114 in 1915. Under the reorganization 
plan of 1917, after payment of an assessment, they were exchange- 
able for common stock of the new company at the rate of $1104 
in new stock for $1000 in old bonds. In June, 1917, this new stock 
was quoted about 53. Similar pyrotechnics characterized the 
record of the Wabash first refunding and extension 4’s, and of the 
Missouri Pacific first and refunding 5’s. Plainly such securities 
showed little of the stability commonly associated with the name 
of bond, while the general movement in all cases was downward. 
In most instances the reorganization plan provided for the retire- 
ment of large blanket issues of mortgage bonds by the issue of new 
stock, common or preferred, thus recognizing the uncertain nature 
of the security. Sometimes, as in the case of the St. Louis & San 
Francisco, income bonds were used. The following table shows 
the treatment accorded general mortgage bonds in the reorganiza- 
tion of the principal companies which had such issues outstanding. 


TREATMENT OF GENERAL Mortraaae Bonps 


New securities offered in 
exchange, per cent 


Volume 
Name of company Name of security out- 
standing 
Mort-| In- Pre- Com- 
gage come ferred mon 
bonds | bonds stock stock 
Atlanta, Birmingham 
@& Atlantic. «i caiicw-s First Mortgage 5’3 |$14,443,0001) .. None 
Cincinnati, Hamilton 
Gayton adi - ceri. General Mort. 4’s 17,529,000 1} 70 2 i 2 ‘4 
Missouri Pacific.......] First Refunding 5’s | 29,806,000 ae Ace 100 ee 
Norfolk & Southern... .| First & Refund. 5’s | 14,000,000 ie son < 114.28 
Pere Marquette....... Consol. Mort. 4’s 8,382,000 Pfs aap 110.40 rs 
Pere Marquette....... Refunding Mort. 4’s} 14,789,000 a fe i 110.40 
Pere Marquette....... Refunding Mort. 5’s} 17,157,942 re ie ne 50.00 
St. Louis & San Fran- i 
CHEGO Fea was iallsio’ stella Refunding Mort. 4’s| 68,562,000 75 25 
St. Louis & San Fran- i 
ieee PAB G General Lien 5’s 69,384,216 25 75 
Seaboard Air Line..... ork ett ae 6,345,000 “ia 100 
ENG Sieteiessvo'x huseyor irst Refunding 
ee Extension. 40,600,240 BS as 120 wh 
Western Pacific....... First Mortgage 5’s 50,000,000 “yt ae 50 75 


Mortgages junior to the general mortgage, when such there 
were, naturally fared no better than their superiors. 


1 Bliminated by foreclosure sale. 2 Cash. 
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As compared with the generally unfortunate record of the 
blanket bonds, the holders of equipment bonds and notes of the 
various companies had the pleasant experience in every case of 
being paid off in cash at par or of being left undisturbed. In be- 
tween these two extremes came the various kinds of collateral 
bonds, which received much or little in reorganization, according 
to the nature of the security on which they were based. Thus the 
Norfolk & Southern collateral 6’s, secured by pledge of equipment 
bonds, were paid in full in cash and the St. Louis & San Francisco 
trust mortgage 6’s of 1880; secured by first mortgage bonds of 
the system, were given one hundred and twenty-five per cent 
in new mortgage securities. On the other hand holders of Mis- 
souri Pacific gold loan 4’s, issued against the pledge of St. Louis, 
Iron Mountain & Southern stock, were allowed only new common 
stock for their certificates, and the owners of Pere Marquette 
collateral trust 6 per cent notes fared even worse. 

From the point of view of reorganization technique two matters 
seem to deserve emphasis in this rapid survey of recent railroad 
experience in finance. The first is the increased use of preferred 
stock with right to cumulative dividend, and the considerable 
reliance upon the cumulative income bond. No less than nine 
examples of these two classes of securities are outstanding. In- 
deed, they account for a considerable part of the saving of fixed 
charges of which mention has previously been made. This prac- 
tice, however, has little to commend it. Railroads are to some 
extent protected by it against formal bankruptcy, yet such formal 
bankruptcy is often better than the piling up of a huge load of 
unpaid dividends before a worthless and speculative common 
stock. 

A second matter in which recent reorganizations have differed 
from those of a decade or so before has been in the very moderate 
increase in capitalization for which they are responsible. In most 
cases this increase has not much exceeded, if at all, the value of 
the improvements made during receivership, the increase in work- 
ing capital, and the decrease in current debts. The reason has 
been the critical attitude of the public, acting in part through 
commissions such as those of California, Michigan, and Kansas, 
the difficulty in disposing of large amounts of new securities, and 
the fact that several of the current reorganizations, as those of the 
Chicago, Rock Island & Pacific, the Western Maryland and the 
Seaboard Air Lines, have been very partial affairs. Whatever the 
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cause, this change in policy has been an improvement. It has not 
only simplified the railroad balance sheet from the point of view — 
of the government and the investor, but it has helped to dis- 
courage speculation by holding down the quantity of low priced 
stock desired only for control, or for the chance of a rise in market 
price which it affords. 

The real test of a reorganization, however, is not to be found 
in the quantity of securities which are put out, but in the success 
of the measures taken in placing bankrupt companies on their feet. 
A reorganization is an expensive experience, to be justified only 
by genuine financial relief. In this respect recent reorganizations 
have been on the whole unsatisfactory. Two of them, indeed, 
are already known to have failed, and both for the same reason. 
The International & Great Northern in 1911 and the Kansas 
City, Mexico & Orient in 1914 both attempted to satisfy their 
creditors by the issue of short term notes. The International & 
Great Northern notes were put out in 1911 and matured in 1914; 
the Kansas City, Mexico & Orient notes were issued in 1914 and 
matured in 1916. Neither company was able to pay its notes at 
maturity, and renewed receivership in each case was the result; 
this in spite of a reduction of fixed charges by the reorganization 
plan of the Kansas City, Mexico & Orient of over 67 per cent. In 
addition to these instances the reduction in the fixed expenses of 
the Western Maryland by its reorganization was so slight that the 
company has been unable to meet its charges in three out of six 
years which have since elapsed. 

The three other reorganizations among those discussed which 
were completed before 1915 have not as yet proved failures, but 
no one of them placed the company concerned in a very strong 
condition. The Chicago Great Western used 88 per cent of its 
gross income in 1916 to meet its operating expenses, fixed charges, 
taxes and rentals, and in that year for the first time earned as 
much as 4 per cent on its preferred stock. The position of the 
Seaboard Air Line was still worse. Neither company had cut 
its charges for interest and rentals at the time of reorganization 
in any important degree. The Norfolk & Southern, which had 
on the contrary materially reduced its fixed charges, nevertheless 
paid 92 per cent of its gross income in 1916 for various purposes 
before it could begin to provide for dividends or reserves. ‘These 
statistics are to be compared with ratios of 67 per cent for the 
Great Northern & Union Pacific, 70 per cent for the Chicago, 
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Burlington & Quincy, and 80 per cent for the Pennsylvania. It 
is a pity that so many of the reorganizations of the group which 
we have discussed did not adequately meet the first requirement ~ 
of any successful reorganization, that of reducing fixed charges 
to such a degree that solvency under any conditions reasonably 
to be expected should be assured. 

For the most part the later reorganizations are too recent for 
confident judgment to be passed upon them. In general they were 
more thoro than their immediate predecessors, and better results 
may perhaps be expected from them. In two cases, those of the 
Western Pacific and of the Atlanta, Birmingham & Atlantic, all 
outstanding securities bearing obligatory interest were eliminated. 
In other instances the reorganizations were less radical—indeed, 
in the case of companies like the Missouri Pacific and Chicago, 
Rock Island & Pacific, they were not radical at all. It is highly 
doubtful whether the financial readjustments which have taken 
place would enable the majority of the reorganized companies to 
endure another period of pressure similar to that of the last dec- 
ade. . 


2. APPROVAL BY THE INTERSTATE COMMERCE COMMISSION 
A. CHICAGO AND EASTERN ILLINOIS CASE ! 


By Division 4: 

The Chicago & Eastern Illinois Railway Company, a corpora- 
tion organized for the purpose of engaging in transportation by 
railroad, subject to the interstate commerce act, seeks authority 
under section 20a of the interstate commerce act: 

(a) To issue (1) $4,285,000 of prior-lien or first-mortgage bonds, 
$3,500,000 of these bonds to be pledged with the Director General 
of Railroads as security for a loan of the same amount which it is 
contemplated he will make to William J. Jackson, receiver of the 
Chicago & Eastern Illinois Railroad, and the remaining $785,000 
to be pledged with the Secretary of the Treasury as security for a 
loan of like amount for which application has been made under 
section 210 of the transportation act, 1920 as amended: (2) 
$32,156,000 of general or second mortgage bonds: (3) $24,030,150 
of preferred stock and (4) $25,500,000 of common stock; 

(b) To assume an aggregate of $5,350,000 of underlying bonds 
and equipment obligations described as follows: (1) $91,000 of 


167 I. C. C. 61 (February 3, 1921). 
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first-mortgage extension bonds of Chicago & Eastern [Illinois 
Railroad Company, hereinafter called the railroad company; 
(2) $2,736,000 of the railroad company’s first consolidated mort- 
gage bonds; (3) $142,000 of the Evansville Belt Railway Com- 
pany’s first-mortgage bonds; (4) $1,640,000 of series-H equipment 
obligations issued by the railroad company; and (5) $741,000 of 
United States equipment notes issued by the railroad company’s 
receiver to the Director-General of Railroads, United States Rail- 
road Administration; and— : 

(c) In the event that the aforesaid loans of $3,500,000 and 
$785,000 shall be made, to issue and pledge with the Director 
General of Railroads and with the Secretary of the Treasury, 
respectively, as further security for said loans, additional prior- 
lien or first-mortgage bonds to such amounts as will furnish mar- 
gin or additional security for each of said loans in the same ratio 
to the face amount of each such loan as the ratio of margin or 
additional security which we shall require to be pledged with the 
Secretary of the Treasury for said loan of $785,000. 

On May 27, 1913, receivers were appointed for the properties of 
the railroad company, which receivership has continued since that 
time. 

A decree was entered under date of May 22, 1917, by United 
States district judge George A. Carpenter in consolidated cause 
in equity No. 57, district court of the United States, northern 
district of Illinois, eastern division, ordering, adjudging, and 
decreeing the sale of said properties. A copy of the decree is 
filed in this proceeding. 

Committees representing 90 per cent of the railroad company’s 
general consolidated and first mortgage bonds, 80 per cent of its 
refunding and improvement mortgage bonds, 89 per cent of the 
Evansville & Terre Haute Railroad Company’s first general 
mortgage bonds, 62 per cent of the latter company’s refunding- 
mortgage bonds and substantially all of the railroad company’s 
stock, which securities have been deposited with said committees 
under various agreements as shown by the application, have deter- 
mined upon a reorganization program, more fully described in 
schedule I accompanying the application, and have agreed with 
substantially all of the creditors as to the proposed plan. 

Applicant has been recently organized to purchase certain of 
said properties which are to be sold under the decree of foreclosure, 
and applicant desires authority to issue its securities and assume 
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underlying bonds and equipment obligations, as aforesaid, pur- 
suant to, and in accordance with, the reorganization program, 
such issue and assumption being necessary to enable applicant to 
acquire those properties. 

The following statement of the railroad company’s outstanding 
stock and indebtedness, and that proposed by applicant, shows a 
reduction in liabilities under the reorganization program, as 
follows: 

Railroad company Applicant 


Ganital stag ix ii < Gas cea sinn de Ry amitonie ten augteale $19,377,268.88 $49,530,150.00 
BODGR hin cies ake dren oe oat ate ane scsinasie co oketoreetcte 60,408,000.00 39,410,000.00 
Interest on bonds accrued and unpaid. ......... 78/550)681 03 79S See 
Receiver’s certificates .. ¢cusidies a5i0's. sel SSSA 6,000, 000000 Se. Zanes 
Rouipment Gougawons .. 2. ns cs sys gene ee Ns 2,381,000.00  2,381,000.00 
Guaranty of bonds, Evansville & Indianapolis Rail- 

PORE ac cr kok Jt madanah choi aise Sees SR 3,550,000. 00s eee 
Loans and bills payable, and interest thereon....  5,388,093.68 ............ 
Nettreduntion Ut: cee fey 2 GRR IR Lee ee eee 24,283,893 .59 

PROGR cmae Ne UN en en CR ISOMER ere 115,605,043.59 115,605,043 .59 


Under the reorganization plan, $6,000,000 of receiver’s certifi- 
cates and $3,000,000 of Evansville & Terre Haute Railroad Com- 
pany’s first consolidated mortgage bonds maturing July 1, 1921, 
are to be paid and satisfied and, therefore, together with $12,293,- 
000 of mortgaged indebtedness on certain properties not to be 
taken over by applicant, and interest thereon accrued and unpaid, 
will not appear in applicant’s liabilities at completion of reorgani- 
zation. Applicant’s interest charges will be: 


Underlying bonds and equipment obligations. ....................2. $304,728 
Prior-lien or first-mortrage: bondscckw isk «atk ck d ie Ri om eo 257,100 
General-mortiage bobds.<.cticx wali Sink sasats oc canics.c Soe i ree 1,607,800 

Total cas eis ce re als UE Cra eC oN ree Te eee 2,169,628 


compared with corresponding charges as of December 31, 1920, of 
$4,288,581. Comparison between these amounts is subject to the 
qualification that applicant will not acquire all the properties 
formerly held by the railroad company, and certain obligations 
are to be eliminated from its liabilities by payment and cancella- 
tion thereof. 

Under the plan of reorganization, the total capitalization will 
be $91,321,150. The valuation of the property which will be 
taken over by applicant has not yet been completed, so that it is 
not practicable to compare this capitalization with underlying 
value, It is clear, however, that the proposed new capitalization 
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will be relatively lower, even when allowance is made for the 
properties which are not to be taken over, than the outstanding 
capitalization of the old company, and that the fixed charges will 
very materially be reduced, with a consequent improvement in 
credit. The evidence also indicates that the new capitalization 
will not be disproportionate to the earning power of applicant. 
Under these circumstances, in view of the manifest desirability of 
ending the long period of receivership we think that approval 
ought not to be withheld because of lack of complete in- 
formation as to the value of the property to be taken over by 
applicant. 

Holders of small blocks of bonds have protested against the 
plan of exchanging bonds for stock. This is a matter properly to 
be brought before the court having jurisdiction in the premises, 
which has expressly reserved the determination of the equities 
in the receivership proceeding. 

It is represented to us by the applicant, that with the issuance 
of the securities contemplated, the applicant will be amply fi- 
nanced, and thus will be in position fully and efficiently to perform 
its duties as a common carrier. 

The application was made under oath and signed and filed on 
behalf of the applicant by one of its executive officers. As required 
by section 20a of the interstate commerce act, notice of the filing 
of the application has been given to, and a copy thereof filed with, 
the governor of each of the states in which the applicant proposes 
to operate. No objection to the granting of the application has 
_ been offered by any state authority. 

We find that the proposed issue of prior-lien or first-mortgage 
bonds, general or second mortgage bonds, preferred stock, and 
common stock; the proposed assumption of obligation or liability 
in respect to said underlying bonds and equipment obligations; 
and, if said loans shall be authorized, the proposed issue and 
pledge of not more than $1,071,000 of additional prior-lien or 
first-mortgage bonds by the applicant (a) are for lawful objects 
within its corporate purposes and compatible with the public 
interest, which are necessary and appropriate for, and consistent 
with the proper performance by it of service to the public as a 
common carrier, and which will not impair its ability to perform 
that service; and (b) are reasonably necessary and appropriate for 
such purpose. 

An appropriate order will be entered. 
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B. DENVER AND RIO GRANDE WESTERN CASE: DISSENTING 
OPINION ! 


Eastman, Commissioner, dissenting: 

This is the third reorganization plan for the Denver & Rio 
Grande which the commission has approved. The first plan, 
approved in Stock of Denver & Rio Grande Western R. R., 70 1. C. 
C.,'102,, was quite obviously unsound and broke down in short order. 
The second, approved in Denver & Rio Grande Western Reorganiza- 
tion, 821. C. C., 745, was modified to meet in part the objections of 
the State of Colorado when the case was reopened for rehearing 
and as so modified constitutes the third plan, which the majority 
now approve. I believed that neither the first nor the second plan 
was consistent with the public interest, and I am of the same opin- 
ion with reference to the third plan. 

The new company will start business with the following capi- 
talization: 


Underlying mortgage bondssitstis ote « ee ee ee eee $81,112,000 
Hquipment-trust Certimestes . 00, sey fer clove Secictecis cle hosieds deere cio oie 4,500,000 
General-mnortgare bonGsenet. .n acre mee ite cr. ee eae 29,808,000 
Total funded) debtic. 05 36s tea cei tie chee GIO eee 115,420,000 
Preferredsstock = sts «Ae. + Rare aiecahiys os sae cagea Tee Nea ea eae eee 16,445,600 
Total parivalue’...c cs me cares sansieke crevsihale Tusa net heehee cane oreaater reeonete 131,865,600 


300,000 shares common stock without par value. 


Omitting the shares without par value, the funded debt will be 
87.5 per cent of the total capitalization and the ratio of funded 
debt to stock will be 7 to 1. Figuring in the common stock at 
$100 per share, a far higher figure than any one would claim, the 
funded debt will be 71.3 per cent of the total and the ratio of funded 
debt to stock will be 2.5 to 1. I realize that the general-mortgage 
bonds are, in effect, to be income bonds for a period of five years, 
but in 1929 the interest upon these bonds will become a fixed 
charge, and by that time the underlying debt will have grown 
much larger. 

For the past 10 years and more two things have been impressed 
upon us by the carriers and their financiers over and over again. 
One is the danger of a disproportionately large debt. The other 
is the desirability of financing the needs of the carriers in part by 
the issue of stock. I have no quarrel with either one of these propo- 
sitions. Indeed I believe that ability to finance by issues of stock 
will ultimately prove essential if the railroads are to continue in 


1 Denver and Rio Grande Western Reorganization, 90 I. C. C. 141 (June 9, 1924). 
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private ownership. Nevertheless the railroad debt has increased 
by more than one billion of dollars since the termination of Federal 
control, while little new money has been procured through sale of 
stock. Nor does it appear that the financial advisers of the carriers 
have themselves kept in mind the precepts which they have urged 
upon us. Railroads with financial structures particularly well 
adapted to future financing through stock issues have impaired 
these structures from this point of view by the declaration of 
huge stock dividends. Moreover the opportunities for improv- 
ing the situationin this respect which have been presented by 
receiverships and reorganizations have for the most part been 
neglected. 

This Denver & Rio Grande reorganization is an excellent illus- 
tration. The new company begins business with a ratio of funded 
debt to stock far beyond the limit which we have repeatedly been 
told is safe and sound. That it is not anticipated that stock will 
ever be used as a means of financing is shown by the fact that no 
additional preferred or common stock can be issued without an 
amendment of the charter. Even if the charter were amended, no 
additional preferred stock of equal standing could be issued without 
the consent of the holders of two-thirds of the initial issue, so that, 
as a practical matter, the only recourse would be to an issue of 
second preferred stock or to an issue of the nondescript common 
shares without par value, which certainly offer no appeal to con- 
servative investors. It is plain that the expectation is that the sole 
means of financing, apart from earnings and equipment trusts, will 
be the refunding and improvement bonds, and it is equally plain 
that as more and more of these are issued the already dispropor- 
tionate debt will become still more disproportionate. 

I realize the difficulty that reorganization managers have in 
dealing with the holders of the various classes of securities of an in- 
solvent company. But here is where the commission should bring 
its influence to bear. The only policy which it has adopted with 
respect to reorganizations is that a proposed new financial structure 
will be approved if it seems better than the old structure and if 
there is reason to believe that earnings will be sufficient to cover the 
new fixed charges. Such a policy seems to me negative and inade- 
quate. The least that can be expected of reorganization managers 
is that the new financial structure will in some measure be an im- 
provement upon the old and that a plausible showing of earnings 
can be made for the future. But the transportation act, 1920, in- 
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troduced a new factor into the situation which should be made to 
count. That act recognized that the issue of securities is affected 
with a public interest and imposed upon us the duty of protecting 
that public interest. It can only be protected, in my judgment, by 
a positive and constructive policy on our part. 

The capitalization of a carrier does not determine or limit its 
earnings, but may have a great deal to do with its ability to finance 
its needs and serve the public properly. Net earnings, whatever 
they may be, can be converted into interest or dividends regardless 
of the volume of the capitalization, but that volume and the ratio 
between stock and funded debt may determine whether the carrier 
is financially strong or financially weak. If a railroad becomes in- 
solvent and its property is sold to satisfy its debts, we are subject 
to no other basic limitation than the public interest in determining 
the amount and character of the securities which the purchasing 
company may issue or assume for this purpose. It seems to me 
that we should at least insist, in the case of any such reorganization, 
that the new company shall start life with a reasonably sound finan- 
cial structure. If this were our policy, reorganization managers 
would stand on firmer ground in dealing with the holders of the 
securities of insolvent companies than they now find under their 
feet. 

For the reasons already indicated I am persuaded that the new 
company in this proceeding is not starting life with a reasonably 
sound financial structure and that we ought to withhold approval 
of the reorganization. And there are other reasons for this con- 
clusion. To list three which come to mind: 

1. Not only is the funded debt disproportionate to the stock, but 
of the very small amount of stock which it is proposed to issue the 
$16,445,600 of preferred stock is to have no voting power. The con- 
trol of this great property, representing an investment of over 
$100,000,000, is to be concentrated in the shares without par 
value, which represent at best only an insignificant equity. In 
my judgment such concentrated control is contrary to sound 
public policy. 

2. Such evidence as the record affords indicates that the new 
capitalization may be substantially in excess of the value of the 
property for rate-making purposes. Inasmuch as the right of the 
carrier to earnings is not determined or limited by capitalization, 
no sound reason can be offered for running any risk in this respect. 
A capitalization in excess of rate-making value is clearly contrary 
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to the public interest, since it endangers the financial stability of 
the company. 

3. Great stress is laid by the promoters of the reorganization plan 
upon the fact that the new company is to enjoy the benefit, under 
certain conditions, of dividends from the Utah Fuel Company. It 
strikes me that it is dangerous to rely to any great degree upon this 
arrangement. It depends upon the transfer of the stock of the 
Utah Fuel Company to trustees for the ultimate beneficial interest 
of the Missouri Pacific and the Western Pacific and for the imme- 
diate beneficial interest of the new company. Paragraph (8) of 
section 1 of the interstate commerce act, the so-called commodities 
clause, reads as follows: 


From and after May first, nineteen hundred and eight, it shall 
be unlawful for any railroad company to transport from any 
State, Territory, or the District of Columbia, to any other State, 
Territory, or the District of Columbia, or to any foreign country, 
any article or commodity, other than timber and the manufac- 
tured products thereof, manufactured, mined or produced by it, 
or under its authority, or which it may own in whole or in part, 
or in which it may have an interest, direct or indirect, except 
such articles or commodities as may be necessary and intended 
for its use in the conduct of its business as a common carrier. 


This language is broad and it has been broadly interpreted by 
the Supreme Court. Possibly the trust which has been created 
avoids its application, but in the event of any vigorous administra- 
ation of the ‘commodities clause” it would not be well to bank too 
heavily upon that fact. 

Summing up the matter, it seems to me that this reorganization 
plan has not been worked out with any intent to give the Denver 
& Rio Grande Western a financial structure under which it can, as 
an independent carrier, face the future with equanimity, but that 
it has-been designed with the expectation that this carrier would be 
controlled by some other carrier or carriers and with a view to 
accommodating and facilitating such control. In a separate ex- 
pression of opinion in Denver & kio Grande Western Reorgani- 
zation, supra, I said at page 766: 


I can not escape the conclusion that the arrangement is unsound 
and that the public interest would be betiter served if the reorgani- 
zation of the Denver & Rio Grande property were postponed 
until such time as it can be reorganized in the interests of its 
security holders and the population which it serves, rather than 
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CHAPTER XXIII 
COMBINATION! 


1. THE UNIon Paciric CoMBINATION 2 


Lane, Commissioner: 

On the 15th of November, 1906, the Commission on its own 
motion instituted the above-entitled proceeding by making the 
following order: 


Whereas the act to regulate commerce provides that the Com- 
mission “shall have authority to inquire into the management 
of the business of all common carriers subject to the provisions 
of this act, and shall keep itself informed as to the manner and 
method in which the same is conducted,” and also requires the 
Commission “to execute and enforce the provisions” of said act; 

And whereas it appears to the Commission that consolidations 
and combinations of carriers subject to the act and the relations 
now and heretofore existing between such carriers, including 
community of interests therein, and the practices and methods 
of such carriers affecting the movement of interstate commerce, 
the rates received and facilities furnished therefor should be made 
the subject of investigation by the Commission, to the end that 
it may be fully informed in respect thereof, and to the further end 
that it may be ascertained whether such consolidations, combi- 
nations, relations, community of interests, practices, or methods 
result in violations of said act or tend to defeat its purposes: 

It is ordered that a proceeding of investigation and inquiry 
into and concerning the matters above stated be, and the same 
is hereby, instituted. .. . 


The investigation so far conducted under this order has related 
mainly to certain transactions of the Union Pacific Railroad 
Company, including the acquisition of control of the Southern 
Pacific Company, the purchase of large amounts of stock of va- 
rious railroad companies, and other matters of kindred import. 
... The facts disclosed by the inquiry have been carefully 
considered and are made the subject of this report. 


1 See Jones, pp. 91-104, 325-351, and Vanderblue and Burgess, pp. 411-413, 
2421. C, C, 277 (1907). See Jones, pp. 341-345, 348-350, 
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THE HARRIMAN POLICY 


Within three years after the reorganization of the Union Pacific 
Railroad Company in 1897 Mr. Edward H. Harriman became the 
dominating spirit in that corporation. As chairman of the execu- 
tive committee he exercises powers that are well-nigh absolute. 
The directors have delegated their power “to manage and direct 
all the business and affairs of the company” to an executive com- 
mittee of five members, who shall act “in such manner as such 
committee shall deem best for the company’s interest in all cases 
in which specific directions shall not have been given by the 
board,” and in turn the chairman of the executive committee is 
authorized to represent that body when it is not in session. Ac- 
cordingly we find that in 1902 Mr. Harriman was “authorized 
to borrow such sums of money as may be required for the 
uses of this company, and to execute in the name and on behalf 
of this company a note or notes for the amounts so borrowed.” 
The investigation showed that in practically all the great 
transactions of this company Mr, Harriman, as chairman of 
the executive committee, acted upon his own initiative, and 
his acts were subsequently ratified and approved by the ex- 
ecutive ocmmittee. It may fairly be said, therefore, that the 
policies and purposes of the Union Pacific have been those of 
Mr. Harriman. 

When the Union Pacific was reorganized it owned 1,822.59 
miles of railroad, extending from Council Bluffs, Iowa, to Ogden, 
Utah, from Julesburg to Denver, from Denver to Cheyenne, from 
Kansas City to Denver (formerly known as the Kansas Pacific), 
and various branches extending into the territory on each side 
of these main lines. Previous to the reorganization the old com- 
pany had control, through stock ownership, of the Oregon Short 
Line and Utah Northern Railway and the Oregon Railroad & 
Navigation Company. These companies were also reorganized, 
and shortly after the foreclosure sale the Union Pacific Railroad 
Company acquired by stock ownership the control of these com- 
panies, and has since acquired substantially all their stock. The 
Oregon Short Line owns the lines of railway from Granger, Wyo.., 
on the Union Pacific, to Huntington, Oreg., and from Salt Lake 
City to Butte, Mont. The Oregon Railroad & Navigation Com- 
pany owns the lines from Huntington, Oreg., to Portland, Oreg., 
together with a number of important branch lines in the States 
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of Washington, Idaho, and Oregon. Prior to the acquisition of 
the control of the Southern Pacific by the Union Pacific, the 
Oregon Railroad & Navigation Company also owned and operated 
a line of steamers from Portland to San Francisco and a line of 
steamers from Portland to Japanese and Chinese ports. The 
Union Pacific also owned one-half the stock of the Occidental & 
Oriental Steamship Company, which owned and operated a line 
of steamers plying between San Francisco and oriental ports. 


EXPANSION OF UNION PACIFIC CONTROL 


With these properties as a nucleus, and with the credit based on 
these assets, the Union Pacific has in the past six years so grown 
in power and influence that at this time [1907] it controls every 
line of railroad reaching the Pacific coast between Portland on 
the north and the Mexican border on the south—a distance as 
great as that from Maine to Florida—excepting alone the Santa 
Fe line, in which it has a large stock interest; and of his ability to 
“take” this road at any time the law will permit Mr. Harriman 
expresses no doubt. Among the lines thus brought under the 
same control, in addition to the Union Pacific, Oregon Railroad & 
Navigation Company, and Oregon Short Line, are these: 

The San Pedro line, running from Salt Lake City, through Los 
Angeles, to San Pedro Harbor, on the Pacific coast, projected and 
begun by Senator Clark as an independent line, which Mr. Harri- 
man stopped and absorbed. 

All the lines of the Southern Pacific Company (a holding cor- 
poration), including— 

The Southern Pacific ‘Sunset Route,” running by two 
routes from San Francisco to Los Angeles, and thence through 
Arizona, New Mexico, Texas, and Louisiana to New Orleans, 
with many extensive branches; 

The Central Pacific “Ogden Route,” running from Ogden 
to San Francisco and from Roseville (near Sacramento) to 
the Oregon State line, with several branches; 

The Oregon & California Railroad, running from Portland 
to the California State line, which, with the Central Pacific’s 
“Shasta Route,” connects Portland with San Francisco. 

In addition, the Union Pacific controls every regular line of 
trans-Pacific steamships operated out of the Pacific coast ports 
south of Puget Sound; also the Pacific Mail Line, plying between 
San Francisco and Panama; and the Morgan Line of freight and 
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passenger carriers, operated between New York City, Habana, 
New Orleans, and Galveston. 

Mr. Harriman may journey by steamship from New York to 
New Orleans, thence by rail to San Francisco, across the Pacific 
Ocean to China, and, returning by another route to the United 
States, may go to Ogden by any one of three rail lines, and thence 
to Kansas City or Omaha, without leaving the deck or platform 
of a carrier which he controls, and without duplicating any part of 
his journey. 

He has further what appears to be a dominating control in the 
Illinois Central Railroad, running directly north from the Gulf of 
Mexico to the Great Lakes, paralleling the Mississippi River; and 
2,000 miles west of the Illinois Central he controls the only line of 
railroad paralleling the Pacific Coast and running from the Colum- 
bia River to the Mexican border. 

Within a year his sphere of influence has extended eastward; the 
Union Pacific and Oregon Short Line have acquired 18.62 per cent 
of the stock of the Baltimore & Ohio, at a cost of $45,466,960, and 
have invested $19,634,324.938 in New York Central & Hudson 
River stock. 

That it is only the law which prevents the concentration into 
Mr. Harriman’s hands of every railroad line lying between Canada 
and Mexico is the frank admission of Mr. Harriman himself made 
at the hearing. Questioned by the Commission as to where his 
policy of acquisition was to stop, Mr. Harriman said: 


A. I would go on with it. If I thought we could realize some- 
thing more than we have got from these investments I would go 
on and buy some more things. 


* * * * * * * * * * 


Q. Supposing that you got the Santa Fe? 

A. You would not let us get it. 

Q. How could we help it? 

A. How could you help it? I think you would bring out your 
power to enforce the conditions of the Sherman anti-trust act 
pretty quick. If you will let us, I will go and take the Santa Fe 
to-morrow. . 

Q. You would take it to-morrow? wn 

A. Why, certainly I would; I would not have any hesitation; 
it is a pretty good property. 

Q. Then it is only the restriction of the law that keeps you from 
taking it? 

A. I would go on as long as I live. 
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Q. Then after you had gotten through with the Santa Fe and 
had taken it, you would also take the Northern Pacific and Great 
Northern, if you could get them? 

A. If you would let me. ; 

Q. And your power, which you have, would gradually increase 
as you took one road after another, so that you might spread not 
only over the Pacific coast, but spread out over the Atlantic 


coast? 
A. Yes. 


To gather under one head all existing transcontinental lines, or 
as many as possible, and to exclude the incoming of all competitors, 
became manifestly the Harriman policy, which was inaugurated in 
1901 by the issuance of $100,000,000 of convertible bonds by the 
Union Pacific. With the proceeds of these bonds the Union Pacific 
purchased control of the Southern Pacific Company, and a major- 
ity of the outstanding stock of the Northern Pacific Railway Com- 
pany, which latter incidentally carried with it control of one-half 
of the stock of the Chicago, Burlington & Quincy Railway Com- 
pany, the stock of which had been purchased jointly by the North- 
ein Pacific and Great Northern companies and their collateral 
trust bonds issued therefor. Possession of these lines would have 
given to the Union Pacific absolute mastery over every avenue 
leading to the Pacific coast within the United States save that 
afforded by the Great Northern railroad on the northern border 
of the country, and that offered by the Santa Fe upon the south- 
ern. This plan, if executed, would have subjected to a common 
will and policy nearly one-half of the territory of the United 
States—a comparatively undeveloped, rapidly growing, and 
extremely rich territory, into which must necessarily extend the — 
population and business of the eastern States. 

It has been, however, no part of the Harriman policy to permit 
the properties which were brought under the Union Pacific control 
to degenerate and decline; as railroads they are better properties 
to-day, with lower grades, straighter tracks, and more ample 
equipment than they were when they came under that control. 
Large sums have been generously expended in the carrying on 
of engineering works and betterments which make for the im- 
provement of the service and the permanent value of the 
property. 

The control of the Northern Pacific and the Burlington by the 
Union Pacific was prevented eventually by the decision of the 
Supreme Court of the United States in the case of Harriman v. 
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Northern Securities Company! in which that court held that it 
would be in violation of the Sherman Act for the Union Pacific 
to control these railways, as they were competing lines. The 
Southern Pacific remains within the control of the Union Pacific.? 


CONTROL OF THE SOUTHERN PACIFIC 


In all of its acquisition of stock control in other railroads the 
Union Pacific has either purchased the stocks directly itself or 
through the Oregon Short Line Railroad Company, which it owns 
and controls, and which for the purposes of this report will be 
considered as the Union Pacific. In the year 1901 the Union 
Pacific acquired 750,000 shares out of a total of 1,978,492 shares 
of Southern Pacific Company stock, and subsequently acquired 
150,000 additional shares, making a total of 900,000 shares, or 
45.49 per cent of the total stock issue of the Southern Pacific Com- 
pany. Thereafter, when the preferred stock of the Southern 
Pacific Company was issued, the Union Pacific subscribed for its 
proportion, to wit, 180,000 shares, out of a total of 395,688 shares; 
so that at the present time the Union Pacific owns 1,080,000 
shares out of a total of 2,374,180 shares. 

The Southern Pacific Company is a holding corporation. It was 
organized under a special charter of the State of Kentucky in 1884, 
and was authorized to acquire by purchase or otherwise the stocks, 
bonds and securities of railway and steamship companies. Shortly 
after its organization it acquired the stocks of and controlled, and 
still does own the stocks of and control, a system of railroad extend- 
ing from Ogden, Utah—where it connects with the Union Pacific— 
to San Francisco, Cal.; from San Francisco to Portland, Oreg.; 
and from San Francisco, through California, Arizona, New Mexico, 
Texas, and Louisiana, to New Orleans; and has since acquired a 
line of railroad into Mexico. It also owns and controls a line of 
steamships from Galveston, Tex., and from New Orleans, La., to 
New York and Habana. It is unnecessary to detail each separate 
railway corporation owning the sections of the various lines in 
these States; it is sufficient to say that through stock ownership it 
controls the entire Southern Pacific system, commonly known as 


1197 U. S. 244 (1905). See also Northern Securities Company v. U. S., 193 U. 
8S. 197 (1904). On the Northern Securities Company, see Jones, pp. 339-341, 
345-347.—Ed. 

2 Subsequent to the publication of the Commission’s report the Supreme Court 
(in 1912) ordered the dissolution of the Union Pacific-Southern Pacific combina- 
tion. See Jones, pp. 341-342, 348-350.—Ed. 
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the “Sunset Route.” Of some of these lines the Southern Pacific 
Company has a lease and also owns the stock; of other lines, 
notably the Texas lines, it is simply a stockholding company, and 
controls them in that way. 

Among the lines so owned and controlled is the Central Pacific 
Railroad Company, organized under the laws of Utah on July 29, 
1899. This company was originally the Central Pacific Railway 
Company, organized under the laws of California, which, with the 
Western Pacific company (which was also organized under the 
laws of California and subsequently consolidated with it), con- 
structed the line from San Francisco to Ogden, where it connected 
with the Union Pacific. This is the line originally known as the 
Central Pacific, which was to be operated with the Union Pacific 
as hereinafter stated. It subsequently acquired the line from 
Roseville (near Sacramento), Cal., to the Oregon State line, which 
was constructed by the California & Oregon Railroad Company, 
organized under the laws of California. The California & Oregon 
Railroad Company, of Oregon, constructed the line from Portland 
to the California State line, which company still owns that line. 
The Central Pacific company, therefore, owns the line extending 
from Ogden, Utah, to San Francisco, Cal., and the line from Rose- 
ville, Cal., to the Oregon State line. It has a capital stock of 
$67,275,500, par value, of common stock, and $12,800,000 of pre- 
ferred stock, all of which is owned by the Southern Pacific Com- 
pany; and the Southern Pacific Company also has a lease of its 
line. It was only the line from Ogden to San Francisco, however, 
which was required by the act of Congress, hereinafter referred to, 
to be operated in connection with the Union Pacific. 

Immediately, however, upon the purchase of the Southern 
Pacific Company’s stock the Union Pacific began the unification 
of the two organizations and the exercise of a contiol over the 
Southern Pacific which has effected a substantial elimination of 
competition between these two lines. 

The Union Pacific and Oregon Short Line have at each annual 
meeting of the stockholders of the Southern Pacific Company since 
1902 voted a majority of the stock represented at such meetings 
and have elected the directors and other officers. For several years 
last past the Union Pacific and Southern Pacific have had a major- 
ity of common directors, the same president, vice-president, 
director of traffic, director of maintenance and operation, secretary, 
treasurer, comptroller, auditor, legal department, and other chief 
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officials. Whereas formerly the two companies had separate 
commercial agents in the principal cities throughout the United 
States, soliciting traffic over their respective lines, they now have 
common agents and solicitors who represent the unified Union 
Pacific and Southern Pacific systems. While the Union Pacific, 
through the Oregon Short Line, does not own a majority of the 
stock of the Southern Pacific, yet it appears by the testimony that 
its control over it is, for all practical purposes, as absolute as 
though it owned every share; and it was admitted by Mr. Harri- 
man that the Union Pacific controls the Southern Pacific. 


ELIMINATION OF COMPETITION 


Before the acquisition of its stock by the Union Pacific, the 
Southern Pacific Company, with its lines of rail and steamships, 
was engaged in competition with the Union Pacific for traffic mov- 
ing between the Atlantic seaboard and the Pacific seaboard and 
between the Atlantic seaboard and oriental ports. Through their 
several connections by rail these lines were also engaged in com- 
petition for traffic from practically all points east of the Missouri 
River between the Great Lakes and the Gulf of Mexico. From 
Atlantic seaboard territory east of Buffalo and Pittsburg rates 
have generally been the same upon business destined to the Pacific 
coast, whether moving by the all-rail route, including the Union 
and Central Pacific, or moving by rail to an Atlantic port, thence 
by water to New Orleans and Galveston, and thence by Southern 
Pacific rails to Los Angeles, San Francisco, or Portland. Rates 
from this same Atlantic seaboard territory on traffic moving by 
the Southern Pacific steamships and its rail connections to Col- 
orado common points have likewise been the same as on traffic 
carried by rail over the Union Pacific lines to such points, and of 
such traffic there is a great and increasing volume. It is doubtless 
true the competition which previously existed was not as complete 
as if the Union Pacific had a line of its own into San Francisco, 
instead of turning traffic over to the Central Pacific at Ogden. 
For all this traffic there exists at present no actual competition 
between the Union Pacific and the Southern Pacific lines. 

Prior to the enactment of the interstate-commerce law the 
Union Pacific and Southern Pacific belonged to what was known 
as the Transcontinental Pool, in which each was regarded as a 
competitor of the other and was accordingly awarded an allotted 
percentage of transcontinental business; and there is on file with 
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this Commission a contract made in March, 1893, known as the 
Agreement of the Transcontinental Freight-Rate Committee, to 
which contract both the Union Pacific and the Southern Pacific 
were parties, and under which all of the traffic west of the Mis- 
souri River and passing through the gateways of St. Paul, Minne- 
-apolis, Sioux City, Omaha, Kansas City, and Sabine Pass, to and 
from California and Oregon, was treated as competitive trans- 
continental business. 

The Union Pacific had access over the Oregon Short Line and 
Oregon Railroad & Navigation Company’s line to Portland, and 
thence it could enter into competition with the Southern Pacific 
steamship lines for Alaskan, Oriental, and South Sea business. 
The Union Pacific also had an interest in the Occidental & Oriental 
steamship line operated out of San Francisco to Oriental ports. 
It also appears that the Oregon Railroad & Navigation Company 
has always had a line of steamships plying between Portland and 
San Francisco, which has at times done considerable business of 
certain classes, and has been and still could be made a factor in 
competition. 

In 1900 the Southern Pacific Company purchased a majority of 
the stock of the Pacific Mail Steamship Company, which has for 
many years been the largest carrier of Oriental traffic to this coun- 
try, and which has operated a line of steamships in connection with 
the Panama Railroad, by which Panama route traffic in large 
quantities has moved from Atlantic ports to Pacific coast points in 
competition with the all-rail carriers. 

By virtue of the consolidation of the Union Pacific and Southern 
Pacific steamship companies all competition between these steam- 
ship lines has been destroyed; and there is some evidence on the 
record tending to show the impossibility of maintaining an inde- 
pendent steamship line running out of any of these ports without 
the consent of and arrangement with a connecting rail carrier. 

The Santa Fe Company formerly had a line of steamships to 
the Orient connecting with its road at San Diego, Cal. Under an 
arrangement with the Pacific Mail Steamship Company for a 
division of the oriental business brought to this country by that 
company, and the other steamship lines for which the Pacific Mail 
acts as agent (including, singularly enough, a Japanese line known 
as the Nippon Yusen Kaisha), this independent Santa Fe line was 
abandoned in 1901. The percentage of this Oriental traffic allotted 
to the Santa Fe and the Southern Pacific, respectively, has varied 
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from time to time; but the understanding is that the amount to be 
delivered to the Santa Fe shall approximate 25 per cent of the 
total. This San Diego steamship line was not a financial success; 
and it is no doubt the truth that the Santa Fe officials were pleased 
to be relieved of the burden of its maintenance in return for a not 
inconsiderable proportion of the freight brought to San Francisco 
by the longer-established lines. 


CONSIDERATIONS OF NATIONAL POLICY 


It is a matter of large significance that our trade relations with 
the newly acquired territory of Hawaii and our Philippine de- 
pendencies, to say nothing whatever of the newly awakened lands 
on the other side of the Pacific Ocean, must depend to no slight 
degree upon the competitive relations between rail carriers reaching 
our Pacific coast ports. 

There is a further consideration of national policy arising out of 
the history of the Union Pacific, the Central Pacific, and the 
Southern Pacific roads which distinguishes a combination of such 
roads. The Union Pacific and the Central Pacific were born out 
of national sentiment and need. The nation felt the necessity for 
rail connection to its isolated Pacific coast territory, and for this 
purpose, and to an unprecedented degree, pledged its own credit 
and donated its own lands to create a national highway between 
the Missouri River and the Bay of San Francisco. In every statute 
passed by Congress affecting these two roads there is to be found 
proof of.the existence of such a policy. They were to be built 
toward each other—one from the east and the other from the 
west—and were to form one continuous line, which was to remain 
for all time available to the business and governmental necessities 
of our people. Under the act of June 20, 1874, “any officer or 
agent of the companies” (Central Pacific, Western Pacific, Union 
Pacific, Kansas City & Denver Pacific) ‘‘authorized to construct 
the aforesaid roads, or of any company engaged in operating either 
of said roads, who shall refuse to operate and use the road or 
telegraph under his control, or which he is engaged in operating, 
for all purposes of communication, travel, and transportation, so 
far as the public and the Government are concerned, as one con- 
tinuous line, or shall refuse in such operation and use to afford and 
secure to each of said roads equal advantages and facilities as to 
rates, time, and transportation, without any discrimination of 
any kind in favor of, or adverse to, the road or business of any or 
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either of said companies,” is deemed guilty of a misdemeanor and 
punishable by fine not exceeding $1,000 and by imprisonment of 


not less than six months. The fact that the Union Pacific and ~ 


Central Pacific companies were thereafter separately reorganized 
under the laws of Utah and acquired these lines does not relieve 
them from the public obligations imposed by the acts of Con- 
gress. . . . The Union Pacific was therefore forever guaranteed, 
without purchase, a connection with the Central Pacific upon 
terms as favorable as might be given to any other connection. 

In the construction of these roads the people had in view the 
protection of the frontier in time of war, the settlement of a great 
wilderness west of the Missouri River, and the development of its 
resources; and to this end it was determined to procure the con- 
struction of a transcontinental line and to maintain it as a free, 
open, and continuous line of communication connecting with all 
railroads reaching Council Bluffs on the east, so that the public 
should have the benefit of a continuous line of transportation from 
the east to the Pacific coast unhampered by reason of the separate 
ownership and control of these lines of transportation. It is a 
fact that most of the lines of railway reaching Council Bluffs and 
Omaha were constructed with the view of connecting at these 
points with the Union Pacific railroad as the principal transcon- 
tinental line to and from the Pacific coast; and the Government 
has, perhaps, a peculiar obligation to maintain the freedom of this 
line. 

In no other portion of the country is the Federal Government 
expending such large sums for purposes of development as in this 
great western region tributary to the Union Pacific and the South- 
ern Pacific, and in no other part of the United States is the com- 
merce of the country dependent upon so few railways covering so 
vast a territory and controlled by so few men; and in no part of 
the United States could such control have such far-reaching effect. 
The body of transcontinental and foreign commerce through 
Pacific ports has grown to enormous proportions, and its encour- 
agement and development are of vital interest to the American 
people. 

It is claimed by the Union Pacific that the principal reason for 
acquiring the Southern Pacific was to obtain the Central Pacific 
connection from Ogden to San Francisco. It is undoubtedly true 
that this is a desirable connection for that company; but, as we 
have seen, whether purchased or not, the Central Pacific is required 
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to form a through line of transportation with the Union Pacific 
and not to discriminate against it in the receipt and transportation 
of freight and through traffic. The public is entitled to all the 
advantages of this line as a competitive line of transportation with 
other transcontinental railways. 

The various lines which now compose the Southern Pacific from 
New Orleans to California were also built under patronage of the 
Federal Government by the donation of many millions of acres of 
Government land, and formed an independent and separate route. 
While Congress did not prohibit in express terms the union of these 
great Federal railroad systems, it is hardly to be believed that such 
prohibition would not have been imposed had it been thought 
that in the course of time they would have been brought under a 
single control. 


CONTROL OF SAN PEDRO, LOS ANGELES & SALT LAKE 
RAILROAD COMPANY 


In or about the year 1902, William A. Clark and his associates 
commenced the construction of a line of railway from San Pedro 
and Los Angeles, Cal., to Salt Lake City, Utah. At that time the 
Oregon Short Line Railroad Company owned about 512 miles of 
railroad situated south and southwest of Salt Lake. About 324 
miles of this was main line, running from Salt Lake to Caliente, 
Nev.; the rest was branches. Many years before, the predecessor 
of said Oregon Short Line, having in contemplation an extension 
of its line of road to the southwest, had acquired rights of way in 
the State of Nevada, upon which a small amount of grading had 
been done; but the construction of the line had been abandoned, 
the grading had gone to decay, and the nee of way so obtained 
had been for years sold for taxes. 

At the time Clark and his associates abated the construc- 
tion of their road there was no competition for traffic in and out 
of southern California as against the Southern Pacific, except such 
competition as was maintained by the Santa Fe. The San Pedro 
and Salt Lake road was projected as an independent competitive 
line with the expectation that it would exchange business at Salt 
Lake City with the Union Pacific system and with the Denver & 
Rio Grande-Missouri Pacific system, thus making in effect two 
new overland routes from the Mississippi River to Los Angeles. 

Mr. Clark and his associates began by acquiring tax titles and 
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such other titles as could be obtained to the old grade of the Oregon 
Short Line and other abandoned rights of way and by relocating 
right of way for themselves. These abandoned rights of way were 
partly situated in a mountain canyon in the State of Nevada, 
known as the Meadow Valley Wash. This canyon is about 100 
miles in length. Surveying parties were also put at work locating 
a line from Salt Lake toward the west; and other surveying parties 
were put. at work locating a line through the Cajon Pass, in Califor- 
nia, and thence to the northeast in the State of Nevada, and that 
portion of the line between Los Angeles, Cal., and Riverside, Cal., 
was constructed. 

At this stage the Oregon Short Line, claiming to be the successor 
of the former owners of the right of way and grade through the 
Meadow Valley Wash, instituted legal proceedings to assert this 
ownership as against the Clark line. It is a fair inference that this 
was done for the purpose of preventing the construction by Clark 
and his associates of a line competitive with the Southern Pacific 
system. The Short Line also began the construction of a line 
leading toward the Meadow Valley Wash from its line in southern 
Utah, and threatened, in case Clark and his associates were suc- 
cessful in constructing a line of railway from Salt Lake to San 
Pedro, to parallel said road throughout. 

In this contest between the Short Line and the Clark road the 
canyon known as the Meadow Valley Wash appears to have been 
a strategic point of vital importance. It was possible, but not 
practicable, to construct two lines of railway through this canyon. 
After some months of the above and additional litigation, Mr. 
Clark and his associates abandoned their purpose of constructing 
and maintaining an independent competitive line. A settlement 
and agreement was made between William A. Clark, representing 
the San Pedro Company, and Edward H. Harriman, representing 
the Oregon Short Line and Union Pacific. A preliminary contract 
was entered into July 9, 1902, which resulted in a permanent con- 
tract dated June 7, 1903. This final contract was between William 
A. Clark, Edward H. Harriman, and the Farmers’ Loan & Trust 
Company. The trust company was to hold the stock of the San 
Pedro Company and act as trustee. The substance of this agree- 
ment was that the Oregon Short Line conveyed its 512 miles of 
railway south of Salt Lake to the San Pedro Company. The San 
Pedro Company was capitalized at $25,000,000, one half of the 
stock thereof belonging to the Oregon Short Line Company and 
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the other half to Clark and his associates. The stock was deposited 
with the Farmers’ Loan & Trust Company as trustee. Shares 
were to be issued to proposed directors in order to qualify them, 
and trustees’ certificates for the remaining shares were to be issued 
to William A. Clark, trustee, and Edward H. Harriman, trustee, 
by the trust company. In substance, the trust agreement pro- 
vided that Mr. Harriman and Mr. Clark were to agree upon a 
board of directors. If they should fail to agree, each was to nom- 
inate one-half of the board and the trustee was to issue a proxy to 
some person or attorney to vote the shares for the persons so 
nominated. This made a joint control of the San Pedro Com- 
pany.! 

A further agreement was made between the Oregon Short Line, 
the Union Pacific, and the San Pedro companies, by which, among 
other things, it was agreed that the San Pedro and Short Line 
companies should not invade each other’s territory northward and 
southward, respectively, from Salt Lake City, by building or aiding 
in the building of any main or branch lines of road other than those 
enumerated in the agreement. It was also provided that in the 
interchange of traffic as against competitors preference should be 
given each to the other by the contracting parties; business moving 
between points on the San Pedro line in Utah and points on the 
Short Line and Union Pacific and their connections was to be 
forwarded exclusively over the Short Line and Union Pacific. 
The San Pedro Company covenanted also to contract with the 
Southern Pacific Company to in the first instance adopt as its own 
rates all lawful rates used by the Southern Pacific for handling 
local traffic which was or might be subject to competition between 
the Southern Pacific and the San Pedro Company, and also to 
contract that thereafter neither party should change such rates 
without the consent of the other party, unless it was made neces- 
sary in order to meet the rates of another competing line of railroad. 

To carry out this agreement a contract was made between the 
Southern Pacific Company and the San Pedro company, articles 
II and III of which read as follows: 


Article II, 
In partial consideration of the said covenants and agreements 
of the said Southern Company, contained in Article I hereof, said 
San Pedro Company hereby covenants and agrees with said 


1In 1921 the Union Pacific acquired the remaining half of the stock of the San 
Pedro line, and thereby secured complete control.—Kd. 
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Southern Company that it will, upon the execution of this agree- 
ment, adopt, print, publish, and put in force at all points upon its 
leased, owned, or operated railroad, for the handling of local busi- 
ness thereon, the lawful rates, tariffs, classifications, and charges ~ 
used by said Southern Company for the handling of any local 
business which may be the subject of competition between them. 


ArticLE III. 


Each party hereto mutually covenants and agrees to and with 
the other that after the adoption and putting in force of rates 
as provided by Article II hereof, neither of them shall or will 
change any such rates without the consent of the other party 
hereto unless such change may be made necessary in order to 
meet the rates, charges, classifications, or tariffs of any other 
company or competing line of railroad or to conform to the final 
decree or judgment of some court of competent jurisdiction, or 
some lawful and valid requirement of State or national law. 


It is claimed by the Southern Pacific Company that these articles 
relate only to traffic local to the State of California and the contract 
was not, therefore, in violation of the laws of the United States; 
but in our opinion this contract can not be so construed. 

Since the hearing in this matter this traffic contract has been 
abrogated and canceled by the Southern Pacific Company and the 
San Pedro, Los Angeles & Salt Lake Railroad Company, and 
notice thereof given to the Commission. The ground of such 
cancellation, as stated by the counsel of the company, is that the 
legislature of California at its last session enacted a statute pro- 
hibiting contracts in restraint of competition, and that the validity 
of said contract would be open to question upon the taking effect 
of said act. 


INTEREST OF THE UNION PACIFIC IN OTHER ROADS 


The Union Pacific Railroad Company has not confined its cor- 
porate energies and powers to the acquisition and management of 
lines of transportation, but has issued a great volume of stock and 
securities with which it has purchased stocks of other railways. 
It has been known for a number of years that the Union Pacific, 
and under its direction the Oregon Short Line, had acquired stock 
in the Northern Pacific and in the Southern Pacific; but the amount 
of stocks purchased in other railways, and the extent to which 
the Union Pacific had become a great investment company, was 
first developed upon this hearing. 
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It appears by the plan of reorganization that the Union Pacific 
Railroad Company, prior to such reorganization, had outstanding a 
total funded debt of $140,425,862, and stock in the amount of $60,- 
868,500, making a total of $201,294,362. This did not include its 
collateral trust obligations on stocks and securities owned in other 
roads. These collateral trust obligations did not participate in the 
reorganization. The total mileage of the company was 1,822.59 
miles. This road was reorganized; but by such reorganization the 
total of its securities was not reduced. It issued against these 
1,800 miles of road the following bonds and stocks: 


4rpericent tirst-IMOrgave DOHUS sts. isle cetnee ee ea ties on aa ee cree tie $100,000,000 
Breferred) stoclsp.seecvrd see eas al > CI ae ane ioe 75,000,000 
(GODT ODESLOO Korea ee raceccaseierch epee) coseals eatheae tt eects i unc Rete re aeonie: ear cee acts 61,000,000 

DG Gal Fe eee ee ee ae cre ons a beoarg eta ee ota 236,000,000 


It gave to the old first-mortgage bondholders new bonds to the 
par value of their old bonds and substantially 50 per cent in pre- 
ferred stock. For an assessment on the common stock it gave pre- 
ferred stock and for the common stock it gave share for share of the 
new common stock, thereby issuing $236,000,000 of securities in 
lieu of $201,294,362 of obligations outstanding at the time of the 
reorganization. It appears that some of the new securities were 
issued for equipment of the new company’s lines. The exact 
amount is not revealed, but Mr. Kahn testified that he thought 
between $5,000,000 and $10,000,000. 

On January 31, 1901, as has already been stated, the Union 
Pacific, in pursuance of its purpose to purchase the stock of the 
Southern Pacific Company and the Northern Pacific Railway Com- 
pany, issued $100,000,000 of convertible bonds, which were sold, 
and from which and the profits resulting from the fortunate in- 
vestment in Northern Pacific have flowed the great body of the 
purchases of stock in other railways made by the Union Pacific. 
These convertible bonds have all been converted into common 
stock, so that there is now outstanding $100,000,000 of common 
stock of the Union Pacific Railroad Company which has been issued 
and used exclusively for the purchase of stock in other railroads. 

The Oregon Short Line Railroad Company also issued, and has 
now outstanding, $45,000,000 of bonds known as 4 per cent re- 
funding bonds, secured by a mortgage on its lines of railway, the 
proceeds of which have been used exclusively for the purchase of 
stock in other lines, and this last-named company in September, 
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1906, gave its notes to Kuhn, Loeb & Co. for the purchase of 
Baltimore & Ohio stock amounting to $36,393,432. 

Thus the Union Pacific and its connecting and subordinate line, 
the Oregon Short Line, have assumed obligations which are now 
outstanding amounting to approximately $181,000,000, all of which 
has been used in the purchase of stock in other railroads. 

Southern Pacific—With the affairs of this company we have 
already dealt. The original 750,000 shares of Southern Pacific 
stock were purchased with the proceeds of $40,000,000 of Union 
Pacific convertible bonds sold through Kuhn, Loeb & Co. 

Northern Pacific—The Union Pacific purchased in 1901, at a cost 
of $79,459,691.36, what it believed to be a control of the Northern 
Pacific, and through it of the Chicago, Burlington & Quincy Rail- 
way. The Union Pacific sought in the dissolution of the Northern 
Securities Company to obtain control of the Northern Pacific 
through stock ownership. The Supreme Court, as before stated, 
held such control to be in violation of the Sherman Act. There- 
after the Northern Securities Company was liquidated, and the 
Union Pacific received its pro rata share of stock in the Northern 
Pacific and Great Northern and Northern Securities stubs. Sub- 
sequently the Union Pacific acquired 37,444 additional shares of 
Great Northern stock, under rights, costing $3,744,400. Of these 
stocks the following sales were made: 


Number of 


Stocks shares Sold for— 
Northern Securities iti 9 Jocnie tee ee 100,000 $16,880,019. 46 
Northern Secuntties stubs..,<.. ./. .y.eiasees ance Ae. 0.1871 56.13 
Northern -PaciiG..... secre cer ete ee 240,300.8215] 50,166,357.97 
GreatiNorthern! -7:.5.. S204 h. SRA eee ee 163,600.8949} 49,801,576.47 


sLoregetenc e oenarsis 116,848,010 .03 


Leaving now in the hands of the Union Pacific and allied com- 
panies the following number of shares: 


Northern Securities stubs 
Northern Pacific 


The Sante Fe.—Mr. Ripley, president of the Santa Fe Company, 
testified in substance that in the summer of 1904 Mr. Harriman, 
Mr. Schiff, and Mr. Frick had a conversation with him, in which 
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Mr. Harriman stated that he and some of his friends had been buy- 
ing Santa Fe stock because they believed it was a good investment 
and asked for representation on the Santa Fe board of directors. 
Mr. Ripley stated that under the cumulative system of voting they 
could have elected two directors whether he liked it or not, and 
answered Mr. Harriman that if he and his associates would name 
two men who were not officials of competing lines he would have 
them elected to the Santa Fe board. He said that he had investi- 
gated the matter and had satisfied himself that these gentlemen 
owned about one-seventh of the total issue of stock in the Santa 
Fe, or about $30,000,000 worth. Mr. Henry C. Frick and Mr. 
Henry H. Rogers were named, and were elected directors of the 
Santa Fe. They were at that time, and ever since have been, 
directors of the Union Pacific also. 

It appears, further, that the Oregon Short Line, on or about 
July 10, 1906, purchased $10,000,000 of the stock of the Santa Fe 
Company at a cost of $10,395,000. Whether this is a part of the 
stock previously owned by Mr. Harriman or the other directors of 
the Union Pacific he refused to state, so that we can not tell whether 
the amount of Santa Fe stock now controlled by the Union Pacific 
and its directors is $40,000,000 or $30,000,000. 

The control of this stock by the Union Pacific, it is safe to as- 
sume, has not been without effect upon the relations of these two 
companies. We have already noted the abandonment in about 
1901 of a competing trans-Pacific steamship line running from San 
Diego, in consideration of a division of traffic with the Santa Fe; 
and now although about 60 per cent of the packing houses shipping 
citrus fruits out of southern California are located upon the tracks 
of the Santa Fe, that traffic appears to be divided approximately 
upon the following basis: Forty-five per cent each to the Santa 
Fe and the Southern Pacific, and 10 per cent to the San Pedro, 
Los Angeles & Salt Lake line. 

The close affiliation of the Southern Pacific and Santa Fe systems 
has been further shown by the recent incorporation of the North- 
western Pacific Railroad Company, in which each interest is the 
owner of one-half of the capital stock. Prior to the organization of 
this corporation the Santa Fe and the Southern Pacific companies 
owned certain distinct and separate lines of railroad north of San 
Francisco Bay, those owned by the Santa Fe running southerly 
from Humboldt Bay and those owned by the Southern Pacific 
running northerly from San Francisco Bay. Both lines were 
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actively engaged in construction work, each pushing into the ter- 
ritory of the other; the Southern Pacific lines reaching out for the 


great timber districts surrounding Humboldt Bay and the Santa -— 


Fe lines extending southerly so as to make connection with the 
main line upon the Bay of San Francisco. Upon the incorporation 
of the Northwestern Pacific Company all of the lines owned by the 
Santa Fe and Southern Pacific were transferred to this new corpora- 
tion under a contract by which the lines now in existence and the 
connections between the same to be constructed by the North- 
western Pacific shall be owned by this new company, and the 
board of directors of the Northwestern Pacific is to be divided be- 
tween the Southern Pacific and the Santa Fe... . 

Illinois Central.—The Illinois Central can not be regarded as 
a competing line with the Union Pacific; but it is a competing line 
with the Chicago & Alton Railway, which is jointly controlled, 
through stock ownership, by the Union Pacific and the Rock Island, 
and is manifestly a competing line with the Rock Island. In con- 
nection with the Union Pacific the Illinois Central would be com- 
petitive with the Southern Pacific. It owns lines of railroad ex- 
tending from Chicago to Omaha, St. Louis, and New Orleans. At 
Council Bluffs it connects with the Union Pacific, and at New 
Orleans with the Southern Pacific. A very considerable part of 
the business originating on the Illinois Central between Chicago 
and New Orleans destined for Pacific coast points may go by 
either route; that is, it may go south to New Orleans and thence 
via the Southern Pacific, or it may go to Omaha and thence via 
the Union Pacific. Before the control of the Southern Pacific by 
the Union Pacific, these two companies were in active competition 
with each other for business originating on the Illinois Central 
system. 

The Illinois Central, as a glance at the map will show, is the 
eastern side of a railroad parallelogram, the other three sides of 
which are the Union Pacific and Short Line system to Portland on 
the north, the Southern Pacific system from Portland to Los 
Angeles on the west, and from Los Angeles to New Orleans on the 
south. Since June 30 of last year the Union Pacific has purchased 
29.59 per cent of the capital stock of the Illinois Central, or 281,231 
shares out of a total of 950,400 shares. Mr. Kahn, of Kuhn, Loeb 
& Co., testified that this was sufficient generally to secure a dom- 
inating interest in a railroad corporation. That Mr. Harriman was 
not indifferent to the strategic value of this road with relation to the 
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Southern Pacific and Union Pacific lines is manifest from the 
following statement made by him to the Union Pacific board of 
directors as recorded in the minutes of the meeting of July 19, 
1906: 


That he believed it to be the interest of the Union Pacific Rail- 
road Company to purchase stock of the Illinois Central Railroad 
Company; that, while the Union Pacific line served a large grain- 
producing territory, it had no line from that territory to the Gulf 
or to Chicago, and into the southeast; that the export of grain 
via the Gulf ports is likely to increase steadily; that the value 
and importance of a system of railroads extending from the Mis- 
souri River, at and above Omaha and as far north as Minnesota 
and Wisconsin, and from Chicago and St. Louis on a low grade 
to New Orleans, as does the Illinois Central, will be enhanced 
by the construction of the Panama Canal, and the importance 
and value of such connections to the Union Pacific will be very 
great; that, while the Illinois Central was generally recognized 
as an important and valuable system of railroads, yet he believed 
its strategic value and importance was but little understood and 
appreciated even by some of those most active in its management; 
and that while this stock appeared to be a good investment at 
prevailing prices, he believed it could be made and in time was 
bound to become very much more valuable. 


Of the stock so purchased by the Union Pacific, E. H. Harriman 
owned 30,000 shares; H. H. Rogers, 30,000 shares; James Stillman, 
30,000 shares; all of said parties being directors of the Union 
Pacific; and Kuhn, Loeb & Co., fiscal agents of the Union Pacific, 
105,000 shares. Mr. Harriman declined to testify as to whether 
this stock was acquired by a syndicate or pool for the purpose of 
sale to the Union Pacific, or as to whether he was interested in the 
105,000 shares which were bought from Kuhn, Loeb & Co. And 
Mr. Kahn, of that firm, declined to state whether any part of the 
105,000 shares so sold was held by his firm for or on account of all 
or any of the directors of the Union Pacific. It is undoubtedly a 
fact that Mr. Harriman dominates the Illinois Central; and in 
view of the large block of stock owned by the Union Pacific it is 
quite likely this power can be continued. Ordinarily, where the 
stock of a railroad company is widely scattered, it is impossible 
to obtain a full vote at a stockholders’ meeting; the manage- 
ment and control have possession of the stock books and the 
stock lists and can send out for proxies; and 30 per cent of the 
stock in a single ownership is frequently sufficient to control the 
management. 
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STOCKS PURCHASED SINCE JUNE 30, 1906 


Without going further into details it is sufficient for the purpose 
of this report to say that the Union Pacific and the Oregon Short 
Line companies, from June 30, 1906, to February 28, 1907, pur- 
chased stocks, and paid on subscriptions to stocks, in railway and 
other transportation companies, as below shown: 


Amount purchased since June 30, 1906. 


Par value of Dee 


Issuing company and stock. total outstand- Fraction 
Y ing. Par value. of Cost. leis 
total. average 
Atchison, Topeka and Santa Per cent 
Fe: Preferred stock...... $131,486,000.00/$10,000,000.00 7.61/$10,395,000.00} 103.95 
Common stock...... 102,000,000. 00 Nonedi® [Ss Be SEER gan etane o cde 
Baltimore and Ohio: 
Preferred stock...... 60,000,000.00} 7,206,400.00} 12.01] 6,665,920.00) 92.50 
Common stock....... 152,330,060. 00} 32,334,200.00} 21.23] 38.801,040.00] 120.00 
Chicago, Milwaukee and St. 
Paul: Preferred stock....]| 49,654,400.00 None!) 4..396)00| SLRS eee tones | aeeeeictoe 
Common stock...... :;| 58,183,900.00} 3,690,000.00 6.34} 5,997,750.24| 162.54 


Subscription to stock 
10 per cent paid— 


18; 450isharesiprelerred |\a cs nats scsasseigver-ll pasveGobetaieiciee. =< ece oreo 184,500.00)...... 
19; 225 Shares!COMMON®? |\4s antes cen & exelent cae nil kin acter 92,250.00]...... 
Chicago and Northwestern: 
Preferred stock...... $22,398,954 . 56 Nones nce see ccer eee ce eee ieee 
Common stock...... 77,516,745 .97| $2,572,000.00 3.32) $5,303,673 .94] 206.21 
Fresno City Railway stock. .}.............. 495,650.00}....... 106,410.98] 21.47 
Illinois Central, stock....... 95,040,000 .00/* 28,123,100.00} 29.59) 41,442,028.37|T175.00 
New York Central and Hud- 7 
son River, stock......... 179,282,060.00| 14,285,745 .00 7.97) 19,634,324.93] 137.44 


Northern Pacific: 
Subscription to 24,916 
shares, 5 per cent paid. edhe odl ages ws Ste iseele alell pike Mtakeeaterig Rea ns haters 124,580.00]...... 
Pacific Fruit Express, stock 
3 baleieca 10 per cent 


RCL «terete tees Gr eh c aay A ocatang! ice coattee nena erSU Toe Re iceere n ele tay set eee ae 1,200;000..00) 7. saci 
St. a oseph and Grand Island: 
First preferred stock. . 5,500,000 . 00 932,200.00] 16.95 
Second preferred stock 3,500,000.00] 1,250,000.00| 35.71|} 2,022,540.00] 39.80 
Common stock...... 4,600,000.00) 2,900,000.00) 63.04 
Cost of above pur- 
ehasesiof stocks... :b shires sie eet cl Amtereeienc eto eens lla eet 130,368,688.46)...... 
Cost of above-stated sub- 
seriptions. to stocks;,. mae dc ue- niche tee oh Pee eer. Clee eee 1,601,330.00]...... 


Total cost of invest- 
ment in stocks 
since June 30, 1906 


* 80,000 shares pledged to secure $8,000,000 par value of 4 per cent gold bonds of Railroad 
Securities Company. 


ft Plus interest. Price exclusive of dividend of $3.50 per share, or 314 per cent of par. 


The stock in the St. Joseph and Grand Island Railroad Com- 
pany, described in the foregoing table, was purchased by the Union 
Pacific from Mr. Harriman while he was president of the company, 


and he declined to state when he acquired that stock and what he 
paid for the same... . 
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CONCLUSIONS 


The effect of the control of the Southern Pacific by the Union 
Pacific has been to unify and amalgamate the management of these 
two railway companies and their steamship lines, and to eliminate 
competition between them in transcontinental business and in busi- 
ness to and from oriental ports. 

The Union Pacific, as has been shown, controls the San Pedro, 
Los Angeles & Salt Lake Railroad, the stock of which is deposited 
in the hands of a trustee. This line was originally intended as an 
independent road, extending from Salt Lake, where it connects 
with the Union Pacific and with the Denver & Rio Grande, to Los 
Angeles and San Pedro, Cal. There is therefore no competition 
between this line and the Union Pacific and Southern Pacific. 

It appears that the Union Pacific also owns $10,000,000, par 
value, of the stock of the Atchison, Topeka & Santa Fe Railway 
Company, and about $30,000,000 more is owned by individuals 
connected with the Union Pacific, making $40,000,000, or substan- 
tially 17 per cent of the entire capital stock of the Santa Fe Com- 
pany. Who owns this stock, outside of the $10,000,000, Mr. Harri- 
man declined to state. Two directors of the Union Pacific are also 
directors of the Santa Fe company; and there is now a division of 
the oriental traffic by the Pacific Mail Steamship Company be- 
tween the Union Pacific and the Santa Fe systems. It appears that 
there has also been a division of the fruit traffic between certain 
California territory and the east, each taking a certain percentage; 
and that north of San Francisco the Union Pacific and the Santa 
Fe have joined and amalgamated their interests in the Northwest- 
ern Pacific Railroad, and that a joint control has been inaugu- 
rated similar to that of the Alton. 

Prior to the acquisition of the Southern Pacific by the Union 
Pacific, the Denver & Rio Grande system, extending from Denver, 
where it connects with various lines to the east, to Salt Lake and 
Ogden, was given equal facilities over the Central Pacific, and 
thereby practically formed another transcontinental line. Since 
the amalgamation of the Union Pacific and Southern Pacific, and 
the construction of the San Pedro road, this line has been denied 
equal facilities in the receipt and transportation of freight over the 
Central Pacific and the San Pedro lines. Its business, therefore, 
has decreased, and its ability to compete with the Union Pacific 
and Southern Pacific impaired. On this account the Gould lines 
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are aiding the construction of another line from Ogden to San Fran- 
cisco. 

The joint control of the Alton Railway by the Union Pacific and 
the Chicago, Rock Island & Pacific Railway Company has un- 
doubtedly eliminated competition between the Alton and the Rock 
Island between Chicago, St. Louis, and Kansas City. 

These are conspicuous illustrations of the development of the 
theory of “community of interest”? and “harmony of manage- 
ment,’’ which Mr. Harriman suggested when he demanded repre- 
sentation upon the Santa Fe board. 

If the policy of purchasing and controlling stocks in competing 
lines is permitted to continue, it must mean suppression of com- 
petition. 


RECOMMENDATIONS 


(1) The function of a railroad corporation should be confined to 
the furnishing of transportation. Railroads should not be permit- 
ted to invest generally in the stocks, bonds, and securities of other 
railway and of steamship companies, except connecting lines, for 
the purpose of forming through routes of transportation, including 
branches and feeders. It is in the interest of the public to facili- 
tate the consolidation of connecting lines. The credit of a railway 
company is founded upon the resources and prosperity of the coun- 
try through which it runs. Its surplus funds and credit should be 
used for the betterment of its lines and in extensions and branches 
to develop the country contiguous to it. The testimony taken upon 
this hearing shows that about 50,000 square miles of territory in the 
State of Oregon, surrounded by the lines of the Oregon Short Line 
Railroad Company, the Oregon Railroad & Navigation Company, 
and the Southern Pacific Company, is not developed; while the 
funds of those companies which could be used for that purpose are 
being invested in stocks like the New York Central and other lines 
having only a remote relation to the territory in which the Union 
Pacific system is located. 

Railroad securities should be safe and conservative investments 
for the people. To this end the risks of the railway should be re- 
duced to a minimum. Everyone knows that railway securities 
fluctuate more or less, according to the prosperity of the times, and 
also by reason of the wide speculation in such securities. It there- 
fore adds an element of hazard to a railroad’s capital and credit to 
have its funds invested in the stocks of other companies, thereby 
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endangering its solvency and its ability to pay reasonable dividends 
upon its own capital stock. It is a serious menace to the financial 
condition of the country to have large railway systems fail to meet 
their obligations or go into the hands of receivers, and the object of 
legislation and administration should be to lessen the risks of rail- 
way investments. 

(2) It is contrary to public policy, as well as unlawful, for rail- 
ways to acquire control of parallel and competing lines. This policy 
is expressed in the Federal laws and in the constitutions and laws 
of nearly every State in the Union. We have examined the consti- 
tutions and laws of all the States, and find in about forty of them 
prohibitions against consolidation of capital stock or franchises of 
competing railways, or the purchase and acquisition by a railway 
of competing lines. Competition between railways as well as be- 
tween other industries is the established policy of the nation. And 
while the acquisition of a small minority of the stock of a competing 
line might not decrease the competition, yet the acquisition of any 
considerable amount of stock, with representation on the board of 
directors of such railway, unquestionably has the effect of dimin- 
ishing competition and lessening to that extent its effectiveness. 
So long as it is the policy of the General Government and of the 
States to maintain competition between naturally competing 
lines, the ownership of any stock by one railway in a competing 
railway should not be permitted, and such lines of railway should 
be prohibited from having any common directors or officers. 

(3) The time has come when some reasonable regulation should 
be imposed upon the issuance of securities by railways engaged in 
interstate commerce. We are aware that in the construction of 
new lines of railway, developing new territory, it has been neces- 
sary in many instances to sell railway securities at large discount, 
and to sell bonds with stock bonuses, and even in such cases it has 
many times been difficult to raise the necessary capital. Men will 
not invest their money and take the risk for small rates of interest. 

But this principle does not apply to old established railway sys- 
tems having good credit. Such railways should be prevented from 
inflating their securities for merely speculative purposes. Rail- 
roads should be encouraged to extend their systems and develop the 
country. It is of the utmost importance, also, that railway se- 
curities should be safe and conservative investments for the public, 
and should yield good and ample return for the money invested. 
Reasonable regulation will tend to make them safer and more se- 
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cure investments, and thereby benefit not only the railway com- 
panies but the public. 


2. Controt or CenTRAL Paciric By SouTHERN Paciric ! 


By THE ComMISSION: 

In this proceeding the Southern Pacific Company applies for 
authority under paragraph (2) of section 5 of the interstate com- 
merce act to acquire control by lease and stock ownership of the 
Central Pacific Railway Company, a copy of the proposed lease 
being filed with the application. The application recites that the 
occasion therefor is a recent decision of the Supreme Court of the 
United States holding that the existing control by the applicant of 
the Central is prohibited by the Federal antitrust act of July 2, 
1890, known as the Sherman law. ‘This decision was rendered on 
May 29, 1922, in a cause entitled United States v. Southern Pacific 
Company etal.2 The court directed that a decree be entered ter- 
minating the existing control and separating the properties united 
thereunder, subject to provisions for apportionment or joint use 
of certain of the lines of the respective companies to which more 
particular reference will be hereinafter made. The suit in which 
this decision was rendered was instituted in February, 1914. The 
issues were joined, the case tried, and the record closed before the 
passage of the transportation act, 1920. That act was not men- 
tioned in the decision of the Supreme Court. 

The theory of the application is that section 407 of the transpor- 
tation act, 1920, amending section 5 of the interstate commerce act, 
contains a grant of authority from Congress to us to permit the ac- 
quisition of control of one carrier by another, by lease, stock owner- 
ship, or in any other manner not involving the consolidation of such 
carriers into a single system for ownership and operation, when- 
ever found by us to be in the public interest, and expressly relieves 
carriers acting under such permission from the restrictions of the 
Sherman law and from any and all other restraints or prohibitions 
by law, State or Federal. It is urged that these provisions consti- 
tute a radical change in the legislative policy of Congress, in respect 
of the application of the Sherman law to the railroads of the coun- 
try, and that they evidence a recognition on the part of Congress of 
the fact that the comprehensive regulation and control of interstate 

176 I. C. C. 508 (February 6, 1923). See Jones, pp. 350-351, 596-597, and 


Vanderblue and Burgess, p. 411. 
2259 U. S. 214.—Ed. 
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carriers now vested in us renders unnecessary, for the protection 
of the public, the strict and inflexible application to such carriers 
of the prohibitions of the Sherman law and similar laws. It is con- 
tended further that there may be combinations of railroads that 
are in the public interest, which are legally impossible under exist- 
ing anti-trust legislation, and that Congress intended to afford a 
means of permitting or rendering lawful a control or combination 
of railroads, whenever in our opinion such control or combination 
is in the public interest. 

Approaching the situation from this standpoint, the applicant 
urges that the decision of the Supreme Court does not in any way 
preclude us from the exercise of the powers and the performance 
of the duties conferred or imposed by the transportation act. The 
applicant states further that it is its purpose to acquire lawful 
control of the Central under the later law; to the extent deemed 
by us to be in the public interest, to the end that the relations 
between the applicant and the Central may be brought into har- 
mony with the existing policy of the law. 

On October 25, 1922, the Union Pacific Railroad Company filed 
a petition in intervention and moved for the dismissal of the appli- 
cation upon various grounds which will be discussed in the course 
of this report. Argument was heard upon this motion on Novem- 
ber 4, 1922. We thereafter denied the motion and directed that a 
hearing be held upon the application, leaving the questions raised 
by the motion for such disposition as might be proper in connection 
with our disposition of the case upon its merits. 

The application sets forth various matters of fact, and evidence 
was adduced at the hearing in support thereof. The position taken 
by the applicant may be stated as follows: 

The applicant is a Kentucky corporation organized in 1884, 
which operates a large system of rail and steamship lines, including 
the rail lines of the Central Pacific. The present Central Pacific 
Company is a Utah corporation organized in 1899, which acquired 
in that year all of the property of the Central Pacific Railroad Com- 
pany. The company last mentioned was organized in 1861 under 
the laws of California. By 1870 it owned and operated a line from 
Oakland, Calif., via Sacramento, Calif., to Ogden, Utah, and in 
addition certain north and south lines in California, which as early 
as 1872 reached Goshen Junction in the south and Redding in the 
north. In 1870 the individuals in control of the Central Pacific 
acquired control also of the Southern Pacific Railroad Company. 
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At this time the Southern Pacific line extended only from San 
Francisco, Calif., southward to Gilroy, Calif. Additional con- 
struction by both companies continued throughout the next dec- 
ade, and as lines were completed they were operated by the Cen- 
tral Pacific until 1885. In February of that year the Southern 
Pacific Company, the applicant in this proceeding, then recently 
organized, acquired control by lease of the Central Pacific lines. 
The new Southern Pacific Company in due time acquired the 
stocks of all the compznics comprising the Southern Pacific System 
as now constituted, including the stock of the present Central 
Pacific Railway Company, to which the old Central Pacific Rail- 
road Company had transferred all of its property as before stated. 

The applicant emphasizes the long-continued relationship be- 
tween the two properties and the resultant interdependent char- 
acter of the transportation service afforded. It is represented that 
independent operation would result in the creation of approxi- 
mately 20 new junction points, that division terminals, shops, and 
other facilities would be dislocated, and that necessary duplica- 
tion of facilities would involve large expenditures. Testimony 
was offered indicating that independent operation would impair 
the efficiency of the service now offered by both companies and 
would lead to the disruption of established freight and passenger 
train service, thus destroying existing routes and channels of trade. 
Increases in operating expenses, and the substitution of two and 
three line hauls for one line hauls, in respect of a substantial vol- 
ume of traffic, were cited as a reason for the conclusion that a 
separation of the two systems would bring about a material in- 
crease of transportation charges. It was established that the ap- 
plicant is the guarantor of outstanding funded obligations of the 
Central Pacific amounting to $163,237,841.50, and that the appli- 
cant has outstanding collateral trust bonds amounting to $34,100,- 
500, secured by the pledge of $84,675,500, virtually all, of the 
outstanding capital stock of the Central Pacific. In addition to 
the guaranty, the Southern Pacific was shown to have pledged as 
security for Central Pacific obligations $54,193,250, appraised 
value, of stock, and $6,178,000, appraised value, of bonds of 
various companies constituting the Southern Pacific system, and 
that other securities have been pledged for the same purpose 
which have not been appraised but which are estimated to be of 
great value. This interrelation of obligations and the provisions 
of the various indentures of mortgage and pledge executed in 
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connection therewith would result, in the opinion of the applicant, 
in numerous perplexing and difficult problems if the two companies 
were separated, involving the rights of the holders of the obliga- 
tions as well as the rights and obligations of the applicant and the 
Central as between themselves. Evidence was offered which tends 
to show that an independent Central Pacific would have difficulty 
in financing its capital requirements. An analysis of traffic was 
submitted which purports to show the maximum amount of ton- 
nage which may be claimed to have been diverted in 1921 from 
the Ogden gateway by reason of Southern Pacific control. The 
amount thus shown was 82,663 tons, or approximately 0.74 of 1 
per cent of the total Central Pacific tonnage, and 0.34 of 1 per 
cent of the tonnage of all Southern Pacific lines west of El Paso, 
Tex., and Ogden. It was testified that 75 per cent of all freight 
traffic and 88 per cent of all passenger traffic on the Central Pacific 
lines have both origin and destination west of El Paso and Ogden. 
Testimony was offered as to increase in tonnage handled by the 
Panama canal steamship lines for the purpose of showing that 
such competition has altered the relative importance of the south- 
ern route of the Southern Pacific as a competitor of the Ogden 
route. 

The Railroad Commission of California, the State of Utah by 
its governor and attorney general, the State of Nevada by its 
governor and public service commission, the Arizona Corporation 
Commission, and many trade and civic bodies and chambers of 
commerce from localities served by the present unified system, 
intervened in support of the application. Evidence was presented 
on their behalf, the trend of which was to show that many diffi- 
culties and problems would result from a separation of the systems 
to the prejudice of the particular interests represented. 

The interest of employees of the Southern Pacific system was 
represented by the intervention of the four national train brother- 
hoods and the Order of Railway Telegraphers. These offered 
testimony tending to show that dismemberment would interfere 
with seniority rights and, by reason of dislocation of runs and 
positions, would harmfully affect the employees who had estab- 
lished their homes in localities affected. It was urged, further, 
that the present practice of shifting employees seasonally from the 
Southern Pacific to the Central Pacific lines, which permits con- 
tinuity of employment to junior employees, would probably no 
longer continue. 
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The Union Pacific Railroad Company alleges an interest in the 
matter by reason of the fact that its line from the east to Ogden 
forms with the railroad owned by the Central Pacific Railway 
Company a through transportation route between the Missouri 
River and San Francisco and other California points. Under the 
acts of Congress of July 1, 1862, and July 2, 1864, and acts amend- 
atory thereof and supplementary thereto, commonly known as 
the Pacific Railroad acts, these lines are required to be operated 
and used for all purposes of communication, travel, and transporta- 
tion, so far as the public and Government are concerned, as one 
connected continuous line, and must afford to each other equal 
advantages and facilities as to rates, time, and transportation, 
without discrimination of any kind in favor of or against the road 
or business of either, and are also authorized to consolidate with 
each other. Evidence was offered tending to show that, by reason 
of the competitive interest of its southern route, the Southern 
Pacific Company had countenanced practices which were prej- 
udicial to the Ogden route, and it is urged that, since the primary 
interest of the applicant is in the former, by reason of the longer 
haul, the requirements of the Pacific Railroad acts can not be 
fulfilled unless the Ogden route is freed from Southern Pacific 
domination and control. Considerable testimony was offered for 
the purpose of showing that present routes afforded by the com- 
bined Southern Pacific-Central Pacific system can be maintained 
by apportionment or provision for joint use of various lines 
comprehended within the system. Evidence was also offered to 
show that an independent Central Pacific Railroad Company 
would be financially self-sustaining. 

The Western Pacific Railroad Company intervened, alleging 
an interest by reason of its competitive line from Salt Lake City, 
Utah, to San Francisco Bay, and requesting that if the commission 
should approve the proposed acquisition of control, a condition 
be attached to the order requiring the Southern Pacific to enter 
into arrangements for additional through routes and joint rates 
with the intervener. 

Testimony was offered on behalf of States and commercial and 
public bodies in the Middle West tending to show that traffic 
would be diverted by the Southern Pacific from the Ogden route 
and that various past practices of the Southern Pacific were in 
violation of the Pacific Railroad acts, to the prejudice of their 
respective communities. The State commissions of Colorado, 
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Idaho, Nebraska, and Wyoming and other interveners from Cali- 
fornia, Oregon, and Utah took much the same position. 

The Public Service Commission of Oregon and some of the other 
Oregon interveners protested against any disposition of the matter 
which does not provide for the completion of the so-called Natron 
cut-off and for joint use thereof into the Willamette Valley by 
roads seeking entrance into the valley from eastern Oregon. The 
matter is now the subject of a complaint (No. 14892) in a separate 
proceeding, and it was requested that the same should be con- 
sidered in connection with the application. 

At the outset, it is requisite for us to determine to what extent 
the scope of our inquiry is limited by the Supreme Court’s decision. 
We have approached this question with a deep sense of its im- 
portance. We are required under the statute to scrutinize with the 
utmost care all of the elements of the case upon which an ultimate 
finding that the proposed acquisition of control is or is not in the 
public interest may be predicated. Some of these elements were 
before the court in the other proceeding. It is certain that we 
must recognize the finality of a court decree upon the questions 
with which it deals. In this case the court directed a separa- 
tion because the unified relation was hostile to the Sherman 
act. We must recognize as settled the fact that the relation 
dealt with was in violation of the Sherman act, and if that were 
the only question before us, we would not have any function to 
perform. 

Paragraphs (2), (3), and (8) of section 5 of the interstate com- 
merce act, added by the transportation act, 1920, became effective 
subsequent to the filing of the bill by the Government against the 
Southern Pacific Company, although prior to the date of the 
Supreme Court’s decision. As our jurisdiction was not invoked 
until after the decision had been rendered, it is apparent that the 
change in the law effected by section 5 of the interstate commerce 
act as amended was not involved, directly at least, in the issues 
before the court. Carriers affected by any order made by us pur- 
suant to paragraph (2) of section 5 are under the provisions of 
paragraph (8) relieved from the operation of “antitrust laws,” 
and all other restraints or prohibitions by law, State or Federal, 
in so far as may be necessary to enable them to do anything author- 
ized or required by such order. Under paragraph (2) we are given 
broad power to consider the questions of public interest involved 
in an acquisition of control by one carrier of another, and are given 
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authority by order to approve and authorize such acquisition, 
under such rules and regulations, and for such consideration and 
on such terms and conditions, as shall be found by us to be just 
and reasonable in the premises. 

While the Sherman law has not been repealed, carriers affected 
by any order made by us under paragraphs (1) to (7) of section 5 
of the act are relieved from its operation. How far our discretior 
in any particular case should be influenced by consideration of the 
evils which the Sherman law was designed to prevent is a question 
necessarily involved in every case where a carrier seeks to acquire 
control of a competing line. There is nothing in section 5, however, 
indicating that the Congress intended that we should refuse 
to accept jurisdiction upon the ground, solely, that a proposed 
acquisition of control would violate the Sherman law. Full effect 
must be given to the provisions of paragraph (8). When by our 
order based upon broad considerations of the public interest we in 
effect grant relief against antitrust laws, and other restraints and 
prohibitions by law, we are exercising a power which the statute 
gives to us alone. Evidence as to public benefits to be derived 
from common control of competing carriers, which would be im- 
material in a prosecution under the Sherman Act, might be entirely 
pertinent in a proceeding before us under paragraph (2). There is, 
therefore, an essential dissimilarity in the issues and in the nature 
of the proceeding which in our opinion makes it proper for us to 
pass upon the application, while giving full effect to the adjudica- 
tion of the Supreme Court. 

The present control of the Central Pacific by the Southern 
Pacific is unlawful and, pursuant to the mandate of the Supreme 
Court, must be brought to an end by terminating the present 
lease and transforming the present illegal ownership of stock into 
a lawful ownership. The court directed an apportionment as 
between the two carriers of the several terminal lines and cut- 
offs leading to San Francisco Bay which were constructed or 
acquired during the unijied control of the two systems or, in the 
alternative, that appropriate provision be made in the final decree 
for their joint or common use. A like course was directed with 
respect to the lines extending from San Francisco Bay to Sacra- 
mento and to Portland, Oreg. This establishes the status of the 
Central Pacific and Southern Pacific lines for the purposes of this 
proceeding. It is our duty to determine whether two such separate 
competing systems would be able to function better in the public 
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interest than a unified system brought about in the manner pro- 
posed by the applicant. 

Another question of importance remains to be considered before 
we pass to the consideration of the proposal for unified operation 
and control. In the course of the opinion of the Supreme Court to 
which reference has been made it is stated: 


In our view the lease for 99 years by the Central Pacific to a 
rival and competitive company could not legally be made without 
authorization by Federal legislation. In the absence of such action 
the Central Pacific has not the corporate capacity to make the 
lease. 


The court was speaking of the Central Pacific Railroad Company, 
which was the predecessor of the present Central Pacific, and 
which was organized under the laws of the State of California. 
The present Central Pacific is a creature of the State of Utah, and 
has the authority of the laws thereof and of the States in which it 
operates to make the proposed lease. It appears, however, that 
at the time the lease which was before the court was executed, the 
California company was authorized under the laws of California, 
at least, to enter into such an agreement. At all events, the court 
finds that authorization by Federal legislation is necessary, and 
its subsequent remark as to the lack of corporate capacity of the 
Central Pacific must be regarded as relating to the necessity for 
Federal authority. It is provided in paragraph (2) of section 5 
that ‘the commission shall have authority by order to approve 
and authorize’ such acquisitions of control as we may find to be 
in the public interest; and by paragraph (8) of that section the 
carriers affected by such order are relieved from all restraints or 
prohibitions by law, State or Federal, so far as may be necessary 
to enable them to do anything authorized or required by the order. 
Whether or not the provisions of paragraph (2) alone may be 
regarded as constituting a grant of authority to a carrier affected 
by our order to perform an act for which no other authority is 
claimed, it seems to us that the provisions of paragraph (8) were 
intended by Congress to remove all active restraints by law and 
grant authority so far as necessary to enable the carriers affected 
by our order to do anything authorized or required thereby. In 
Pennsylvania Railroad Company v. St. Louis etc. R. R. Co., 118 
U. 8., 290, 309, cited by the Supreme Court in connection with 
the proposition under consideration, it was said, after a review 
had been made of the authorities: 
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* * * We think it may be stated, as the just result of these cases 
and on sound principle, that unless specially authorized by its char- 
ter, or aided by some other legislative action, a railroad company 
can not, by lease or any other contract, turn over to another com- ~ 
pany, for a long period of time, its road and all its appurtenances, 
the use of its franchises, and the exercise of its powers, * * * 


The court thus recognizes that the necessary authority may be 
supplied not only by the charter of the corporation, thus granting 
specific authority, but by “other legislative action.” We are of 
the opinion that the present impediment to the lease by the Cen- 
tral Pacific of its lines is such a restraint as has been removed by 
paragraph (8) of section 5 as to carriers affected by our order of 
approval and authorization. Even if the question were doubtful, 
we should consider it our duty to proceed with a consideration of 
the unification plan upon its merits. We are an administrative 
body charged with the determination of the public interest. Any 
order we may make herein is subject to review upon the question 
under discussion. 

The hearing held upon the application extended over several 
weeks, and a voluminous record has been made. ‘The salient 
features thereof have already been outlined. It may be taken as 
established that the Central Pacific Railway between San Fran- 
cisco and Ogden, and the Union Pacific Railroad between Ogden 
and Omaha, Nebr., and Kansas City, Mo., with the eastern con- 
nections of the latter road, form a system of transportation which 
affords the most direct and normal route for a large volume of 
traffic between the East and the West. The same may be said 
also of the southern route over the Southern Pacific lines. In 
contrast, the Southern Pacific and Central Pacific lines running 
north and south in California and Oregon with their branches 
afford, generally speaking, a service of an essentially different 
character, consisting of heavy local passenger and freight service 
and the gathering and delivery of freight for the transcontinental 
carriers with which such lines connect. The latter element of the 
service thus performed is as valuable and necessary in the main- 
tenance of present standards of service on the Ogden route as it 
is to the southern route. From this point of view, the use by the 
Central under unified management of Southern Pacific lines for 
gathering and delivery of freight is as important to the Central 
as the corresponding use made by the Southern of Central lines 
is to the Southern. 
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The record justifies the conclusion that separate operation of the 
Central Pacific lines will disrupt existing routes and service in 
California and between that State and adjacent States, and except 
to the extent that the rupture may be mitigated by apportionment 
of particular lines and provision for the joint or coordinated use 
of others by the respective carriers, will render impossible the 
continuance of much valuable transportation service now con- 
ducted over the Central Pacific and Southern Pacific lines without 
regard to corporate ownership. Such separation will result to an 
indeterminate extent in increased cost of operation and duplication 
of capital investment in railroad facilities and increased cost of 
transportation. Moreover it is doubtful whether for a time, at 
least, the Central Pacific, if operated as an independent carrier, 
would have the earning capacity, credit, and financial ability to 
sustain the heavy burden of its fixed charges and provide the new 
capital for its equipment and improvement necessary in the future 
to meet the requirements of the public service. Indeed, there are 
reasons for grave doubt whether the interests of the country as a 
whole would not be adversely affected by the financial problems 
and results consequent upon such a separation. There is a large 
volume of traffic having origin or destination on rails controlled 
by the Southern Pacific Company in central and northern Cali- 
fornia, not reached by rails of the Central Pacific, and originating 
in or destined to territory in the East or Middle West, for which 
the shortest and most economical transportation route is the Cen- 
tral Pacific-Union Pacific route via Ogden. As a practical matter, 
and in the absence of joint rates or joint use of the lines now exist- 
ing, access to such points of origin or destination in California can 
be had by the Central Pacific only by construction of branches 
and extensions at very great cost, which would involve a wasteful 
duplication of railroad facilities. To the extent that such traffic 
might, in the event of a separation of the Central Pacific and 
Southern Pacific, be secured by the Southern Pacific for trans- 
portation over the southerly routes via El Paso in which it partici- 
pates, the distance, time, and cost would be greater than via the 
Ogden route, with attendant prejudice to the public interest. On 
the other hand, the routing of such traffic over the Central Pacific- 
Union Pacific route via Ogden will be in the interest of those lines, 
which were created by Federal authority and Federal aid, and 
will be in accord with the purposes of the Pacific Railroad acts. 

It remains to be considered whether these evils can be lessened 
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or removed altogether by the apportionment of particular lines 
to one carrier or the other, or by providing for the joint or common 
use of lines strategically located. In the decision of the Supreme 
Court to which reference has been made, it is directed that the 
decree severing the present control shall provide for such appor- 
tionment, or the joint or common use, of the several terminal 
lines and cut-offs leading to San Francisco Bay which have been 
constructed or acquired during the unified control of the two 
systems, to the end that both companies may have such full, 
convenient, and ready access to the bay and to terminal facilities 
thereon that each company will be able freely to compete with 
the other, to serve the public efficiently, and to accomplish the 
purpose of the legislation under which it was constructed. A like 
course was directed with respect to the lines extending from San 
Francisco Bay to Sacramento and to Portland. The decree ac- 
complishing this purpose has not been entered, but we have con- 
sidered the various ways in which the directions of the Supreme 
Court might be effected. We entertain no doubt that such arrange- 
ment would be practicable, and we are of the opinion that if the 
two companies entered fairly into the spirit of the Supreme Court’s 
mandate, many of the disadvantages to which we have alluded as 
arising out of separation would be eliminated or mitigated. On the 
whole, however, we are convinced that even if everything of this 
nature which can be done were done, the result would be more 
expensive and less efficient and satisfactory service than can be 
rendered under unified control. The two systems would be 
weakened both financially and from the standpoint of service. 
In the course of time this situation might find partial remedy, but 
in many respects no remedy would be possible. 

We are thus brought to the consideration of whether it is possible 
to authorize the proposed acquisition of control subject to condi- 
tions which will remove the opportunity otherwise existing in the 
Southern Pacific to restrict competition or fetter the free and 
normal flow of interstate traffic by reason of its control of two com- 
peting transcontinental routes, and will adequately protect the 
rights of the Union Pacific and all interests of the public under 
the Pacific Railroad acts. On January 3, 1923, before arriving 
at any conclusion, on suggestion to us by parties before us, we 
sent a memorandum to persons who had intervened or filed appear- 
ances in the proceeding, requesting that expressions be made 
regarding the arrangement to be sanctioned and required in case 


/ 


COMBINATION 613. 


the decision of the commission should be favorable to the appli- 
cant’s proposal, and asking for specific consideration of the effect 
of an order of approval made subject to the following conditions: 


_ First. The Southern Pacific shall join with the Union Pacific 
in maintaining via the lines of said companies between Omaha, 
Nebr., and San Francisco Bay points as parts of one connected 
continuous line through passenger, mail, express, and freight 
train service between San Francisco or Oakland, Calif., and 
Chicago, Ill., at least equal in every respect to that afforded by 
either with its connections between Los Angeles, Calif., or Port- 
land, Oreg., and Chicago, III. 

Second. The Southern Pacific shall join with the Union Pacific 
in maintaining via the lines of said companies between Roseville, 
Calif., and Omaha, Nebr., as parts of one connected continuous 
line perishable freight train service from Roseville, Calif., to 
Chicago, Ill., at least equal in point of time to that afforded by 
either with its connections from San Bernardino or Colton, Caillif., 
to Chicago, IIl. 

Third. The Southern Pacific shall cooperate with the Union 
Pacific in the maintenance of train schedules under which neither 
shall discriminate as to time or service against the other in favor 
of any other connection through Ogden or Salt Lake City. 

Fourth. The Southern Pacific shall, at the request of the Union 
Pacific, provide for the publication and maintenance of rates via 
the Central Pacific through Ogden between all Southern Pacific 
and Central Pacific points in California west of Banning, and Ore- 
gon on the one hand, and Colorado common points and points east 
thereof on the other, no higher than apply concurrently between 
the same points via any other route in which it participates. While 
the Commisson may have no power to impose any conditions 
upon the Union Pacific in this proceeding, it is suggested that 
the same course should be pursued by the Union Pacific in con- 
nection with rates between the same points via its various routes. 

Fifth. The Southern Pacific shall cooperate with the Union 
Pacific to secure by active solicitation the routing of the maximum 
of freight traffic via Union Pacific and Central Pacific lines through 
the Missouri River and Ogden as parts of one connected con- 
tinuous line between all points in California, north of and including 
Caliente, and Santa Margarita (including points in Oregon on the 
Klamath Falls Branch, Kirk and south) on the one hand, and 
points north and west of a line along the northern boundaries of 
Oklahoma and Arkansas to the Mississippi River, thence via the 
Mississippi and Ohio Rivers (but not including intermediate 
cities on the Ohio River) to Wheeling, W. Va., thence north on a 
line drawn just east of Pittsburgh and Buffalo to Niagara Falls. 


We have received replies from practically all of the interveners. 
The vast majority, including State commissions or other authori- 
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ties of Arizona, California, Colorado, Nebraska, Nevada, Utah, and 
Wyoming, were distinctly favorable to an order of approval upon 
the conditions suggested. Many interveners who had previously 
objected strenuously to the granting of the application regarded 
the conditions as sufficiently safeguarding their interests. Practi- 
cally no objection was made to the conditions themselves, but cer- 
tain interveners suggested that other elements of public interest 
should be safeguarded by additional conditions, as follows: 

1. An intervener from St. Louis, Mo., approved the plan gener- 
ally but contended that St. Louis should be given the same rights to 
through connected service which are insured to Chicago by the first 
condition and that some provision should be made in the order 
which would preclude the possibility of closing the Ogden gateway 
to any line east thereof. 

2. The Public Service Commission of Oregon and certain other 
Oregon interveners contended that our order of approval should 
provide for the completion of the Natron cut-off into the Willam- 
ette Valley and for the joint use thereof by roads seeking entrance 
into the valley from eastern Oregon. The Senate of the State of 
Oregon has requested by a memorial that we should dispose of the 
application only after full inquiry into all facts touching upon the 
needs of railroad development within the State of Oregon, its re- 
sources and possibilities, and the rights of its citizens for further im- 
mediate railroad development and adequate railway service. 

3. Two commercial associations in Chicago, while approving of 
the plan generally, urged that the obligation as to service and par- 
ticipation in rates via the Ogden gateway, imposed upon the Cen- 
tral Pacific and the Union Pacific, should apply also to all other 
lines which now are or may hereafter be connections of the Central 
Pacific at Salt Lake City or Ogden. 

The Southern Pacific has stated as its position that it will accept 
and abide by the five conditions set forth in our memorandum of 
January 3, 1923, if included in our order. The Union Pacific has 
approved of the conditions and expressed its view that the same 
will secure adequately the rights claimed by it under the Pacific 
Railroad acts. 

As to the objections made by the St. Louis and Chicago inter- 
veners, it should be observed, first, that we have no jurisdiction in 
this proceeding to enforce an order against the Union Pacific or 
carriers other than the applicant and the Central Pacific. The 
Union Pacific, however, has accepted and approved the conditions 
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made, as they apply to the applicant and its constituent lines, and 
has evinced its intention to comply therewith so far as its cooper- 
eration is necessary or required. The standard of service pre- 
scribed by the first condition is intended merely as a criterion by 
which to determine in the future whether any discrimination is 
practiced in the particulars mentioned against the Ogden route. 
To broaden the conditions so as to include other points would de- 
feat its purpose, inasmuch as it would make the criterion so vague 
as to be of no practical value. The service covered by the first con- 
dition would pass through Missouri River territory, where it would 
connect with lines reaching St. Louis. The practical effect of the 
condition, therefore, is that the benefits thereof inure as much to 
St. Louis as to Chicago. At all events the condition is not to be 
taken as justifying any discrimination in favor of Chicago against 
other points, or in favor of any carrier and against any other. 

The Southern Pacific upon the oral argument definitely com- 
mitted itself to the maintenance of an open gateway at Ogden, and 
counsel for the Missouri Pacific Railroad and for the Denver & 
Rio Grande Western Railroad, the carriers most immediately con- 
cerned with this question, stated that if this were done the rights 
of those companies would be safeguarded. Furthermore, we have 
broad powers under the act in the matter of the establishment and 
maintenance of through routes and joint rates, and nothing here 
done will prejudice our right to exercise such powers in the future as 
occasion may require. 

We have given consideration to the position taken by the Ore- 
gon Public Service Commission and other Oregon interveners who 
urge that the issues raised by the complaint of the Public Service 
Commission against the Southern Pacific Company and others 
with respect to the Natron cut-off be considered in connection with 
this proceeding. In our opinion such issues are not so connected 
with the present issues that it would be proper for us to pass upon 
them now. We are not convinced that the many benefits to be de- 
rived from the proposed acquisition of control should be held in 
abeyance pending termination of the proceedings under the com- 
plaint mentioned. Relief appropriate to such complaint will be 
granted in due course, if justified by the facts presented, and noth- 
ing herein decided will of necessity limit the scope of such relief. 
Moreover, it appears that the Southern Pacific Company has 
agreed, in part at least, to the contentions made by the interveners 
from Oregon and that the construction of the Natron cut-off will 
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be commenced in the near future. The cut-off has been a part of 
the Southern Pacific’s construction program for a long time. It is 
represented that, in view of the suit by the Government to sepa- - 
rate the Southern Pacific and Central Pacific, and the resultant un- 
certainty of the title of the respective companies in their properties, 
it was deemed unwise to incur the large expenditure, about $10,- 
000,000, necessary to complete the project. It appears that the 
board of directors of the Southern Pacific has formally declared its 
intention to proceed immediately with the completion of the work 
in the event that the right of the Southern Pacific to hold the Cen- 
tral Pacific should be confirmed. Counsel for the applicant, upon 
the oral argument, stated the following: 


So far as we may be bound by anything, we are bound by that 
declaration of policy and by that resolution of the board of di- 
rectors, which we regard upon our side as a contract with the peo- 
ple of the State of Oregon for the completion of that line. 


We have taken note of these assurances. We believe that they are 
made in good faith and, for the present, deem it best to leave with 
the applicant the initiative in this important work. 

The Western Pacific Railroad Company has withdrawn its re- 
quest that our order contain a provision requiring the Southern 
Pacific to enter into arrangements for additional through routes 
and joint rates with lines of railroad competitive with the lines 
now owned by the Central Pacific Railway Company. It was 
stated in its behalf upon the oral argument that a satisfactory ad- 
justment had been reached with the Southern Pacific. . . . 

By virtue of the Pacific Railroad acts the Union Pacific and Cen- 
tral Pacific have certain reciprocal rights, including the right to co- 
operation in the establishment and maintenance via the Central 
Pacific-Union Pacific route of through train service and joint rates 
reasonably necessary to meet competition by other routes, and to 
cooperation in other respects, to the end that the lines of said com- 
panies shall be operated and used as one connected, continuous 
line. We think that the rights of the Union Pacific and all interests 
of the public under the Pacific Railroad acts may be protected by 
imposing upon the acquisition and exercise of control by the South- 
ern Pacific Company of the Central Pacific the five conditions set 
out above. We think also that these conditions will so correct and 
remove any suppression of the normal flow of traffic over the Ogden 
route that the public interest generally will adequately be pro- 
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tected; and that they will bring about, in connection with trans- 
continental traffic, a situation as favorable to the public from a 
traffic and service standpoint as though the Central Pacific were 
to remain free from Southern Pacific control. The acquisition of 
control as proposed, subject to these conditions, will also prevent 
the evils already adverted to, as incident to separation. 

The extent of the control asked by the Southern Pacific Com- 
pany of the Central Pacific Railway Company in the application is 
as follows: (a) By lease until December 31, 1984, subject to termi- 
nation by our order if and when found by us to interfere with the 
consummation of the final plan of consolidation when promulgated 
under section 5 of the interstate commerce act as amended; and (6) 
by ownership of all of the outstanding capital stock of the Central 
Pacific Railway Company during the continuance of such lease. 
We deem it in the public interest that the applicaut should be re- 
stricted from voluntarily disposing of the capital stock of the Cen- 
tral Pacific Railway without our approval, and further, that the 
lease should by its terms become null and void and of no effect if 
and when the control herein sought is found by us to interfere with 
the consummation of such plan of consolidation. 

The question has been raised as to whether an acquisition of 
control under the circumstances proposed amounts to a consolida- 
tion of the carriers concerned “into a single system for ownership 
and operation,” as to which type of control we have no jurisdiction 
under paragraph (2) of section 5. We have given consideration to 
the question and find that an acquisition of control consummated 
as proposed and exercised subject to the conditions to be imposed 
by our order herein, does not involve the consolidation of such car- 
riers into a single system for ownership and operation. It is not 
enough to constitute such a consolidation that the carriers or their 
properties be consolidated into a single system for operation, or 
for management, or for management and operation, but it must also 
appear that they are consolidated for ownership. Since each of the 
carriers will retain its corporate identity and the legal title to its 
property, no consolidation of the kind defined by the statute will 
result. 

Upon the whole record we find that the acquisition of control 
of the Central Pacific by the Southern Pacific Company, by lease 
and stock ownership as asked in the application, will be in the pub- 
lic interest, provided that the foregoing terms and conditions be 
imposed upon such control and the exercise therof, and said terms 
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and conditions are hereby imposed and the Southern Pacific Com- 
pany is directed to observe the same so long as such control shall 
be exercised by it pursuant to our authority. 

An appropriate order will be entered. 


Meyer, Chairman, concurring. 

Whatever the objections may be to the inclusion of conditions 
relating to a project more or less foreign to the subject matter of 
the proceeding, in view of the representations made by the appli- 
cant, upon this record, a condition requiring the construction of the 
Natron cut-off might properly be included in the order. 

ComMIssIONERS AITCHISON and CAMPBELL join me in this ex- 
pression. 


Eastman, Commissioner, concurring: 
In Control of Big Four by New York Central, 72 I. C. C., 96, I 
expressed the following view, at page 100: 


It is conceded that the New York Central and the Big Four 
are now a single system for operation. In my judgment they will 
also be a single system for ownership if the New York Central 
acquires 100 per cent of the Big Four stock, and virtual consoli- 
dation into one corporation for ownership, management, and 
operation will have taken palce. No other conclusion can be 
reached, unless form be deemed of more significance than sub- 
stance. 


While the order herein authorizes the Southern Pacific to acquire 
control of the Central Pacific not only by lease but through owner- 
ship of all the latter’s stock, the control differs from that authorized 
in the Big Four case, since the order provides— 


that the control herein authorized by lease and stock ownership 
shall be held subject to termination by order of the commission 
if and when found by this commission to interfere with the con- 
summation of its complete plan of consolidation under the pro- 
visions of section 5 of the interstate commerce act * * *, 


Control held subject to such a contingency differs essentially, it 
seems to me, from that authorized in the Big Four case. 

In the majority report the statement is made “that the present 
impediment to the lease by the Central Pacific of its lines is such a 
restraint as has been removed by paragraph (8) of section 5 as to 
carriers affected by our order of approval and authorization.” I 
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doubt the accuracy of this statement, but in view of the fact that 
the order entered is subject to court review upon this question I am 
willing to join in approval of the order. 


CAMPBELL, Commissioner, concurring in part: 

I am in accord with the majority report to the extent that it finds 
the control of the Central Pacific by the Southern Pacific to be in 
the public interest. But I am unable to concur in the order which 
fails to recognize the mandate of the Supreme Court of the United 
States issued and filed in the District Court. The Supreme Court 
having found that— 


In our view the lease for 99 years by the Central Pacific to a 
rival and competitive company could not legally be made without 
authorization by Federal legislation. In the absence of such 
gehen the Central Pacific had not the corporate capacity to make 
the lease; 


the issue as to the capacity of the Central Pacific to make a lease, to 
my mind, is res adjudicata. In my opinion the transportation act, 
1920, being general in nature, did not remedy this defect of cor- 
porate power, but in view of the record made in this case and in 
order not to run counter to the Supreme Court’s mandate, the 
effectiveness of our order should be made contingent upon the 
submission of our findings herein to the District Court and approval 
by the Supreme Court. 


McCuorp, Commissioner, dissenting: 

Under section 5 of the interstate commerce act, as amended by 
the transportation act, 1920, we are given power to approve and 
authorize, if we deem it to be in the public interest, the acquisition 
of control of one carrier by another in any manner not involving the 
consolidation of such carriers into a single system for ownership 
and operation. A finding by the Supreme Court of the United 
States that an essentially similar control heretofore exercised by the 
applicant was and is unlawful because it is in violation of the 
Sherman Antitrust Act of July 2, 1890, is not in itself a bar to the 
exercise by us of the powers granted under said section 5. If that 
were all that is involved in this case, I would be in agreement with 
the majority. 

I am of the opinion, however, that the findings of the majority 
are not only contrary to the will of Congress as expressed in the 
same legislative act which conferred the powers invoked in this 
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case, but are impossible of fulfillment in view of the decision of the 
Supreme Court with respect to the lack of corporate authority in 
the Central Pacific to make a lease of its Federal franchises. 

Congress in authorizing us, in the same section 5 to prepare and 
adopt a plan for the consolidation of the railway properties of the 
continental United States into a limited number of systems re- 
quired that, ‘in the division of such railways into such systems 
under such plan, competition shall be preserved as fully as pos- 
sible.” The power under paragraph 2 of section 5 to approve and 
authorize the acquisition of control of one carrier by another in a 
manner not involving consolidation as therein specified, was ob- 
viously thus limited so that the general plan of consolidation might 
not be forestalled. It seems to me that the limitation placed upon 
the consolidation plan itself with respect to the preservation of 
competition, should be accepted and applied to any authorization 
we may make involving the control of one carrier by another, in 
order that the competition about which Congress was solicitous 
may not be destroyed. I make this observation because the condi- 
tions prescribed in the majority report in the instant case, very 
greatly curtail, in my opinion, the possibilities of competition in 
services and rates between the carriers involved. For this reason 
I can not assent to the report. 

But even if it be considered not to run counter to the purpose of 
Congress the authorization runs counter to an express finding of the 
Supreme Court that the lessor, the Central Pacific, was without 
corporate capacity to make such a lease. The court in United 
States v. Southern Pacific Co., decided May 29, 1922, said: 


It is true, as is argued as length by counsel for defendants, that 
Congress had opportunity, by the reports of its committees and 
otherwise, to learn of this lease; but we are referred to no legislation 
passed by Congress authorizing or approving of it. In our view 
the lease for 99 years by the Central Pacific to a rival and com- 
petitive company could not legally be made without authorization 
by Federal legislation. In the absence of such action the Central 
Pacific had not the corporate capacity to make the lease. 


The court was not of course referring to the lease upon which the 
Southern Pacific is now asking us to authorize its acquisition of 
control of the Central Pacific. The legal incapacity is still there 
nevertheless. The language of the court leaves no room for doubt 
upon that point. We, like the court, “are referred to no legislation 
passed by Congress authorizing or approving of it.’’ 
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Does section 5 of the act, as amended, supply the essential legis- 
lation? The majority adopts the view that it does, but with this 
finding I can not agree. The phrase “other restraints or prohibi- 
tions by law, State or Federal,”’ which is found in paragraph (8) of 
section 5 is the phrase relied upon, but these restraints or pro- 
hibitions are clearly intended by Congress to mean all restraints or 
prohibitions of the character contemplated by anti-trust and sim- 
ilar restrictive and prohibitory laws. This legislation does not, 
therefore, supply the corporate capacity which the Supreme Court 
said was lacking. In other words, carriers whose property is to be 
acquired under lease must necessarily have the legal capacity to 
make the lease and the want of such capacity is not one of the 
restraints or prohibitions by law, State or Federal, contemplated 
by paragraph (8) which may be removed by virtue of our order. 

Iam of the opinion that in view of the finding of the Supreme 
Court we should find that the lease may not be made by the Central 
Pacific and deny approval and authorization of the Southern 
Pacific’s application to acquire control under such a lease. . . . 


CHAPTER XXIV 


CONSOLIDATION UNDER THE TRANSPORTATION ACT 
OF 1920! 


1. ConTROLLING PRINCIPLES 2 


The transportation act of 1920 deals with the consolidation 
of railways into systems by the amendment of section 5, paragraph 
(4) of the act to regulate commerce, of 1887, making it read as fol- 
lows: 


The Commission shall as soon as practicable prepare and adopt 
a plan for the consolidation of the railway properties of the conti- 
nental United States into a limited number of systems. In the 
division of such railways into such systems under such plan compe- 
tition shall be preserved as fully as possible and wherever practi- 
cable the existing routes and channels of trade and commerce 
shall be maintained. Subject to the foregoing requirements, 
the several systems shall be so arranged that the cost of transpor- 
tation as between competitive systems and as related to the values 
of the properties through which the service is rendered shall be 
the same, so far as practicable, so that these systems can employ 
uniform rates in the movement of competitive traffic and under 
efficient management earn substantially the same rate of return 
upon the value of their respective railway properties. 


The act to regulate commerce, of 1887, is further amended as to 
procedure in effecting consolidation by the following paragraphs 
of section 5: 


When the Commission has agreed upon a tentative plan it shall 
give the same due publicity and upon reasonable notice, including 
notice to the Governor of each State, shall hear all persons who 
may file or present objections thereto. The Commission is author- 
ized to prescribe a procedure for such hearings and to fix a time 
for bringing them to a close. After the hearings are at an end the 
Commission shall adopt a plan for such consolidation and publish 
the same; but it may at any time thereafter, upon its own motion 
or upon application, reopen the subject for such changes or modi- 


1See Vanderblue and Burgess, pp. 410-434, and Jones, pp. 554-556, 593-596. 

2 Consolidation of Railroads, 63 1. C. C. 455 (August 3, 1921). Our excerpt is 
from the report of Professor William Z. Ripley to the Commission; and begins at 
p. 475.—Ed. 
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fications as in its judgment will promote the public interest. The 
pope canons herein provided for shall be in harmony with such 
plan. 

It shall be lawful for two or more carriers by railroad, subject 
to this Act, to consolidate their properties or any part thereof, 
into one corporation for the ownership, management, and opera- 
tion of the properties theretofore in separate ownership, manage- 
ment, and operation, under the following conditions: 

(a) The proposed consolidation must be in harmony with and 
in furtherance of the complete plan of consolidation mentioned 
in paragraph (5) and must be approved by the Commission. 

(b) The bonds at par of the corporation which is to become 
the owner of the consolidated properties, together with the out- 
standing capital stock at par of such corporation, shall not exceed 
the value of the consolidated properties as determined by the 
Commission. The value of the properties sought to be consoli- 
dated shall be ascertained by the Commission under section 19a 
of this Act, and it shall be the duty of the Commission to proceed 
immediately to the ascertainment of such value for the properties 
involved in a proposed consolidation upon the filing of the appli- 
cation for such consolidation. 

(c) Whenever two or more carriers propose a consolidation 
under this section they shall present their application therefor 
to the Commission, and thereupon the Commission shall notify 
the Governor of each State in which any part of the properties 
sought to be consolidated is situated and the carriers involved in 
the proposed consolidation of the time and place for a public 
hearing. If after such hearing the Commission finds that the 
public interest will be promoted by the consolidation and that 
the conditions of this section have been and will be fulfilled, it 
may enter an order approving and authorizing such consolidation, 
with such modifications and upon such terms and conditions as 
as it may prescribe, and thereupon such consolidation may be 
effected, in accordance with such order, if all the carriers involved 
assent thereto, the law of any State or the decision or order of any 
State authority to the contrary notwithstanding. 


The spirit and intent of this legislation, as well as the manner in 
which it was anticipated that its ends would be attained, are 
significant. The sections above cited do not stand alone. They 
are integrally related to section 15a, paragraph (2), of the act to 
regulate commerce, as amended, which prescribes a new statutory 
rule of rate-making. The statute reads as follows: 


In the exercise of its power to prescribe just and reasonable 
rates the Commission shall initiate, modify, establish, or adjust 
such rates so that carriers as a whole (or as a whole in each of such 
rate groups or territories as the Commission may from time to time 
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designate) will, under honest, efficient, and economical manage- 
ment and reasonable expenditures for maintenance of way, struc- 
tures and equipment, earn an aggregate annual net railway operat- | 
ing income equal, as nearly as may be, to a fair return upon ~ 
the aggregate value of the railway property of such carriers held 
for and used in the service of transportation. [Italics mine.] 


This new rule seeks to fix rates, not for any single carrier, but for 
the carriers by natural groups. By far the larger proportion of 
the traffic of the United States is carried by so-called strong or 
prosperous roads. But it is equally true that a large amount of 
mileage is in the hands of corporations which, in a financial sense, 
may be denominated chronically weak. The causes for such 
weakness are various, including disadvantageous location, unwise 
investment or administration, an unwieldy financial structure, 
or even downright impairment of capital by waste or fraud. But, 
regardless of the sources of this disability, these weak lines are as 
essential to the welfare of the communities which they serve as 
are the strong lines to their patrons. It is the theory of this legis- 
lation that the railways must be considered as a whole, group by 
group, fixing by means of the new statutory rule of rate making, 
a general level of return adequate to maintain them all at a proper 
pitch of efficiency. The difficulty in the past, as stated by Senator 
Cummins on December 2, 1919, in Congress, is that ‘‘It has been 
utterly impossible for any body of men to make a system of rates 
that will sustain the weaker railroads of the country without 
giving to the stronger railroads an income excessive and intolerable 
in its extent; and there lies the great fundamental obstacle in our 
system of rate making. * * * It was obvious, I think, to the 
students of the subject, long before the government took posses- 
sion, that we must adopt some plan that would remove this in- 
herent fundamental difficulty.” The section of the act dealing 
with consolidation into systems, above cited, was intended to 
supplement the new sections dealing with statutory definition of 
reasonable rates, in coping with this difficulty. 

To this end, the Senate bill sought to reduce the carrier corpora- 
tions to a common denominator of earning power in terms of val- 
uation by compulsory consolidation. It was intended to compel 
the stronger roads to merge their identity with the weaker ones 
for the common good of the country as a whole. But the measure 
ultimately emerged from conference committee with the procedure 
as above described, in place of compulsion. It was evidently 
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expected that the new statutory rule of rate making would afford 
an incentive sufficiently powerful to induce the strong companies 
to merge with weaker ones, rather than to be compelled to pay 
over their surplus earnings above the rate of return fixed as reason- 
able, into a revolving fund for the general benefit of their respective 
groups. An incentive to the weaker roads might also conceivably 
obtain. The aid extended by the act from the surplus earnings 
of the strong roads consists merely of advances or loans, except 
in so far as a better balanced opportunity yields larger earnings. 
Or else possibly a fairer administration of the division of through 
rates may help. But the weaker roads are encouraged to seek 
shelter through affiliation. They are not taken care of by any 
definite guaranty of earnings. But the motive for consolidation, 
it was held, should not be permitted to bring about indiscriminate 
mergers, regardless of natural relationships of the carriers either 
to one another, or to the needs of their respective territories. It 
was in order that there might be consonance between such mergers 
as took place and the public welfare, rather than that mere im- 
mediate profit to those concerned might result, that the formal 
procedure as above described was enacted into law. Not other- 
wise, thus, than in its direct relationship to the fundamental 
principle of the new act can the significance of the particular 
consolidation provisions be understood. And it is because of this 
causal relationship that the act further prescribes that no mergers 
which are not in accordance with this plan, as thus adopted, may 
lawfully take place. 

As to procedure in adenine this investigation, the leading 
paragraph of the statute, dealing with consolidation, above quoted, 
contains three requirements which must be observed. The first 
is that competition, presumably in service, shall be preserved; 
- the second is that existing routes and channels of commerce shall 
not be disturbed; and the third, subject it will be noted, to the 
foregoing requirements, is that the financial aspects of such 
mergers shall be kept in view. Without having regard to the fun- 
damental principle involved, both in consolidation and the new 
statutory rule of rate making, it might appear that these several 
requirements were stated in the order of their importance; in 
other words, that the element of financial strength was less sig- 
nificant than the preservation of competition and of the existing 
traffic routes. But having due regard to the matter in its larger 
practical aspects, it is evident that any plan adopted will not only 
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be a mere paper plan, ineffectual and futile, but that it will fail 
to conform to the spirit of the act, unless the financial require- 
ments be given equal weight with those of operation and traffic. - 
For the plan will never be put into effect unless a financial motive 
for consolidation be afforded; and unless it is put into effect, a 
positive bar to the attainment of uniform reasonable rates, under 
which all the carriers alike may thrive, will continue to exist, if 
the underlying principle of the legislation is in reality sound. 

Assuming the three requirements for consolidation to be of 
equal importance, two quite distinct methods of approach might 
be adopted according as one began at the operating and traffic 
end, or, on the other hand, began with the financial aspects of 
the matter. Under normal conditions these two methods seem- 
ingly promise results of equal value. One might, presumably, 
first ascertain the relative financial standing of the corporations; 
and thereafter check up the alliances thus indicated, by applying 
the test of operating efficiency and satisfaction of the traffic needs 
of the territories concerned. Or, contrariwise, one might first seek 
the natural alignment of these properties as operating and traffic 
units, before inquiry as to whether such alignment contained an 
effective invitation to merger, based upon considerations of earn- 
ing power and financial stability. The former method appeals 
particularly to financial students of the subject. It has resulted 
in the formulation of several significant proposals. The latter calls 
for a somewhat wider range of information, dealing not alone, 
as it does, with the operating and traffic characteristics of the 
carrier companies, but also looking to the broader considerations 
of the traffic needs of the entire communities served. For it is 
held that the maintenance of the “existing routes and channels of 
trade and commerce” implies not the preservation of merely 
artificial currents and conditions, but that the statute contains an 
invitation to consider these carrier corporations in their basic 
relationship to the welfare, present and prospective, of the country. 
Viewed in this larger sense the act is at once an invitation and an 
opportunity. It calls for an analysis of the commercial geography 
of the United States, in its relation to the layout of its railway net. 
For, unless the location of its railways conforms to the commercial 
requirements of the country, there can be no permanent prosperity 
for either. The further requirement in the act for a certificate 
of public exigency for proposed new construction of railways is 
but another expression of this intent in the law. 
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As to procedure, also, it has been represented stoutly that this 
plan should confine itself strictly to broad outlines; and even, 
perhaps, merely propose but a statement of principles. It is 
contended that useless complications and prejudice to future 
negotiations, as well as a dangerous effect upon market values, 
may result from descent into detail. Fully conceding the force 
of this reasoning, experience demonstrates that general principles 
and broad outlines may only be tested, as to their feasibility, by 
tentative elaboration of the finer points. Only thus are the thou- 
sand and one complications rendered appreciable to the naked eye. 
In brief, general principles and broad treatment require the test 
of practicability. If, therefore, it appears at times that these pro- 
posals descend unduly into the intricacies of corporate relation- 
ship, it should be borne in mind that the purpose is not so much 
to reach a final judgment, as it is to reveal the various considera- 
tions upon the basis of which such final decision may at some time 
perhaps have to be rendered. 

Certain statistical data have been compiled and are incorpo- 
rated in this text, as well as appended as exhibits, in order to check 
up the plan, as proposed, by territories and by systems, respec- 
tively. The calendar year 1917 has been chosen for the purpose, 
largely because the results for that period most closely approx- 
imate the standard requirement established by the statute of an 
operating income amounting to 5.5 per cent of the investment in 
road and equipment. For 1917, the actual rate of return was in 
fact 5.45 per cent. The tables and exhibits, as prepared by the 
bureau of statistics of the Interstate Commerce Commission, are 
necessarily confined to a few pertinent items. Among these are 
investment in road and equipment, total and per mile of line; 
revenue ton-miles; revenue per ton-mile; and railway operating 
revenue, total and per mile of line; net operating income, total 
and per mile of line; mileage operated; and percentage of net 
operating income on investment in road and equipment. It should 
be noted that the net operating income, however, is not that of 
the calendar year 1917, but is based upon the standard return— 
that is to say, the average annual net railway operating income 
for the three years ended June 30, 1917. The reason for using the 
average income (standard return) for the three years for purposes 
of comparison with the property investment as of December 31, 
1917, is that this figure was provided by Congress as the fair 
rental (subject to correction) for the property actually taken over 
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at the close of 1917. This standard return for some roads in proc- 
ess of rapid development is considerably less than the actual 
income of the calendar year 1917. But for other roads the stand- 
ard return will be found to exceed the 1917 income. The net 
result is that for class-I roads as a whole, the 1917 income exceeds 
the standard return by about 7.5 per cent. Thus it appears that 
for a few roads, perhaps undergoing rapid development, the stand- 
ard return understates the case; but for all of the rest, the three- 
year average affords a safer basis than the results of any single 
year. 

The foregoing data for class-I roads, including their subsidiaries, 
as segregated by systems set up under this plan, afford a rough 
indication of the competitive strength, geographical scope, and 
inherent financial stability of the relationships proposed. But 
it is evident that such data constitute merely a rough check upon 
the plan. The figures are no more to be trusted implicitly than 
are seductive maps nicely fashioned to produce the effect of sym- 
metry upon paper. Such symmetry, until it be checked up and 
tested in detail for all manner of traffic and operating conditions, 
may be grossly misleading. Statistics, as well as maps, under 
these given circumstances must be regarded and treated as im- 
perfect criteria. The realignment of properties, with the conse- 
quent disturbance of all traffic, is bound to be instantly reflected 
in earning power. The putting together or dismemberment of 
individual properties may bring about results which are quite 
unpredictable by the arbitrary means of statistical investigation. 
Elaborate calculations by experts concerning the development 
of business under the new conditions are really necessary in order 
to afford a reliable forecast. Not published statistics, but rather 
an intimate acquaintance with local traffic conditions afford the 
only entirely reliable data. Yet inasmuch as these data are the 
best we have, they are analyzed and published for what they are 
worth. 

This consolidation plan, it should be noted, has thus far been 
concerned only with class-I roads; that is to say, roads having an 
operating revenue in excess of $1,000,000. The aggregate mileage 
of these class-I roads herein consolidated in 1917 was 220,000 
miles. There thus remains the not inconsiderable aggregate of 
39,000 miles of line, consisting of the so-called short lines, the re- 

. maining class-I roads, and those within classes II and III. That 
the number of these is quite large is evident from inspection of 
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section C of the Annual Report on the Statistics of Railways for 
1917, pages 469 et seq. No attempt has been made to trace the 
natural relationships of these minor properties, and probably it is 
not necessary at this time. But the fact of their existence and of, 
in many cases, their grave necessities may not be ignored. A 
comprehensive plan of railroad consolidation would include their 
allocation in due course; but the data are not at present available. 
The case of the Illinois Traction Company, with its widespread 
interstate ramifications is typical of a number of other electric 
public utilities. No attempt is made to assign them in this tenta- 
tive plan, which confines its attention solely to the larger steam 
roads. ... 

What test shall be applied in order to ascertain competitive 
ability; that is to say, ability to prosper reasonably along with 
other railroads in the same group under a uniform set of rates? 
Do the requirements of the statute call for the creation of systems 
of substantially equal mileage or enjoying much the same volume 
of gross earnings or net income from operation? Shall one seek 
to construct comprehensive groups conforming to one or several 
of these standards, or may one assume that size, as thus indicated, 
is merely of secondary importance? It has been urged with some 
cogency that this plan does not call for widespread disturbance of 
existing relationships except to take care of the properties that 
are either well above par or substantially below it. In other 
words, it has been urged on behalf of several properties of moderate 
size that they are already doing fairly well under the statute, con- 
forming to the requirements and enjoying the reasonable return 
fixed by the Commission without further alliance with other com- 
panies. One has to decide as to such claims, and particularly 
must one decide where to draw the line in the search for uniformity 
in magnitude. Deciding roughly, as one must under existing con- 
ditions, it is held to be more important to create self-sustaining 
systems as to earnings derived from as large a proportion as possi- 
ble of the area of the several great subdivisions of the country, 
rather than to attempt to put these properties together in such an 
exact way that they shall all have approximately equal mileage 
or equal gross or net earnings within each group. Neither mile- 
age nor volume of business is the real test of ability to exist 
under the statute. In brief, as illustrated by trunk line territory, 
it is held that a Baltimore & Ohio system adequate to satisfy the 
requirements of the statute may be created by giving it a mileage 
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or a gross volume of traffic by no means commensurate with either 
the New York Central or the Pennsylvania. Its ability to serve 
may perhaps be dependent upon quite other considerations than - 
those of size. If quality can be conferred by means of better 
developed traffic relationships, and if natural alignment and 
relationship can be adhered to, it is believed that the situation 
so far as the act is concerned will be satisfactorily met. 

The dynamic aspect of consolidation must also be kept in mind. 
The purpose being to promote a more evenly balanced competi- 
tion, especially by means of equalization of opportunity in origi- 
nating traffic as well as in its interchange and delivery, it is con- 
ceivable that congestion may be in a measure relieved by this 
plan. The growth of business in future years must accrue largely 
to the existing stems. Sound public policy demands that this 
growth should be so distributed as to avoid blockades and em- 
bargoes on the strong roads, while the weak ones are coincidently 
drifting toward starvation. To insure a larger proportion of the 
increment to the weaker roads, by rendering them more capable of 
efficient service, is the idea. The purpose of the legislation being 
not to guarantee an income but to afford an equality of oppor- 
tunity to earn it, was intended to be promoted by this means. 

Fundamental differences between various plans proposed for 
consolidation arise concerning the size and scope of the mergers. 
Shall they be continental in range, reaching, that is to say, clear 
across the country, from east to west, and from Canada to the 
Gulf; or shall they conform to territorial divisions of the country? 
Considerations of operating efficiency and of conformity to the 
traffic needs of the country, as well as preservation of competition 
and of the established channels of trade and commerce, are not 
sufficient. It is essential also that administrative organization 
both within the company and in its relations to the government 
should be likewise comprehended. Particularly is it important 
that correspondence be maintained between the scope of these 
railroad systems and the long-standing rate-making areas and 
statistical divisions which have commended themselves upon the 
basis of long experience to the parties concerned. All of these 
considerations join in commending a division of the country for 
purposes of consolidation primarily into the great subdivisions of 
trunk line territory; southeastern territory, that is to say, south of 
the Potomac and Ohio rivers and east of the Mississippi; and 
western territory, lying beyond the Mississippi. Furthermore, 
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local peculiarities and the marked individuality of certain areas 
seem to make it desirable to set off certain subdistricts within 
these great primary divisions. Thus New England and Chesa- 
peake Bay or Hampton Roads territory, and a sector between St. 
Louis-Kansas City and the Gulf are set off by themselves and 
separately discussed. Such a general division of the territory of 
the United States conforms practically to the widest range thus 
far covered by any existing railroads or systems. Ambitious plans, 
notably that of the Gould system after 1901, and of the Farquhar 
syndicate, somewhat later, have sought in vain to constitute 
tenuous systems covering a wider territory than these historic 
areas. But their weakness from every point of view has been 
amply demonstrated. Any substantial system must have breadth 
as well as length, an amplitude of feeders as well as main stems; 
and there seems withal to be a pretty clearly defined upper limit 
of the aggregate mileage which may be efficiently operated. This 
limit of mileage will, of course, vary widely with the density of 
traffic and the details of operation. But, viewing the matter 
broadly, it seems not unlikely that any system ranging far and 
wide beyond the natural territorial divisions above described will 
either be lacking in breadth and stability of location, or will exceed 
the ability of a single management efficiently to handle. The 
experience of the federal Railroad Administration in dividing up 
the area of the country seems to confirm this view, that for operat- 
ing and traffic purposes each system should be comprehended 
within the certain great territories above named. 

The new statutory rule of rate making and the first decision 
rendered thereunder by the Interstate Commerce Commission— 
Ex Parte 74—also render it imperative in planning for compre- 
hensive consolidation not to transgress the boundaries of these 
traditional territorial subdivisions. The purpose of the law being 
to fix reasonable rates, not for individual railroads but for entire 
groups, renders it essential that the grouping adopted for this 
purpose conform to that which is adopted in effecting the consoli- 
dations. Otherwise confusion in the administration of the new 
law would be bound to result. 

Having adopted a subdivision of the country into certain great 
territorial districts for purposes of consolidation, how important 
is it that each system shall be rigidly confined within its own 
particular territory? In other words, are these boundaries to 
be strictly or loosely applied to the consolidations which are pro- 
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posed? The desirability is obvious of disturbing or disrupting 
existing corporations and relationships as little as possible; and yet 
consideration of the map indicates not infrequently that so-called _ 
trunk lines extend west of the Mississippi; that western railroads 
and southern companies penetrate one another’s areas in order 
to reach strategic points; or that the southern lines have in the 
past found it desirable to extend northward across trunk line 
territory to Chicago. What shall be done with these odd bits and 
loose ends? Shall the Kansas City, Memphis & Birmingham, for 
example, be treated as an integral part of the southeastern sys- 
tems, because it lies east of the Mississippi, although it is really a 
western railroad? Or shall the Illinois Central continue to reach 
the Missouri River at Omaha? The most difficult problem in this 
connection, fortunately confined to a single system, is to decide 
what to do with the Wabash. This property alone bridges two 
great and entirely distinct traffic areas, east and west of the Mis- 
sissippi. Standing alone as a system in this regard, it may more 
fittingly be discussed elsewhere. But as to the loose ends of other 
systems which lie beyond their own appropriate territories, an 
attempt has been made to find for them, so far as may be, a natural 
alignment with the other properties within each of the great terri- 
torial subdivisions. It is believed that by such treatment a greater 
ease of administration of the law will be in the future provided. 
But precision must at all times be tempered by practicability; 
and, as in the limitation of rate areas or classification territory, 
an occasional lapse from system is deemed preferable to corporate 
or traffic dismemberment. 

The preparation of a comprehensive consolidation plan neces- 
sarily upon occasion involves a disruption as well as a putting 
together of relationships for other purposes also than the one 
above mentioned. Obviously, such dismemberment should be 
rigidly minimized; and no proposal for so doing is made unless 
the evidence in its favor is most convincing. Were the plan in 
effect a final one involving large financial considerations, one 
might hesitate even under these circumstances. But having in 
mind that these proposals are purely tentative, that they are the 
preparation of a sketch or an ideal layout, the plan assumes the 
right to tear apart as well as to consolidate; in other words, 
to effect where necessary a comprehensive readjustment. The 
financial means to be adopted under these circumstances lie be- 
yond the scope of this plan; but occasionally, as in chapter V 
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concerning the dissolution agreement between the Central Pacific 
and the Southern Pacific Company, a concrete illustration of the 
entire feasibility of unmerger, even in the face of an extreme 
financial and corporate entanglement, is afforded. 

This tentative plan for consolidation proceeds upon the as- 
sumption that the distinction between so-called weak and strong 
roads, financially, is at present highly uncertain; and that it will 
require a period of experience under the new rates and under the 
new division of through rates as well as under the slowly read- 
justed commercial and industrial conditions after the war, in 
order to establish the relative earning power and credit of each. A 
period of trial is often necessary, both to reveal elements of 
strength and of weakness. Substantial equilibrium seems un- 
likely to be attained for a considerable period of time. Yet in the 
meanwhile, tentative plans must be set’up, in preparation for the 
application of the final test of relative financial strength as soon 
as the available data make this possible. Not infrequently it will 
be found that in these plans it has been necessary to put together 
what appears to be a disproportionate number of weak roads, or 
at all events, of roads which have yet to establish their claim to 
entire stability. Particularly has this been the case in the so- 
called Gulf region, where practically all of the properties seem to 
be below par. No strong roads exist with which these may be 
consolidated, without extension of the scope of consolidation far 
beyond the bounds which are apparently laid down by traffic and 
operating experience. The same condition would obtain under 
the so-called New England plan for that particular territory, as 
well as for the peninsula of Michigan. The assumption is thus 
made that the purpose of this act being to rehabilitate the carriers 
through a new definition of reasonable rates, these entire groups 
of roads may be expected to prosper, to a degree as yet not ascer- 
tained, but none the less to a substantial amount. Whether this 
rehabilitation will ultimately warrant the grouping herein tenta- 
tively proposed, the future alone can decide. But necessarily the 
first step must be to provide for proper grouping in order to pro- 
mote the best operating and traffic results. The responsibility 
for the subsequent financial success of the undertakings must then 
rest upon the exercise of the new rate-making powers, conferred 
upon the Interstate Commerce Commission by the act. 

A peculiar difficulty in effecting consolidation of strong with 
weak roads and of reconciling such merger with existing operating 
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and traffic relationships, arises from the tendency of the weak 
roads to link up in series and to form thereby through routes 
extending sometimes clear across the country. For example, at 
Peoria a number of such roads meet: The Lake Erie & Western 
from the east, the Minneapolis & St. Louis from the north, and the 
Chicago, Peoria & St. Louis from the south. These various prop- 
erties, together with the Wabash, the Chicago Great Western, 
the Clover Leaf, and the Nickel Plate, tend to exchange more 
freely with one another than with the standard or strong lines. 
From these strong lines, which have their own routes from end to 
end of each territory, they are naturally excluded, so that they 
are more or less compelled to associate with one another in the 
formation of what may be called substandard routes. Such routes 
were peculiarly the offenders in the old days of rate cutting. 
Their present-day bid for traffic is not infrequently based upon 
peculiar attention to dispatch or certainty of prompt delivery. 
This competition in service is naturally expensive and tends still 
further to attenuate their net earnings. Furthermore, these 
smaller subnormal properties oftentimes serve as the natural 
arms or extensions of the larger companies, which by reason of a 
paucity of feeders, are forced to rely upon such association. Thus 
the Erie, itself in precarious case financially, will be found more 
often to have united with these lesser substandard properties 
to form ‘existing routes and channels of trade.” Under such 
conditions, the mandate of the statute, to preserve ‘‘as fully as 
possible and wherever practicable’ such traffic associations, 
impels one of necessity toward consolidation of a number of equally 
substandard roads. Conformity with the other mandate of the 
statute by seeking to ally strong and weak properties to a like 
degree, thus threatens to overset the traffic relationships which 
have become customarily established by very force of circum- 
stances. It is because of the clash between these at times discord- 
ant requirements, that the emergent result is so often a piebald 
compromise. 
Several assumptions akin to the foregoing one are made in the 
following plan. The first is that for a number of roads a sub- 
stantial readjustment of capitalization must occur as a prereq- 
uisite for consolidation. It is clear that this must be so by virtue 
of the authority vested in the Commission under section 5, para- 
graph 6b, already quoted. . .. The purpose, obviously, is to 
bring about the re-establishment of a due relationship between the 


id 


CONSOLIDATION UNDER ACT OF 1920 635 


total volume of securities outstanding and the valuation assign- 
able to the property for rate-making purposes, as well as the as- 
surance of a sound relationship between indebtedness and capital 
stock. The experience of a number of recently reorganized prop- 
erties is significant as indicating the recuperative effect of a 
drastic reorganization of capitalization. Roads once weak have 
become strong, not only capable of supporting themselves but of 
projecting their vigor into other properties with which they may 
be associated. Such notably seems to have been the case of late 
with the Pere Marquette and also the Pittsburgh & West Virginia. 
And it may well be that the Erie Railroad as well as others may 
upon such financial readjustment disclose an actual earning power 
which has in the past been concealed through a distorted rela- 
tionship between capitalization and investment. 

It is likewise presupposed throughout this report that all of the 
new powers conferred upon the Interstate Commerce Commission 
by the transportation act, 1920, will be upheld constitutionally. 
An entire transformation in the relation between this administra- 
tive branch of the government and the judicial arm has been 
brought about. Sporadic control by the courts, as evidenced in 
the pending dissolution proceedings concerning the Central Pacific 
and Southern Pacific companies and the Philadelphia & Reading 
and Central of New Jersey, it is assumed now yield place to a 
continuing supervision and control by the Interstate Commerce 
Commission, acting as a branch of the executive authority. Such 
a complete reversal of public policy must lead to protracted liti- 
gation; but regardless of the final outcome no course in con- 
nection with this report is possible save to hold that the will 
of Congress as expressed in the transportation act is governing 
and supreme. Not even judicial decisions under the Sherman 
act or the commodity clause of the act to regulate commerce are 
held to constitute a bar to the free allocation of these properties 
to the new systems provided by this plan. All of the roads con- 
cerned in such proceedings are therefore treated with entire free- 
dom, assuming that the final decision as to the propriety of such 
placement, will rest in future not with the courts but with the Inter- 
state Commerce Commission. 

Another far-reaching assumption is vital to the success of this 
plan. This has to do with the operation of terminals at great 
centers. Historically, there has been the greatest diversity of 
experience in this regard between the carriers of the country. 
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Some roads are peculiarly fortified as to terminals, while possessing 
weak lines from an operating standpoint across the open country. 
For others, the reverse is true. Some companies, entering the - 
field late, enjoy good locations as to line, but have always worked 
under a handicap at the terminals. Such lines are strong in the 
open but weak at the ends. Others—the Atlanta, Birmingham 
& Atlantic, for example—were really constructed across country 
rather to utilize an existent terminal than because of a demon- 
strated need for the new cross-country line. But whatever the 
cause for the existing situation, a practically universal demand of 
shippers is that they be able freely to exercise their routing rights 
by the provision of open terminals, both at the point of shipment 
and at destination. The right of route across country is impaired 
if the only possible delivery is at an inconvenient point. To put 
together railway lines on the map without having a constant re- 
gard to the possibility of free delivery or receipt at either end 
would indeed be futile. As to the particular means for accomplish- 
ment of this object—free and untrammeled utilization of ter- 
minals—there may well be difference of opinion. Conceivably, 
joint ownership and operation, as at St. Louis, may succeed in 
that environment, while reciprocal switching may satisfactorily 
answer the purpose as at Chicago. But, whatever the means 
adopted to this end, it is submitted that a proper adjustment 
of the various terminal situations, always of course for due com- 
pensation, is an important adjunct to any comprehensive con- 
solidation plan. No recommendation, therefore, as to particular 
terminal remedies is offered in this report. The subject technically 
is so involved, that it might well be made matter for a special 
investigation. Its bearing upon and relation to the subject of the 
division of through rates is as obvious as is its intimate connection 
with consolidation. The pending New York Central application 
to acquire the Chicago Junction Railway raises in itself almost 
all the possible aspects of terminal problems. Consolidation can 
never be effectively brought about without the adoption of a com- 
prehensive policy as to terminal ownership, operation, or both. 
It is herein assumed that free access will be somehow provided, 
either under the present emergency powers as contained in section 
1, paragraph 15c, or by the adoption under a consolidation plan 
of permanent arrangements in all of the important centers. Pos- 
sibly the assignment of terminal properties might take place by 
means of leases based upon valuation by the Commission and at 
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a rate fixed by the Commission as reasonable. This would permit 
the terminal companies to remain under the joint control of the 
several participating railroads, rather than that entirely inde- 
pendent terminal companies, actually owning these facilities, 
should be set up. The important point, whatever the means 
adopted to this end, is that there should be unified operation and 
entirely free access to all participants alike. 

Another general principle constantly kept in mind in connec- 
tion with consolidation and having substantial effect upon it is 
the encouragement of alternate routes and gateways, in order to 
relieve present or prospective congestion at the great railway meet- 
ing points. A tendency has been strikingly manifest for many 
years for all the great systems to expend funds unstintingly upon 
their main stems, and all of these main stems tend to run together 
at certain nodal points, notably New York, St. Louis, and Chicago. 
Such concentration upon great cities is a natural response to the 
commercial forces which tend with increasing power to attract 
traffic, even although it may not be destined for that place but 
may be passing through en route to points beyond. The shippers’ 
routing often dictates such shipments in order to take advantage 
of a change in market conditions. The result has been an undue 
congestion in times of emergency, which paralyzes the commerce 
of the country. There is always a certain proportion of business, 
however, which by careful attention to the matter might be con- 
solidated and shipped by an alternate route which should avoid 
the great center. Thus the Michigan ferry routes or certain of the 
gateways south of Chicago have in the past afforded relief. But 
the latter especially, it is submitted, have not in the past received 
the attention which they deserve, and an attempt has been made 
wherever possible to cultivate such direct relationships between 
the different systems proposed by the establishment of definite 
and common gateways of this sort. 

The preparation of such a plan of consolidation thus affords a 
unique opportunity for the evolution of a comprehensive plan 
for the development of national resources. Too often in the past 
purely temporary or personal considerations of advantage or 
profit have determined the location of our American railways. 
The administrative control of the terms on which the carrier com- 
panies may be allowed further to ally themselves in the future 
may, if wisely administered, contribute to diminish economic 
waste and to promote commercial development. But such wise 
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administration demands a comprehensive plan adopted in ad- 
vance, and it is evidently the purpose of the act to draw up this 
plan, not alone for the attainment of the immediate rate- - 
making end but also with a view to the larger purpose of a 
right direction of our economic resources as a nation in the years 
to come. 


2. Rar~roap CoNnsoLIDATION ! 


The Esch-Cummins Act of 1920 embodies a new legislative 
policy with regard to railroad combinations. Prior to the passage 
of this act restraints upon railroad competition had been frowned 
upon as likely to lead to the exaction of extortionate charges. 
Thus, the original Act to Regulate Commerce of 1887 forbade the 
pooling of freight or earnings. Three years later the Sherman 
Anti-Trust Act forbade every contract or combination in restraint 
of interstate or foreign commerce, and every monopoly or attempt 
to monopolize. Notwithstanding the prohibitions of the Sher- 
man Act, numerous far-reaching railroad combinations were or- 
ganized, but they met with judicial displeasure in certain out- 
standing cases, and many of them were subsequently dissolved. 
The legislative policy was thus opposed to combinations of com- 
peting railroads, whether effected through lease, stock ownership, 
or consolidation (merger). 

The Esch-Cummins Act introduces a new policy. This act 
(and earlier legislation) placed railroad charges so completely 
under the control of the Interstate Commerce Commission that 
there was no longer any particular occasion for alarm over the 
effect of railroad pools and combinations upon rates and fares. 
Accordingly the Esch-Cummins Act authorizes the Commission to 
sanction pools if in its opinion they will improve service, promote 
economy of operation, and not restrain competition unduly. It 
also empowers the Commission to permit one railroad to acquire 
control over another either under a lease or by the purchase of 
stock or in any other manner not involving their consolidation 
into a single system, if in the opinion of the Commission such 
acquisition is in the public interest. And, finally, it provides in 
some detail for the consolidation of railroads into single systems 
in accordance with a plan to be adopted by the Commission. It 
is with consolidations that this article deals. 


1 From Eliot Jones, North American Review, vol. 221, pp. 440-453 (March, 
1925). Reproduced by permission of the publisher. See Vanderblue and Burgess, 
pp. 432-434. 
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The Esch-Cummins Act directs the Commission to prepare, as 
soon as practicable, a plan for the consolidation of the railway 
properties of the United States into a limited number of systems. 
Under the plan competition is to be preserved as fully as possible, 
and wherever practicable the existing routes and channels of trade 
are to be maintained. The plan prepared by the Commission is 
to be regarded as tentative, and ample opportunity is to be af- 
forded to everyone to present objections thereto. Subsequently 
the Commission is to adopt a complete plan, and no consolida- 
tions are to be authorized that are not in harmony therewith. 

Railroads desiring to consolidate are to make application to the 
Commission for the necessary permission. If, after a hearing, 
the Commission finds that the public interest will be promoted by 
the consolidation, and enters an order authorizing it, the consol- 
idation may thereupon be effected, “the law of any State or the 
decision or order of any State authority to the contrary notwith- 
standing’. Any corporation organized to effect a consolidation 
approved by the Commission is thereby relieved from the opera- 
tion of the anti-trust laws and of all other prohibitions, State or 
Federal, in so far as may be necessary to enable it to do anything 
authorized by the order of the Commission. However, no con- 
solidated corporation may have a capitalization exceeding the 
value of the consolidated properties as determined by the Com- 
mission. 

What is the purpose of these consolidation provisions, which 
constitute such a sharp break with the past? The primary pur- 
pose, without a doubt, is to promote the successful operation of 
the rule of rate making. This rule, incorporated in the Esch- 
Cummins Act, provides that the Interstate Commerce Commis- 
sion shall initiate and establish rates so that the railroads as a 
whole (or as a whole in such rate groups as the Commission may 
designate) will, under honest and economical management and 
reasonable expenditures for maintenance, earn, as nearly as may 
be, a fair return on the aggregate value of their property. The 
satisfactory administration of this rule could hardly be antici- 
pated, however, if there continued to be numerous railroads of 
widely varying strength. This is because a level of rates that is 
adequate for the stronger roads will be quite inadequate for the 
weaker ones; and a level of rates that is adequate for the weaker 
ones will enable the stronger ones to make extortionate profits. 
Accordingly, Congress authorized the consolidation of the rail- 
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roads in accordance with the plan of the Commission. The in- 
tention of Congress was that the weak roads should be consoli- 
dated with the strong in such manner that there would be created 
in each rate group a limited number of large systems of approxi- 
mately equal strength, and able under uniform rates upon com- 
petitive traffic to earn substantially the same rate of return upon 
the value of their properties. Thereby the task of rate regulation 
in accordance with the rule of rate making would be facilitated. 
Moreover, there would be attained a more evenly balanced com- 
petition among the railroads, and consequently a higher grade of 
transportation service. The Esch-Cummins Act contains other 
provisions designed to promote the operation of the rule of rate 
making—for example, the recapture clause and the division of 
joint rates among the parties thereto—but they are less important 
than the consolidation provisions. 

The consolidation programme as a device for meeting the prob- 
lem presented by the weak roads has been criticized in several 
respects. It has been urged that our objective should not be the 
elimination of the weak roads, but the elimination of weakness. 
Some roads are weak because of inefficient management, and 
while consolidation might lead to better management, such a 
drastic remedy is not required to remove the cause of weakness. 
Some roads are weak because of an ill-balanced financial structure, 
an excessively large proportion of the earnings being absorbed by 
the fixed charges, such as interest on bonds; but the remedy here 
is a readjustment of the capital structure, and not consolidation. 
Some roads are weak because their main source of traffic (mineral 
products, for example) has become exhausted; but the best policy 
in such cases is the abandonment of the road, and not its consoli- 
dation with another system, upon which the weak line might be 
expected to feed, like a parasite. 

The desirability of eliminating weakness is conceded, and also 
the possibility of eliminating some weakness without resort to 
consolidation. None the less the consolidation programme can 
still be justified as a device for evening up earning power, and thus 
promoting the operation of the rule of rate making. There are 
other causes of weakness than poor management, unwieldy capital 
structure, and exhaustion of traffic. Some roads are weak because 
they lack access to the points of traffic origination or interchange, 
or because they run at right angles to the normal currents of trade, 
or because they serve regions of relatively sparse traffic, or because 
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they encounter active water competition. Such roads are likely 
to remain weak, yet they may be indispensable to the communities 
that they serve. These roads can best be placed in a position to 
perform satisfactorily their common carrier obligations by being 
linked up with a stronger system. The consolidation may or may 
not eliminate the weakness, but it will eliminate the weak road by 
uniting it with a system able to maintain the proper service 
standards. 

The consolidation programme is further criticized on the ground 
that even though we succeed in building up large systems of com- 
paratively equal strength it will be only a matter of time before 
the systems are again of quite unequal strength. The New Haven 
was once a very strong road, and may become so again, but it 
certainly can not be regarded as such at this time. The Pennsyl- 
vania and the Chicago and Northwestern are not nearly so strong 
today as they once were. On the other hand, the Southern Rail- 
way has greatly improved its condition, and may soon be regarded 
as a strong road. So long as population and trade continue to 
expand, and expand unevenly, so long may we expect shifts in the 
strength of roads and the emergence here and there of weakness. 
This is particularly true in view of the fact that the process of 
consolidation involves at the outset the saddling of the weak roads 
upon the strong. There are numerous examples in railroad history 
of prosperous roads that have failed because of an unduly far- 
reaching combination or an overload of unprofitable extensions or 
branches. And may not the same prove to be the outcome if the 
Government, through the exercise of persuasion or pressure, brings 
about the consolidation of roads against the best judgment of 
their managers? There is always the danger, of course, that some 
of the systems thus created may prove to be too large for the most 
effective operation, unless the management is unusually capable; 
and here again an inequality of strength may subsequently appear. 
The requirements of the rule of rate making apparently make it 
necessary for us to run these risks, but in assuming them we should 
not close our eyes to the possible dangers. 

Though the primary purpose of consolidation is to build up 
systems of more uniform strength, and thus promote the admin- 
istration of the rule of rate making, there are those who believe 
that through consolidation numerous economies could be realized, 
and thereby the level of rates reduced or the quality of service im- 
proyed, That certain economies could be achieved, there can be 
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no doubt. It is agreed on all sides that consolidation would per- 
mit a saving through the reduction of intercompany accounting. 
For example, under present arrangements a person making a trip 
from New York City to San Francisco via the New York Central, 
Chicago and Northwestern, Union Pacific, and Central Pacific 
would normally buy a through ticket from the New York Central; 
and this road would settle with the other three roads for their 
portion of the haul. Essentially the same arrangement is followed 
as to freight; one railroad (the originating road or the delivering 
road) collects the entire charge, and apportions it among the roads 
that participated in the haul. Under consolidation, however, 
there would be less of this intercompany accounting, and the 
more far-reaching the consolidation, the greater the saving. 

Consolidation would also effect a saving through the reduction 
of car interchange. Whereas locomotives seldom leave the home 
tracks, freight cars travel freely over the entire country; indeed 
they may be off the line of the owning road for months at a time. 
Though this same arrangement would be followed under consoli- 
dation, the reduction in the number of systems would bring it 
about that a larger proportion of a railroad’s cars remained “‘at 
home.” The diminution in the amount of car interchange would 
cut down the volume of intercompany accounting and facilitate 
the making of repairs. As regards the former, if one railroad holds 
or uses the cars of another it must make payment therefor, the 
present charge being one dollar a day. In view of the fact that 
there are more than 2,400,000 freight cars, a considerable propor- 
tion of which are off the line of the owning road, it is clear that 
much labor is involved in keeping the necessary accounts. Con- 
solidation would not eliminate this expense, but it would greatly 
diminish it. As regards repairs, if a “foreign” car is in need of 
repair, the tendency is for the using road to patch it up, and to let 
the owning road make the major repairs that are necessary. The 
postponement of the necessary repairs, however, may shorten 
the life of the car. Therefore, the larger the proportion of a rail- 
road’s cars that is at home, the greater the likelihood of prompt 
and effective repair, and the lower the cost of car maintenance 
and replacement. 

Consolidation would admit of still further economies, as, for 
example, the more direct routing of freight, the joint use of facili- 
ties, and the standardization of materials and equipment. Addi- 
tional savings suggested by advocates of consolidation are: the 
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purchase of materials and supplies in larger quantities; the repair 
of locomotives and cars in fewer and larger shops; the reduction of 
traffic solicitation (with the abolition of certain off-line agencies); 
the greater use of solid trainloads; the elimination of some switch- 
ing; the discontinuance of duplicate train service; the diminution 
in the number of tariffs; the consolidation of car inspection forces; 
and the reduction in the number of general officers. 

Upon a superficial examination this list may seem imposing, 
and to some convincing. Upon closer examination, however, 
legitimate doubt arises as to the importance of these economies. 
The largest single item of railway expense is the wage bill, which 
accounts for approximately half of the total expenditures. This 
item would hardly be greatly affected by consolidation. Second 
in amount is the cost of materials and supplies, and this would be 
lowered but a fraction, if at all. Taxes would certainly be no less. 
Rentals of leased lines would be less, but this would be merely a 
matter of accounting, as the owners of the leased line, if it became 
a part of a consolidated system, would have to be recompensed 
adequately, as before. Interest payments on outstanding in- 
debtedness would be the same, though if the effect of the rule of 
rate making (combined with consolidation) were to improve rail- 
road credit, new funds could be secured from time to time on more 
favorable terms, and the amount of revenue required by the rail- 
roads to perform satisfactorily their transportation service and to 
remunerate adequately their security owners would be reduced. 
While, therefore, there might be some saving in interest, the 
amount at first would be slight. And once we have deducted from 
the aggregate railroad expenditures the items of wages, materials 
and supplies, taxes, rentals, and interest, there is very little left. 
And if there is little left, there is obviously no opportunity for 
large savings through a limited programme of consolidation. This 
is the view of such an experienced railroad official as Judge R. 8. 
Lovett, the head of the Union Pacific. In testimony before a 
Congressional Committee he expressed the conviction that except 
for city terminals, which should be taken in hand by the Govern- 
ment in any event, the savings that could be effected through 
consolidation were relatively slight. This is also the view of The 
Railway Age, which favors consolidation, but which maintains 
that there is “little or no evidence that large economies would 
result from consolidating all the railways into a few large systems.” 

Moreover, the consolidation of all the railways into a limited 
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number of systems would present. to the management problems 
of organization and administration of the first magnitude. Thus, 
-to consolidate the railroads into nineteen companies, aS was pro- 
posed by the Interstate Commerce Commission, would create 
systems averaging over 13,000 miles of line, and receiving earn- 
ings of approximately $300,000,000 per annum. ‘To operate 
properties of this size with effectiveness would require adminis- 
trators of a very high order; and it would remain to be seen 
whether they could (and would) be secured. If not, such econo- 
mies as wele actually realized might easily be more than offset by 
the wastes of an unwieldly administration. Upon this point the 
views of Sir Henry W. Thornton, president of the Canadian Na- 
tional Railways, are of interest. Speaking at Chicago in October, 
1924, he said: “Personally I question, from an administrative 
point of view, the wisdom of enlarging any of the great railway 
systems of the United States, such as the New York Central and 
the Pennsylvania, because I doubt the ability of any railway pres- 
ident efficiently and effectively to administer any larger mileage 
than that of the railways I have mentioned, having in mind 
their density of traffic.’ As Sir Henry has had a varied expe- 
rience in this country, England, and Canada, in railroad positions 
of high responsibility, his views upon this matter are clearly en- 
titled to great respect. 

So much for the purposes of consolidation. Let us now con- 
sider what progress the Commission has made with its plan, and 
what the prospects are of its acceptance. The tentative plan of 
the Commission was agreed upon in August, 1921. It provided 
for nineteen systems, as follows: five trunk lines from New York 
City to Chicago (and St. Louis); one regional system for New 
England, or, as an alternative, the consolidation of particular New 
England railroads with certain of the trunk lines; one line in the 
Michigan peninsula; two bituminous coal lines from the Great 
Lakes to Chesapeake Bay; three Southeastern lines; two South- 
western lines; and five transcontinental lines from Chicago to the 
Pacific Coast. As the law requires, the Commission preserved, 
whenever possible, the competition of rival routes, not at all with 
the idea of maintaining competition in rates, but with the idea of 
promoting competition in service. Notwithstanding the fact 
that it is government regulation, and not competition, that is now 
relied upon to ensure reasonable rates, reliance is still placed 
upon competition to secure satisfactory and efficient service. 
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This explains why the consolidations are not by regions, as in 
England, but by systems more or less parallel to one another. 
The deadening effect of regional monopolies under private owner- 
ship is thus avoided. 

Hearings upon the tentative plan of the Commission were 
begun in April, 1922, and continued for more than a year and a 
half, being concluded in December, 1923. The last day for the 
filing of briefs by interested parties was set at February 9, 1924. 
Since that date the Commission has been engaged in the prepara- 
tion of a definite plan—one that will meet the valid objections 
raised to the tentative plan. To be sure, a number of railroad 
combinations have been authorized by the Commission during 
the past year. The Commission approved, during June to De- 
cember, 1924, the acquisition by the Louisville and Nashville 
and the Atlantic Coast Line of joint control of the Carolina, 
Clinchfield and Ohio through lease; the purchase by the Missouri 
Pacific from the Western Pacific of one-half of the stock of the 
Denver and Rio Grande Western, the other half being retained 
by the Western Pacific; the purchase by the New Orleans, Texas 
and Mexico of the capital stock of the International-Great North- 
ern; the acquisition by the Missouri Pacific of a majority of the 
capital stock of the New Orleans, Texas and Mexico; and the con- 
trol by the Southern Pacific of the El Paso and Southwestern 
through stockownership and lease. Though these combinations 
were, for the most part, in harmony with the Commission’s tenta- 
tive plan, not one of them was in fact a consolidation, as that term 
is used in the Esch-Cummins Act. 

The most far-reaching proposal, however, is that of the New 
York, Chicago and St. Louis, popularly known as the Nickel 
Plate. This road long formed a part of the New York Central 
system, but in 1916 it was acquired by the Van Sweringen brothers 
of Cleveland. At that time the Nickel Plate extended only from 
Buffalo to Chicago. In 1922 the Nickel Plate acquired control 
of the Lake Erie and Western, and of the Toledo, St. Louis and 
Western. This gave it a line from Buffalo through Cleveland 
to three mid-western gateways—Chicago, Peoria, and St. Louis— 
with lines extending also to Detroit, Toledo, Sandusky, and In- 
dianapolis. This combination, which was a relatively minor 
one, was in accordance with the Commission’s tentative plan. 
But the Van Sweringen brothers, with their powerful financial 
backers, now propose a much more ambitious project, and one 
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that is not harmony with the tentative plan. They propose that 
a new Nickel Plate company shall be formed to combine, through 
stockownership and lease, the old Nickel Plate, the Chesapeake 
and Ohio, the Hocking Valley, the Erie, and the Pére Marquette. 
This plan has been approved by the boards of directors of the 
five companies, and presumably, by this time, by the stockholders 
also. This arrangement is commonly spoken of as a consolida- 
tion, and it is true that the proposed leases provide for the con- 
solidation of the properties of the several companies into one cor- 
poration, when authorization therefor has been secured from the 
Interstate Commerce Commission. Inasmuch, however, as the 
Commission has not yet given its approval, it is incorrect to refer 
to this arrangement as for all practical purposes an accomplished 
fact, as so many newspaper writers have done. Progress in railway 
consolidation has thus been less than is popularly supposed. 
Whether or not the Nickel Plate consolidation be eventually 
brought about, there is considerable doubt, in our opinion, whether 
all the railroads of the country will be consolidated into a limited 
number of systems in the near future, or indeed at all. There are 
several reasons for anticipating delay. In the first place, the Com- 
mission must adopt a complete plan for the entire country. This 
task having been finished, the railroads will then proceed to 
conduct negotiations with regard to the terms of consolidation, 
assuming, that is, that they decide to go ahead. But at once they 
encounter an obstacle. The Esch-Cummins Act provides that the 
capitalization of a consolidated company shall not exceed the 
value of the consolidated properties as determined by the Com- 
mission. To date, however, the final value of only a few properties 
has been ascertained, and it will be a matter of years presumably 
before this highly controversial matter is settled. Since the rail- 
roads will hardly care to enter a consolidation that has a capitali- 
zation below the value of the combined properties, they will 
probably wait until the value of their properties has been deter- 
mined before deciding whether to consolidate. As the Commis- 
sion is directed, upon the filing of an application for authority to 
consolidate, to proceed immediately to ascertain the value of 
the properties involved therein, individual consolidations will 
perhaps be effected from time to time, but the completion of the 
consolidation programme will unquestionably be delayed until 
the task of valuing the railway property of the country has been 
finished. Once this has been accomplished, the negotiations be- 
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tween the representatives of the roads that are to consolidate will 
consume many months, and thus there will be further delay. 

Not only is delay to be anticipated, but even an actual refusal 
to consolidate in accordance with the Commission’s plan. That 
this is a contingency was established by the hearings held upon 
the tentative plan. By this plan the Chicago, Burlington and 
Quincy, which is now jointly owned by the Northern Pacific and 
the Great Northern, was to be merged with the Northern Pacific; 
while the Chicago, Milwaukee and St. Paul was to be merged with 
the Great Northern. The Chicago, Burlington and Quincy is a 
very prosperous road, whereas the Chicago, Milwaukee and St. 
Paul is not. The officials of the Northern Pacific and the Great 
Northern argued that the Chicago, Burlington and Quincy, the 
Northern Pacific, and the Great Northern should be consolidated; 
and promised that if the Commission would sanction this arrange- 
ment, the steps necessary to make it effective would straightway 
be taken. If, however, the Northern Pacific and the Great North- 
ern might not be merged, both roads wanted the Chicago, Burling- 
ton and Quincy, and neither would have the Chicago, Milwaukee 
and St. Paul. President Donnelly, of the Northern Pacific, and 
President Budd, of the Great Northern, made it quite clear to the 
Commission that they would refuse to go into any consolidation 
that involved parting with the Chicago, Burlington and Quincy. 

By the tentative plan the Illinois Central and the Seaboard Air 
Line were to be consolidated. President Markham of the Illinois 
Central testified that his road did not want the Seaboard Air Line, 
and that he could not conceive of any possible conditions under 
which the two roads might profitably be put together. With re- 
gard to the Tennessee Central, which was assigned to the Illinois 
Central, President Markham said that his road had once given 
some consideration to the purchase of the Tennessee Central, and 
had decided that it would not take it as a gift. President Rea of 
the Pennsylvania objected to the plan because it.deprived his road 
of the Norfolk and Western, with which it had long been inti- 
mately allied. The representative of the Detroit, Toledo and 
Ironton (Henry Ford’s railroad) expressed opposition to consoli- 
dation with the Pére Marquette. He pointed out the Detroit, 
Toledo and Ironton was endeavoring to solve some railroad prob- 
lems along new lines, and that if this road were consolidated with 
the Pére Marquette, these experiments would undoubtedly be 
abandoned. And a very acute controversy raged over the pro- 
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posal of the Commission to assign the Philadelphia and Reading 
and the Central of New Jersey to the Baltimore and Ohio, the 
opposition being led by the New York Central. © 

It is clear from the foregoing illustrations that the consolidation 
programme may encounter effective opposition. The inducement 
to consolidate may prove inadequate, and resistance in certain 
cases be determined upon. The strong roads may decide not to 
take the weak, despite the clearly expressed intent of the Trans- 
portation Act of 1920. The recapture clause, to be sure, does 
provide an incentive when a road is particularly strong. Just why 
this is the case, is not always clearly seen, and therefore it may be 
advisable to give an illustration that will show concretely why a 
strong road might find it to its interest to consolidate with a weak 
one. Suppose railroad A has a capitalization of $100,000,000, 
property valued at $100,000,000, and a net operating income of 
$10,000,000. As, under the recapture clause, one-half of all income 
in excess of six per cent. upon the value of the property is recap- 
tured by the Government, the road may retain only $8,000,000 
of the $10,000,000 earned by it. Suppose now railroad A consoli- 
dates with railroad B, which also has a capitalization of $100,000,- 
000, and property valued at $100,000,000, but a net income of 
only $2,000,000; and suppose, further, that by the terms of the 
consolidation three-fourths of the securities of the consolidated 
company (C) go to the former bondholders and stockholders of 
railroad A, and one-fourth to those of railroad B. By this arrange- 
ment nothing accrues to the Government under the recapture 
clause; for the consolidated company earns only six per cent. on 
the value of its property ($12,000,000 on $200,000,000). The 
former bondholders and stockholders of railroad A receive three- 
fourths of the income of railroad C, or $9,000,000. As this is 
$1,000,000 more than they were allowed to retain prior to the 
consolidation, they are better off (or at any rate the stockholders 
are, and the bondholders will be if the bonds of railroad C bear a 
somewhat higher rate of interest than those of railroad A). The 
former bondholders and stockholders of railroad B receive one- 
fourth of the income of railroad C, or $3,000,000. As this is 
$1,000,000 more than they earned prior to the consolidation they 
also are better off. As both parties gain, there is an inducement 
to consolidate. 

Notwithstanding the fact that there is sometimes an induce- 
ment to consolidate to prevent the recapture of excess earnings, 
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the inducement will not always be adequate. In the foregoing 
illustration we assumed that the weak road, of inferior earning 
capacity, had a high property value; in fact as high a property 
value as that of the strong road of large earning power. When 
this is the case the strong road, unwilling to share one-half of its 
excess earnings with the Government, may consent to take over 
the weak road, since thereby it reduces the ratio of its earnings to 
the valuation. But if the low earnings of the weak road go hand 
in hand with a low valuation of its property (say $50,000,000 in- 
stead of $100,000,000 as in the illustration), the recapture clause 
may lose its force. Moreover, difficulty is likely to be experienced 
in agreeing upon terms acceptable both to the strong roads and 
the weak. The mere fact that there are spoils to divide will not 
ensure consolidation, for the parties may not be able to agree upon 
the division thereof. The matter is complicated, of course, by 
the fact that the several railroads to be consolidated will have out- 
standing various kinds of securities, and it will be hard to reach an 
agreement upon the order of priority of these numerous claims. 
Then there is the natural desire of the officials and certain stock- 
holders to maintain the independence of their properties; the 
opposition of certain communities to the merging of a local road 
with a larger system having a lesser interest in that particular 
locality; and the necessity in some cases of cutting down the 
volume of securities. 

To promote the consolidation programme it has been suggested, 
notably by Secretary Hoover, that the Government take active 
steps to expedite it. Secretary Hoover recommends that two 
years be allowed for voluntary consolidations in accordance with 
the plan finally adopted by the Commission; and that at the end 
of that time the Commission appoint an organization committee 
for each group not consolidated. These committees are to deter- 
mine the value of the outstanding securities of the component 
roads, valuing each class or issue separately, provided that the 
total value fixed for the securities of any road does not exceed the 
value of that road as determined by the Interstate Commerce 
Commission. Each committee is to have the right to create a 
federal corporation which will offer to exchange its securities for 
those of the component roads upon the basis of the values fixed 
by the committee. If a majority of the stockholders of a com- 
ponent road make the exchange, the committee shall have the 
right at law to acquire the non-consenting minority stock at its 
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fair value; if a majority fail to make the exchange, the committee 
shall have the right, if the approving roads agree to finance the 
transaction, to acquire the dissenting roads under powers of emin- 
ent domain. It is well to note the inclusion of the proviso that the 
committee shall proceed with condemnation only if the approving 
roads agree to take the condemned roads off the committee’s hands. 
Under our present laws the Government can force a railroad to 
dispose of its property, but it can not compel another railroad or 
group of railroads to buy it. If, therefore, the approving roads are 
unwilling to acquire the condemned road at the cost of condemna- 
tion the matter rests there, and the consolidation programme goes 
uncompleted. 

A bill embodying substantially the recommendations of Secre- 
tary Hoover was introduced by Senator Cummins, but despite 
the fact that it had the approval of President Coolidge it failed of 
passage. 

In conclusion, it may be noted that our ideas with regard to 
consolidation seem to be changing very rapidly. In 1912 the 
Union Pacific-Southern Pacific combination was dissolved, and as 
recently as 1922 the Supreme Court found the Southern Pacific- 
Central Pacific combination to be violative of the Sherman Anti- 
Trust Act. Now, however, the railroads are being warned that 
if they do not consolidate with reasonable promptness we may 
invoke compulsion. This is truly a remarkable reversal of govern- 
mental policy; and we may well wonder whether five or ten years 
hence this policy will command the support of public opinion. 
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CHAPTER XXV 
WAGES! 


1. THE PoWER OF THE NATIONAL GOVERNMENT: WILSON v. NEw2 


Mr. Cuter Justick WHITE delivered the opinion of the court. 

Was there power in Congress under the circumstances existing 
to deal with the hours of work and wages of railroad employees 
engaged in interstate commerce, is the principal question here to 
be considered. Its solution as well as that of other questions which 
also arise will be clarified by a brief statement of the conditions 
out of which the controversy arose. 

Two systems controlled in March, 1916, concerning wages of 
railroad employees; one, an eight-hour standard of work and wages 
with additional pay for overtime, governing on about fifteen per 
cent of the railroads; the other, a stated mileage task of 100 miles 
to be performed during ten hours, with extra pay for any excess, in 
force on about eighty-five per cent of the roads. The organizations 
representing the employees of the railroads in that month made a 
formal demand on the employers that as to all engaged in the move- 
ment of trains except passenger trains the 100-mile task be fixed 
for eight hours, provided that it was not so done as to lower wages 
and provided that an extra allowance for overtime calculated by 
the minute at one and one-half times the rate of the regular hours 
service, be established. The demand made this standard obliga- 
tory on the railroads but optional on the employees, as it left the 
right to the employees to retain their existing system on any partic- 
ular road if they elected to do so. The terms of the demand were 
as follows. ... 

“Article 1 (a) In all road service 100 miles or less, eight hours 
or less will constitute a day, except in passenger service. Miles in 
excess of 100 will be paid for at the same rate per mile. 

“(b) On runs of 100 miles or less overtime will begin at the 
expiration of eight hours. 


10On the subject of labor and labor disputes see Jones, pp. 411-431, 460-464, 
470-475, 560-562, 565-566, 571-578, 580-588, and Vanderblue and Burgess, 


pp. 372-397. 
2243 U. S. 332 (March 19, 1917). See Jones, pp. 428-431, and Vanderblue and 


Burgess, pp. 221-222. 
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“(e) On runs of over 100 miles overtime will begin when the 
time on duty exceeds the miles run divided by 1214 miles per hour. 

“(q) All overtime to be computed on the minute basis and paid — 
for at time and one-half times the pro rata rate. 

“(e) No one shall receive less for eight hours or 100 miles than 
they now receive for a minimum day or 100 miles for the class of 
engine used or for service performed. 

“(f) Time will be computed continuously from time required 
for duty until release from duty and responsibility at end of day or 
risiisy 

The employers refused the demand and the employees through 
their organizations by concert of action took the steps to call a 
general strike of all railroad employees throughout the whole 
country. 

The President of the United States invited a conference between 
the parties. He proposed arbitration. The employers agreed to it 
and the employees rejected it. The President then suggested the 
eight-hour standard of work and wages. The employers rejected 
this and the employees accepted it. Before the disagreement was 
resolved the representatives of the employees abruptly called a 
general strike throughout the whole country fixed for an early 
day. The President, stating his efforts to relieve the situation and 
pointing out that no resources at law were at his disposal for com- 
pulsory arbitration, to save the commercial disaster, the property 
injury and the personal suffering of all, not to say starvation, 
which would be brought to many among the vast body of the 
people if the strike was not prevented, asked Congress, first, that 
the eight-hour standard of work and wages be fixed by law, and 
second, that an official body be created to observe during a reason- 
able time the operation of the legislation and that an explicit 
assurance be given that if the result of such observation established 
such an increased cost to the employers as justified an increased 
rate, the power would be given to the Interstate Commerce Com- 
mission to authorize it. Congress responded by enacting the stat- 
ute whose validity as we have said we are called upon to consider. 
Act of September 3, 5, 1916, 39 Stat. 721, c. 436. The duty to do 
so arises from the fact that the employers, unwilling to accept the 
act and challenging the constitutional power of Congress to enact 
it, began this typical suit against the officers of certain labor 
unions and the United States District Attorney to enjoin the en- 
forcement of the statute. The law was made to take effect only on 
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the Ist of January, 1917. To expedite the final decision before 
that date, the representatives of the labor unions were dropped out, 
agreements essential to hasten were made and it was stipulated 
that pending the final disposition of the cause the carriers would 
keep accounts of the wages which would have been earned if the 
statute was enforced so as to enable their payment if the law was 
finally upheld. Stating its desire to codperate with the parties in 
their purpose to expedite the cause, the court below, briefly 
announcing that it was of opinion that Congress had no constitu- 
tional power to enact the statute, enjoined its enforcement and, as 
the result of the direct appeal which followed we come, after elab- 
orate oral and printed arguments, to dispose of the controversy. 

All the propositions relied upon and arguments advanced ulti- 
mately come to two questions: First, the entire want of consti- 
tutional power to deal with the subjects embraced by the statute, 
and second, such abuse of the power if possessed as rendered its 
exercise unconstitutional. We will consider these subjects under 
distinct propositions separately. 

I. The entire want of constitutional power to deal with the sub- 
jects embraced by the statute. 

To dispose of the contentions under this heading calls at once 
for a consideration of the statute and we reproduce its title and 
text so far as is material. 

An Act To establish an eight-hour day for employees of carriers 
engaged in interstate and foreign commerce, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That beginning 
January first, nineteen hundred and seventeen, eight hours shall, 
in contracts for labor and service, be deemed a day’s work and 
the measure or standard of a day’s work for the purpose of reckon- 
ing the compensation for services of all employees who are now 
or may hereafter be employed by any common carrier by railroad, 
except railroads independently owned and operated not exceeding 
one hundred miles in length, electric street railroads, and electric 
interurban railroads, which is subject to the provisions of the Act 
of February fourth, eighteen hundred and eighty-seven, entitled 
“An Act to regulate commerce,” as amended, and who are now 
or may hereafter be actually engaged in any capacity in the oper- 
ation of trains used for the transportation of persons or property 
on railroads, except railroads independently owned and operated 
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not exceeding one hundred miles in length, electric street rail- 
roads, and electric interurban railroads, . . « 

Sec. 2. That the President shall appoint a commission of three, 
which shall observe the operation and effects of the institution 
of the eight-hour standard workday as above defined and the facts 
and conditions affecting the relations between such common car- 
riers and employees during a period of not less than six months 
nor more than nine months, in the discretion of the commission, 
and within thirty days thereafter such commission shall report 
its findings to the President and Congress; . . . 

Sec. 3. That pending the report of the commission herein pro- 
vided for and for a period of thirty days thereafter the compensa- 
tion of railway employees subject to this Act for a standard eight- 
hour workday shall not be reduced below the present standard 
day’s wage, and for all necessary time in excess of eight hours such 
employees shall be paid at a rate not less than the pro rata rate 
for such standard eight-hour workday. 

Sec. 4. That any person violating any provision of this Act 
shall be guilty of a misdemeanor and upon conviction shall be 
fined not less than $100 and not more than $1,000, or imprisoned 
not to exceed one year, or both. 

There must be knowledge of the power exerted before deter- 
mining whether as exercised it was constitutional and we must 
hence settle a dispute on that question before going further. Only 
an eight-hour standard for work and wages was provided, is the 
contention on the one side, and in substance only a scale of wages 
was provided, is the argument on the other. We are of the opinion 
that both are right and in a sense both wrong in so far as it is 
assumed that the one excludes the other. The provision of section 
one that ‘‘eight hours shall . . . be deemed a day’s work and the 
measure or standard of a day’s work” leaves no doubt about the 
first proposition. As to the second, this is equally true because of 
the provision of section three forbidding any lowering of wages as a 
result of applying the eight-hour standard established by section 
one during the limited period prescribed in section two. Both pro- 
visions are equally mandatory. If it be said that the second, the 
depriving of all power to change the wages during the fixed period, 
is but ancillary to the first command, the standard of eight hours 
that would not make the prohibition as to any change of wages 
any the less a fixing of wages. It certainly would not change the 
question of power unless it could be assumed that the legislative 
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power to fix one thing, the standard of hours, could be enforced 
by exerting the power to do another, fix the wages, although there 
was no legislative authority to exert the latter power. The doing 
of one thing which is authorized cannot be made the source of an 
authority to do another thing which there is no power to do. If 
to deprive employer and employee of the right to contract for 
wages and to provide that a particular rate of wages shall be paid 
for a specified time is not a fixing of wages, it is difficult to see 
what would be. 

However, there is this very broad difference between the two 
powers exerted. The first, the eight-hour standard, is permanently 
fixed. The second, the fixing of the wage standard resulting from 
the prohibition against paying lower wages, is expressly limited 
to the time specified in section two. It is, therefore, not permanent 
but temporary, leaving the employers and employees free as to 
the subject of wages to govern their relations by their own agree- 
ments after the specified time. Concretely stated, therefore, 
the question is this: Did Congress have power under the circum- 
stances stated, that is, in dealing with the dispute between the 
employers and employees as to wages, to provide a permanent 
eight-hour standard and to create by legislative action a standard 
of wages to be operative upon the employers and employees for 
such reasonable time as it deemed necessary to afford an opportu- 
nity for the meeting of the minds of employers and employees on 
the subject of wages? Or, in other words, did it have the power 
in order to prevent the interruption of interstate commerce to 
exert its will to supply the absence of a wage scale resulting from 
the disagreement as to wages between the employers and em- 
ployees and to make its will on that subject controlling for the 
limited period provided for? 

Coming to the general considerations by which both subjects 
must be controlled, to simplify the analysis for the purpose of 
considering the question of inherent power, we put the question 
as to the eight-hour standard entirely out of view on the ground 
that the authority to permanently establish it is so clearly sus- 
tained as to render the subject not disputable. 

That common carriers by rail in interstate commerce are within 
the legislative power of Congress to regulate commerce is not 
subject to dispute. It is equally certain that where a particular 
subject is within such authority the extent of regulation depends 
on the nature and character of the subject and what is appropriate 
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to its regulation. The powers possessed by government to deal 
with a subject are neither inordinately enlarged nor greatly dwarfed 
because the power to regulate interstate commerce applies. This 
is illustrated by the difference between the much greater power 
of regulation which may be exerted as to liquor and that which 
may be exercised as to flour, dry-goods and other commodities. 
It is shown by the settled doctrine sustaining the right by regula- 
tion absolutely to prohibit lottery tickets and by the obvious 
consideration that such right to prohibit could not be applied 
to pig iron, steel rails, or most of the vast body of commodities. 
What was the extent of the power therefore of Congress to 
regulate considering the scope of regulation which government 
had the right to exert with reference to interstate commerce car- 
riers, when it came to exercise its legislative authority to regulate 
commerce? is the matter to be decided. That the business of com- 
mon carriers by rail is in a sense a public business because of the 
interest of society in the continued operation and rightful conduct 
of such business and that the public interest begets a publie right 
of regulation to the full extent necessary to secure and protect it, 
is settled by so many decisions, state and federal, and is illustrated 
by such a continuous exertion of state and federal legislative 
power as to leave no room for question on the subject. It is also 
equally true that as the right to fix by agreement between the car- 
rier and its employees a standard of wages to control their relations 
is primarily private, the establishment and giving effect to such 
agreed on standard is not subject to be controlled or prevented 
by public authority. But taking all these propositions as un- 
doubted, if the situation which we have described and with which 
the act of Congress dealt be taken into view, that is, the dispute 
between the employers and employees as to a standard of wages, 
their failure to agree, the resulting absence of such standard, the 
entire interruption of interstate commerce which was threatened, 
and the infinite injury to the public interest which was imminent, 
it would seem inevitably to result that the power to regulate nec- 
essarily obtained and was subject to be applied to the extent nec- 
essary to provide a remedy for the situation, which included the 
power to deal with the dispute, to provide by appropriate action 
for a standard of wages to fill the want of one caused by the failure 
to exert the private right on the subject and to give effect by ap- 
propriate legislation to the regulations thus adopted. This must 
be unless it can be said that the right to so regulate as to save and 
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protect the public interest did not apply to a case where the de- 
struction of the public right was imminent as the result of a dispute 
between the parties and their consequent failure to establish by 
private agreement the standard of wages which was essential; 
in other words that the existence of the public right and the public 
power to preserve it was wholly under the control of the private 
right to establish a standard by agreement. Nor is it an answer 
to this view to suggest that the situation was one of emergency 
and that emergency cannot be made the source of power. Ez 
parte Milligan, 4 Wall. 2. The proposition begs the question, since 
although an emergency may not call into life a power which has 
never lived, nevertheless emergency may afford a reason for the 
exertion of a living power already enjoyed. If acts which, if done, 
would interrupt, if not destroy, interstate commerce may be by 
anticipation legislatively prevented, by the same token the power 
to regulate may be exercised to guard against the cessation of in- 
terstate commerce threatened by a failure of employers and em- 
ployees to agree as to the standard of wages, such standard being 
an essential prerequisite to the uninterrupted flow of interstate 
commerce. 

But passing this, let us come to briefly recapitulate some of the 
more important of the regulations which have been enacted in 
the past in order to show how necessarily the exertion of the power 
to enact them manifests the existence of the legislative authority 
to ordain the regulation now before us, and how completely the 
whole system of regulations adopted in the past would be frus- 
trated or rendered unavailing if the power to regulate under the 
conditions stated which was exerted by the act before us was not 
possessed. That regulation gives the authority to fix for inter- 
state carriage a reasonable rate subject to the limitation that 
rights of private property may not be destroyed by establishing 
them on a confiscatory basis, is settled by long practice and de- 
cisions. That the power to regulate also extends to many phases 
of the business of carriage and embraces the right to control the 
contract power of the carrier in so far as the public interest re- 
quires such limitation, has also been manifested by repeated acts 
of legislation as to bills of lading, tariffs and many other things 
too numerous to mention. Equally certain is it that the power 
has been exercised so as to deal not only with the carrier, but with 
its servants and to regulate the relation of such servants not only 
with their employers, but between themselves. [Illustrations of 
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the latter are afforded by the Hours of Service Act, the Safety 
Appliance Act, and the Employers’ Liability Act. Clear also is 
it that an obligation rests upon a carrier to carry on its business 
and that conditions of cost or other obstacles afford no excuse and 
exempt from no responsibility which arises from a failure to do so 
and also that government possesses the full regulatory power to 
compel performance of such duty. 

In the presence of this vast body of acknowledged powers there 
would seem to be no ground for disputing the power which was 
exercised in the act which is before us so as to prescribe by law 
for the absence of a standard of wages caused by the failure to 
exercise the private right as a result of the dispute between the 
parties, that is, to exert the legislative will for the purpose of set- 
tling the dispute and bind both parties to the duty of acceptance 
and compliance to the end that no individual dispute or difference 
might bring ruin to the vast interests concerned in the movement 
of interstate commerce, for the express purpose of protecting and 
preserving which the plenary legislative authority granted to 
Congress was reposed. This result is further demonstrated, as we 
have suggested, by considering how completely the purpose in- 
tended to be accomplished by the regulations which have been 
adopted in the past would be rendered unavailing or their enact- 
ment inexplicable if the power was not possessed to meet a situa- 
tion like the one with which the statute dealt. What would be the 
value of the right to a reasonable rate if all movement in interstate 
commerce could be stopped as a result of a mere dispute between 
the parties or their failure to exert a primary private right con- 
cerning a matter of interstate commerce? Again, what purpose 
would be subserved by all the regulations established to secure 
the enjoyment by the public of an efficient and reasonable service, 
if there was no power in government to prevent all service from 
being destroyed? Further yet what benefits would flow to society 
by recognizing the right, because of the public interest, to regu- 
late the relation of employer and employee and of the employees 
among themselves and to give to the latter peculiar and special 
rights safeguarding their persons, protecting them in case of acci- 
dent and giving efficient remedies for that purpose, if there was no 
power to remedy a situation created by a dispute between em- 
ployers and employees as to rate of wages, which if not remedied, 
would leave the public helpless, the whole people ruined and all the 
homes of the land submitted to a danger of the most serious charac- 
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ter? And finally, to what derision would it not reduce the propo- 
sition that government had power to enforce the duty of operation, 
if that power did not extend to doing that which was essential to 
prevent operation from being completely stopped by filling the 
interregnum created by an absence of a conventional standard 
of wages because of a dispute on that subject between the em- 
ployers and employees by a legislative standard binding on em- 
ployers and employees for such a time as might be deemed by the 
legislature reasonably adequate to enable normal conditions to 
come about as the result of agreements as to wages between the 
parties? 

We are of opinion that the reasons stated conclusively establish 
that from the point of view of inherent power the act which is 
before us was clearly within the legislative power of Congress to 
adopt, and that in substance and effect it amounted to an ex- 
ertion of its authority under the circumstances disclosed to com- 
pulsorily arbitrate the dispute between the parties by establishing 
as to the subject matter of that dispute a legislative standard of 
wages operative and binding as a matter of law upon the parties,— 
a power none the less efficaciously exerted because exercised by 
direct legislative act instead of by the enactment of other and 
appropriate means providing for the bringing about of such result. 
If it be conceded that the power to enact the statute was in effect 
the exercise of the right to fix wages where by reason of the dispute 
there had been a failure to fix by agreement, it would simply 
serve to show the nature and character of the regulation essential 
to protect the public right and safeguard the movement of inter- 
state commerce, not involving any denial of the authority to 
adopt it. 

And this leaves only to be generally considered whether the 
right to exercise such a power under the conditions which existed 
was limited or restrained by the private rights of the carriers or 
their employees. 

(a) As to the carrier. As engaging in the business of interstate 
commerce carriage subjects the carrier to the lawful power of 
Congress to regulate irrespective of the source whence the carrier 
draws its existence, and as also by engaging in a business charged 
with a public interest all the vast property and every right of the 
carrier become subject to the authority to regulate possessed by 
Congress to the extent that regulation may be exerted considering 
the subject regulated and what is appropriate and relevant thereto, 
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it follows that the very absence of the scale of wages by agreement 
and the impediment and destruction of interstate commerce which 
was threatened called for the appropriate and relevant remedy, 
the creation of a standard by operation of law binding upon the 
carrier. 

(b) As to the employee. Here again it is obvious that what we 
have previously said is applicable and decisive, since whatever 
would be the right of an employee engaged in a private business 
to demand such wages as he desires, to leave the employment if 
he does not get them and by concert of action to agree with others 
to leave upon the same condition, such rights are necessarily sub- 
ject to limitation when employment is accepted in a business 
charged with a public interest and as to which the power to regu- 
late commerce possessed by Congress applied and the resulting 
right to fix in case of disagreement and dispute a standard of 
wages as we have seen necessarily obtained. 

In other words, considering comprehensively the situation of 
the employer and the employee in the light of the obligations aris- 
ing from the public interest and of the work in which they are 
engaged and the degree of regulation which may be lawfully 
exerted by Congress as to that business, it must follow that the 
exercise of the lawful governmental right is controlling. This 
results from the considerations which we have previously pointed 
out and which we repeat, since conceding that from the point of 
view of the private right and private interest as contradistin- 
guished from the public interest the power exists between the 
parties, the employers and employees, to agree as to a standard of 
wages free from legislative interference, that right in no way 
affects the lawmaking power to protect the public right and create 
a standard of wages resulting from a dispute as to wages and a 
failure therefore to establish by consent a standard. The capacity 
to exercise the private right free from legislative interference 
affords no ground for saying that legislative power does not exist 
to protect the public interest from the injury resulting from a 
failure to exercise the private right. In saying this of course it is 
always to be borne in mind that as to both carrier and employee 
the beneficent and ever-present safeguards of the Constitution are 
applicable and therefore both are protected against confiscation 
and against every act of arbitrary power which if given effect to 
would amount to a denial of due process or would be repugnant to 
any other constitutional right. And this emphasizes that there is 
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no question here of purely private right since the law is concerned 
only with those who are engaged in a business charged with a 
public interest where the subject dealt with as to all the parties is 
one involved in that business and which we have seen comes under 
the control of the right to regulate to the extent that the power to 
do so is appropriate or relevant to the business regulated. 

Having thus adversely disposed of the contentions as to the 
inherent want of power, we come to consider all the other proposi- 
tions which group themselves under a common heading, that is, 

II. Such an abuse of the power if possessed as rendered its exercise 
unconstitutional. 

We shall consider the various contentions which come under 
this heading under separate subdivisions. : 

(a) Equal protection of the laws and penalties. 

The want of equality is based upon two considerations. The 
one is the exemption of certain short line and electric railroads. 
We dismiss it because it has been adversely disposed of by many 
previous decisions. The second rests upon the charge that un- 
lawful inequality results because the statute deals not with all, 
but only with the wages of employees engaged in the movement 
of trains. But such employees were those concerning whom the 
dispute as to wages existed, growing out of which the threat of 
interruption of interstate commerce arose,—a consideration which 
establishes an adequate basis for the statutory classification. 

As to the penalties it suffices to say that in this case a recovery 
of penalties is not asked and consequently the subject may well 
be postponed until it actually arises for decision. 

(b) Want of due process resulting from the improvidence with 
which the statute was enacted and the impossibility in practice of 
giving effect to its provisions; in other words, as stated in the argument, 
ats ‘“unworkability.” 

The contention virtually is that, conceding the legislative power 
under the circumstances stated to fix a standard of wages, such 
authority necessarily contemplates consideration before action 
and not a total and obvious disregard of every right of the em- 
ployer and his property,—a want of consideration and a disregard 
which, it is urged, appear on the face of the statute and which 
cause it therefore to amount to a decision without a hearing and 
to a mere arbitrary bestowal of millions by way of wages upon 
employees to the injury not only of the employer but of the public 
upon whom the burden must necessarily fall. Upon the assump- 
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tion that unconstitutionality would result if there be ground for 
the propositions, let us test them. In the first. place, as we have 
seen, there is no room for question that it was.the dispute between ~ 
the parties, their failure to agree as to wages and the threatened 
disruption of interstate commerce caused by that dispute which 
was the subject which called for the exertion of the power to regu- 
late commerce and which was dealt with by the exertion of that 
power which followed. In the second place, all the contentions 
as to want of consideration sustaining the action taken are dis- 
posed of by the history we have given of the events out of which 
the controversy grew, the public nature of the dispute, the inter- 
position of the President, the call by him upon Congress for action 
in conjunction with the action taken, all demonstrating not un- 
witting action or a failure to consider, whatever may be the room, 
. if any, for a divergence of opinion as to the want of wisdom shown 
by the action taken. 

But to bring the subject to a closer analysis, let us briefly recall 
the situation, the conditions dealt with and the terms of the statute. 
What was the demand made by the employees? A permanent 
agreement as to wages by which the period should be shortened 
in which the fixed mileage task previously existing should be per- 
formed, an allowance to be made of extra pay by the minute 
at one and one-half times the regular pay for any overtime re- 
quired to perform the task if it was not done in the reduced time, 
with a condition that no reduction in wages should occur from 
putting the demands into effect and also that in that event their 
operation should be binding upon the employers and optional on 
the employees. What was the real dispute? The employers in- 
sisted that this largely increased the pay because the allotted task 
would not be performed in the new and shorter time and a large 
increase for overtime would result. The employees on the other 
hand insisted that as the task would be unchanged and would be 
performed in the shorter hours, there would be no material, or at 
all events no inordinate, increase of pay. What did the statute 
do in settling these differences? It permanently applied an eight- 
hour standard for work and wages which existed and had been in 
practice on about fifteen per cent of the railroads. It did not fix 
the amount of the task to be done during those hours, thus leaving 
that to the will of the parties. It yielded in part to the objections 
of the employers by permitting overtime only if “necessary”? and 
it also absolutely rejected in favor of the employers and against 
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the employees the demand for an increased rate of pay during 
overtime if there was any and confined it to the regular rate and 
it moreover rejected the option in favor of the employees by making 
the law obligatory upon both parties. In addition, by the provi- 
sion prohibiting a lower rate of wages under the new system than 
was previously paid, it fixed the wages for such period. But this 
was not a permanent fixing, but in the nature of things a temporary 
one which left the will of the employers and employees to control 
at the end of the period if their dispute had then ceased. 

Considering the extreme contentions relied upon in the light 
of this situation we can discover no basis upon which they may 
rest. It certainly is not afforded because of the establishment of 
the eight-hour standard, since that standard was existing as we 
have said on about fifteen per cent of the railroads, had already 
been established by act of Congress as a basis for work on govern- 
ment contracts, and had been upheld by this court in sustaining 
state legislation. It certainly cannot be said that the act took 
away from the parties, employers and employees, their private 
right to contract on the subject of a scale of wages since the power 
which the act exerted was only exercised because of the failure of 
the parties to agree and the resulting necessity for the lawmaking 
will to supply the standard rendered necessary by such failure of 
the parties to exercise their private right. Further, in view of the 
provisions of the act narrowing and limiting the demands made, 
the statute certainly affords no ground for the proposition that. it 
arbitrarily considered only one side of the dispute to the absolute 
and total disregard of the rights of the other, since it is impossible 
to state the modifications which the statute made of the demands 
without by the very words of the statement manifesting that, 
there was an exertion of legislative discretion and judgment in 
acting upon the dispute between the parties. How can this demon- 
stration fail to result if it be stated that the scope of the task to be 
performed in the eight-hour period was not expressed but was left 
therefore to adjustment between the parties, that overtime was 
only permitted if “necessary,” and that extra pay for overtime 
was rejected and regular rate of pay substituted? 

Conceding that there would necessarily result from the enforce- 
ment of the statute an increase of pay during the period for which 
the statute forbade a reduction, such concession would not bring 
the statute within the grounds stated. The right to meet the 
situation caused by the dispute and to fix a standard which should 
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be binding upon both parties included of course the legislative 
authority to take into consideration the elements of difference 
and in giving heed to them all to express such legislative judgment - 
as was deemed best under the circumstances. 

From this it also follows that there is no foundation for the 
proposition that arbitrary action in total disregard of the private 
rights concerned was taken because the right to change or lower 
the wages was left to be provided for by agreement between the 
parties after a reasonable period which the statute fixed. This 
must be unless it can be said that to afford an opportunity for the 
exertion of the private right of agreement as to the standard of 
wages was in conflict with such right. 

When it is considered that no contention is made that in any 
view the enforcement of the act would result in confiscation, the 
misconception upon which all the propositions proceed becomes 
apparent. Indeed in seeking to test the arguments by which 
the propositions are sought to be supported we are of opinion that 
it is evident that in substance they assert not that no legislative 
judgment was exercised, but that, in enacting the statute there 
was an unwise exertion of legislative power begotten either from 
some misconception or some mistaken economic view or partiality 
for the rights of one disputant over the other or some unstated 
motive which should not have been permitted to influence action. 
But to state such considerations is to state also the entire want of 
judicial power to consider them,—a view which therefore has 
excluded them absolutely from our mind and which impels us as a 
duty to say that we have not in the slightest degree passed upon 
them. While it is a truism to say that the duty to enforce the 
Constitution is paramount and abiding, it is also true that the 
very highest of judicial duties is to give effect to the legislative 
will and in doing so to scrupulously abstain from permitting sub- 
jects which are exclusively within the field of legislative discretion 
to influence our opinion or to control judgment. 

Finally we say that the contention that the act was void and 
could not be made operative because of the unworkability of its 
provisions is without merit, since we see no reason to doubt that if 
the standard fixed by the act were made appliéable and a candid 
effort followed to carry it out, the result would be without difficulty 
accomplished. It is true that it might follow that in some cases 
because of particular terms of employment or exceptional sur- 
roundings some change might be necessary, but these exceptions 
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afford no ground for holding the act void because its provisions 
are not susceptible in practice of being carried out. 

Being of the opinion that Congress had the power to adopt the 
act in question, whether it be viewed as a direct fixing of wages to 
meet the absence of a standard on that subject resulting from the 
dispute between the parties or as the exertion by Congress of the 
power which it undoubtedly possessed to provide by appropriate 
legislation for compulsory arbitration—a power which inevitably 
resulted from its authority to protect interstate commerce in 
dealing with a situation like that which was before it—we conclude 
that the court below erred in holding the statute was not within 
the power of Congress to enact and in restraining its enforcement 
and its decree therefore must be and it is reversed and the cause 
remanded with directions to dismiss the bill. 

And it is so ordered... . 


2. Waae AbDJUSTMENTS 
A. RAILROAD LABOR BOARD DECISION NO. 2 ! 


This decision is upon a controversy or dispute between the or- 
ganizations of employees of carriers and the carriers named below. 
The subject matter of the dispute is what shall constitute just and 
reasonable wages and working conditions on these carriers. In 
March, 1920, pursuant to the Transportation Act, the dispute was 
considered in conference between representatives of the parties and 
not having been there decided was referred by them to this Board. 

This decision is upon that portion of the dispute which covers 
wages and does not deal with working conditions. The organiza- 
tions parties hereto are: 

International Association of Machinists. 

International Alliance of Amalgamated Sheet Metal Workers. 

Brotherhood of Locomotive Engineers. 

Brotherhood of Railroad Trainmen. 

Brotherhood of Railway and Steamship Clerks, Freight Han- 
dlers, Express and Station Employes. 

Switchmen’s Union of North America. 

Brotherhood of Stationary Firemen and Oilers. 

Brotherhood of Railroad Signalmen of America. 

1 International Association of Machinists et al. v. Atchison, Topeka and Santa Fe 


Railway et al., Decisions of United States Railroad Labor Board, vol. 1, p. 13 
(July 20, 1920). See Jones, pp. 460-464, 470-471, 565-566, and Vanderblue and 


Burgess, pp. 381-383. 
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Railway Employes’ Department, American Federation of Labor. 
United Brotherhood of Maintenance of Way Employes and Rail-. 
way Shop Laborers. ; 

Order of Railroad Telegraphers. 

Brotherhood Railway Carmen of America. 

International Brotherhood of Electrical Workers. 

Brotherhood of Locomotive Firemen and Enginemen. 

Order of Railway Conductors. 

International Brotherhood of Boilermakers, Iron Ship Builders 
and Helpers of America. 

International Brotherhood of Blacksmiths, Drop Forgers and 
Helpers. 

National Association Masters, Mates and Pilots of America. 

The carriers parties to the dispute are named in Article I of this 
decision. 

A number of carriers, including many so-called ‘short lines,” are 
not parties. Hence they are not directly affected by this decision. 
Any dispute between them and their employees, when properly 
brought before this Board, will be heard at an early date. 

A statement of the origin and nature of the controversy follows. 

On December 28, 1917, the President, as a war measure, under 
the Possession and Control Act of August 29, 1916, took over and 
operated through the Director General of Railroads approximately 
93 per cent of the railroad mileage of the country. The Transpor- 
tation Act of February 28, 1920, terminated Federal control and on 
March 1 these railroads reverted to their owners. 

From August, 1914, to December, 1917, the wages of railroad em- 
ployees remained substantially unaltered. By December, 1917, the 
social and industrial changes which accompanied the World War 
had thrown such wages seriously out of line with those in other in- 
dustries and with the cost of living. A short time prior to Federal 
control, organizations of railroad employees presented to the man- 
agements requests for substantial increases. The Director Gen- 
eral on January 10, 1918, appointed the Lane Commission, referred 
these requests to it, and empowered it to investigate the compensa- 
tion of railroad employees and to make such recommendations as 
should be deemed proper. On the basis of the Commission’s re- 
port, the Director General’s Order No. 27 was promulgated on May 
25, 1918. It increased the pay of railway employees then receiving 
less than $250 per month by percentages graduated from 43 per 
cent to the lower-paid employees to zero per cent to those receiving 
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salaries of $249 per month. The principle back of this order was 
thus stated in the Lane report: “In fairness a sufficient increase 
should be given to maintain that standard of living which ob- 
tained in the pre-war period . . . and upon those who can best 
afford to sacrifice should be cast the greater burden.” 

General Order No. 27 was based upon the cost of living at the 
time it was formulated. These costs, however, continued to rise 
through the years 1918 and 1919. In January, 1919, the shop 
crafts and thereafter other railroad employees presented requests 
for further wage increases aggregating some $800,000,000 per 
annum. The Director General transmitted these requests to the 
President, who, on August 25, 1919, urged the employees to re- 
frain from pressing them, pending a better opportunity to estimate 
the permanence of high living costs. 

In February, 1920, these costs having continued to rise and a rea- 
sonable time for the appearance of a trend toward lower living 
costs having elapsed, the organizations of railroad employees re- 
newed their requests for wage increases to the Director General, 
who declined to act, and was supported by the President in so do- 
ing in view of the approaching termination of Federal control. The 
President, however, on February 13, agreed to use his influence 
toward the establishment by Congress of legal machinery to deal 
with controversies between the carriers and their employees. On 
February 28, 1920, the Transportation Act became law. This Act 
provides for the appointment by the President of a Railroad Labor 
Board which shall decide disputes with reference to wages and 
working conditions of railroad employees. Section 301 of the act 
provides that all such disputes shall be considered and, if possible, 
decided in conference between representatives of the carrier con- 
cerned and representatives of its employees. At the suggestion of 
the President, the requests for increases in wages and for changes 
in working conditions submitted to the Director General in Feb- 
ruary were the subject of conference between representatives of 
the carriers and of the organizations concerned. This conference 
extended from March 10 to April 1, 1920, but resulted in complete 
failure to agree. 

This long delay and succession of disappointments, coupled with 
the pressure of a further rise in living costs, produced deep and not 
unreasonable dissatisfaction on the part of railroad employees, who 
felt themselves called on to make sacrifices, as they believed, far 
beyond those of any other class. Nevertheless, the great majority 
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have continued to serve and to conduct the transportation of the 
country, awaiting with disciplined and patriotic patience the re- 
duction of living costs, the decision of the Director General on 
their requests, the action of Congress, the conclusions of the con- 
ference, the appointment of this Board, the presentation of evi- 
dence to it, and this decision. Eighteen months will have elapsed 
when this decision is rendered from the original presentation in 
January, 1919, of the first of the requests which it in part deter- 
mines. For these reasons and as a measure of justice it was decided 
and announced by this Board on June 12 that this decision, when 
made, would be effective as of May 1, 1920 and would apply ac- 
cording to the time served to all employees who were in the service 
as of May 1 and who have remained therein or who have come into 
the service since and remained therein. 

The Board, on the day after its members were confirmed by the 
Senate (April 15, 1920), received the controversy which had been 
so long pending and which had remained so long unsettled in spite 
of the efforts and conferences noted above. From that day until 
the date of this decision it has been constantly and assiduously en- 
gaged in receiving evidence, hearing arguments, reading and con- 
sidering the many volumes of testimony offered and the many 
thousands of pages of exhibits and statements. Approximately 
2,000,000 men, comprehended in more than 1,000 classifications, 
are affected by. this decision. It is believed that few more serious, 
difficult, and intricate problems have been presented to tribunals 
of this country. 

In arriving at its decision the Board has taken into considera- 
tion, as the Transportation Act prescribes— 

(1) The scale of wages paid for similar kinds of work in other 
industries; 

(2) The relation between wages and the cost of living; 

(3) The hazards of the employment; 

(4) The training and skill required; 

(5) The degree of responsibility; 

(6) The character and regularity of the employment; and 

(7) Inequalities of increase in wages or of treatment, the result 
of previous wage orders or adjustments. 

Besides the circumstances set out above, the act provides the 
Board shall consider in determining wages ‘‘other relevant circum- 
stances.” This, it understands, comprehends, among other things, 
the effect the action of this Board may have on other wages and in- 
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dustries, on production generally, the relation of railroad wages tc 
the aggregate of transportation costs and requirements for better- 
ments, together with the burden on the entire people of railroad 
transportation charges. 

The Board has been unable to find any formula avhiteli applied 
to the facts, would work out a just and reasonable wage for the 
many thousands of positions involved in this dispute. The deter- 
mination of such wages is necessarily a matter of estimate and 
judgment in view of all the conditions, a matter on which individ- 
uals will differ widely as their information or lack of it, their inter- 
est, situation, and bias may influence them. 

Those persons who consider the rates determined on herein too 
high should reflect on the abnormal conditions resulting from the 
high cost of living and the high rates now being paid in other in- 
dustry. The employees who may believe these rates too low should 
consider the increased burden these rates will place on their fellow 
countrymen, many of whom are less favorably situated than them- 
selves, 

The Board has considered the seven circumstances suggested by 
the act. ‘The hazards of the employment,” “the training and 
skill required,”’ and ‘‘the degree of responsibility ”’ were well pre- 
sented by the representatives of the employees and of the carriers. 
These factors are recognized by all and have had due weight. 
With reference to “the character and regularity of the employ- 
ment,” the Board finds that with few exceptions railroad employ- 
ment is more regular and the character of the work is more desirable 
than like occupations outside. As a rule railroad employees are 
such for life and usually remain for years with the same company. 
This permanence of employment has certain advantages which 
have been considered by the Board. As to ‘‘inequalities of increase 
in wages or of treatment, the result of previous wage orders or ad- 
justment,” the urgency of prompt action has made elaborate inves- 
tigation into this factor impracticable. It has, however, been con- 
sidered. With regard to “the scale of wages paid for similar kinds 
of work in other industries,” and ‘‘the relation between wages and 
the cost of living,’ the Board has been under some difficulty. It is 
clear that the cost of living in the United States has increased ap- 
proximately 100 per cent since 1914. In many instances, the in- 
creases to employees herein fixed, together with prior increases 
granted since 1914, exceed this figure. The cost of living and wages 
paid for similar kinds of work in other industries, however, differ 
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as between different parts of the country. Yet standardization of 
pay for railroad employees has proceeded so far and possesses such 
advantages that it was deemed inexpedient and impracticable to 
establish new variations based on these varying conditions. 

For the reasons stated it was necessary to adopt the method of 
determining what, if any, increases over existing wages (established 
under the authority of the United States Railroad Administration) 
would constitute a reasonable and just wage for the hundreds of 
classifications of railroad employees. By so doing such differences 
in present rates as are the result of local differences are preserved 
together with (in general) the differentials between different 
classes of employees which have come about in the railroad service 
and which may be considered prima facie to be based on good rea- 
son. It is believed that this method accomplishes that approxima- 
tion to justice which is practicable in human affairs. 

The Board has endeavored to fix such wages as will provide a 
decent living and secure for the children of the wage earners oppor- 
tunity for education, and yet to remember that no class of Ameri- 
cans should receive preferred treatment and that the great mass of 
the people must ultimately pay a great part of the increased cost of 
operation entailed by the increase in wages determined herein. 

It has been found by this Board generally that the scale of wages 
paid railroad employees is substantially below that paid for similar 
work in outside industry, that the increase in living cost since the 
effective date of General Order No. 27 and its supplements has 
thrown wages below the prewar standard of living of these em- 
ployees, and that justice as well as the maintenance of an essential 
industry in an efficient condition require a substantial increase to 
practically all classes. 

The American people desire and must have transportation ade- 
quate to their needs. They also wish to do justice to men employed 
in the public service whether on public utilities or otherwise. Wage 
scales which are insufficient to attract or support men of the char- 
acter necessary for railroad work constitute waste and extrava- 
gance and not economy. Transportation can not be efficient unless 
the personnel throws itself into its work with the devotion which 
public service ought to inspire, and no such devotion can exist in 
the minds of men who feel themselves treated with injustice. It is 
hoped that the present decision, which adds substantial amounts 
to present wages, will be felt to be just and equitable under all the 
circumstances and railroad employees will accordingly render the 
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best service of which they are capable. If they will do this, it is 
believed the American people will receive benefits far outweighing 
the cost of the increases decided upon herein. 

It is believed that if the keen intelligence of railroad employees 
and managers alike is fired by an eagerness to serve the people and 
a spirit of cooperation to that end is brought about, such economies 
of material and labor, such improvements in method and work- 
manship, such solutions of transportation problems will result as 
will offset a great part of the increase of wages provided for herein 
and that the people will thus be relieved of a part of the burden of 
these increases. They deserve and have a right to expect this 
spirit. 

During the hearings the International Association of Railroad 
Supervisors of Mechanics and The American Train Dispatchers 
Association have been made parties to this dispute. In granting 
hearings to them, this Board has not assumed or decided any ques- 
tion of jurisdiction between the several organizations or associa- 
tions either parties to or outside of this dispute. 

There are in the dispute as presented questions involving rules 
and working conditions, some of which are interwoven with and 
materially affect earnings and wages. Adequate investigation and 
consideration of these questions would demand time. Existing 
conditions required that the Board should make as early decision 
of the wage question as practicable. For that reason, it has been 
necessary—and both parties to the controversy have indicated it 
to be their judgment and wish—that the Board should separate 
the question involving rules and working conditions from the wage 
questions. Accordingly, the Board has not undertaken herein to 
consider or change the rules and agreements now existing or in 
force by the authority of the United States Railroad Administra- 
tion or otherwise, and this decision will be so understood and ap- 
plied. 

The Board assumes as the basis of this decision the continuance 
in full force and effect of the rules, working conditions, and agree- 
ments in force under the authority of the United States Railroad 
Administration. Pending the presentation, consideration, and de- 
termination of the questions pertaining to the continuation or 
modification of such rules, conditions, and agreements, no changes 
therein shall be made except by agreement, between the carrier 
and employees concerned. As to all the questions with refer- 
ence to the continuation or modification of such rules, working 
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conditions, and agreements, further hearings will be had at the 
earliest practicable date, and decision thereon will be rendered as 
soon as adequate consideration can be given. ‘ 

It is further declared that this Board, finding it necessary to 
adopt a basis for the rates and advances decided on, has adopted 
the rates established by or under the authority of the United States 
Railroad Administration. The intent of this decision is that the 
named increase, except as otherwise stated, shall be added to the 
rate of compensation established by and under the authority of the 
United States Railroad Administration. 

The decision of the Board is the result of the action of the 
Board, composed of nine members, acting as a body under the 
usual parliamentary methods of procedure and its own rules. 
Each and every separate question was considered and voted upon, 
each and every rate for each class was voted upon and adopted 
by a majority vote of the Board, and in every instance one or more 
of the public group, as the law requires, voted in the affirmative 
on any classification or rate adopted. 

In a problem so complex and involving the inter-relationship of 
the wages of so many different classes of employees, it is obvious 
that there could not be unanimous agreement among all the mem- 
bers of the Board on all increases fixed by this decision; but inas- 
much as the several increases hereinafter set forth represent, in 
each instance, the best judgment of the majority of the Board it is 
believed that no useful purpose would be served by setting forth 
the views held by the members who for one or another reason 
dissented from particular increases. This statement is made in 
order that it may not be inferred that the decision, in all its de- 
tails, states the precise increase which any one of the members 
hereof might have stated if he had the sole power and responsi- 
bility for fixing such increase. 

This Board estimates that the increase in wages herein provided 
for will impose on the railroads an addition to the pay roll of 
March 1, 1920, aggregating approximately $600,000,000 per 
annum. 

The Board appreciates that some time will necessarily be re- 
quired for computing back pay from May 1. This is work of a 
kind which must be done by regular employees, familiar with the 
classifications, rates, and rules. 

The Board believes that the railroads will proceed with diligence 
in the matter. It urges upon them that there be no unnecessary 
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delay; and it urges equally upon the employees that they exercise 
patience and refrain from unreasonable pressure or criticism. 

The Board decides upon the present dispute and submission that 
the rates of increase set out below, added and applied to the rates 
established for the positions specified by or under the authority of 
the United States Railroad Administration, constitute, for the 
said positions on carriers named herein, a just and reasonable 
wage. 

The Board also decides that the rates set out below constitute 
for the positions specified on carriers named herein a just and 
reasonable wage. 


ARTICLE I.—RAILROADS AFFECTED. 
ARTICLE II.—CLERICAL AND STATION FORCES. 


ARTICLE III.—MAINTENANCE OF WAY AND STRUCTURES AND UN- 
SKILLED FORCES SPECIFIED. 


Add to the rates established by or under the authority of the 
United States Railroad Administration, for each of the herein- 
after-named classes, the following amounts per hour: 

Cents. 
Sec. 1. Building, bridge, painter, construction, mason and 
concrete, water supply, and plumber foremen, except 
such water supply and plumber foremen as were paid 
under the provisions of Supplement No. 4 to General 
OTR Tige | CPL a pelea as, Nd Ae ie Mi man Panna ower arid 15 
Sec. 2. Assistant building, bridge, painter, construction, 
mason and concrete, water supply, and plumber fore- 
men, and for coal wharf, coal chute, and fence gang 
foremen, pile driver, ditching and hoisting engineers 
and bridge inspectors, except such assistant water 
supply and plumber foremen as were paid under the 
provisions of Supplement No. 4 to General Order No. 


2b nag Snape ig til 2s = dea aD oN nk 15 
Sec. 3. Section, track, and maintenance foremen, and as- 
sistant section, track, and maintenance foremen.... 15 


Sec. 4. Mechanics in the maintenance of way and bridge 
and building departments, except those that come un- 
der the provisions of the national agreement with the 
ederated Shopel rides. 5. ihe ces oe see ca 15 
Sec. 5. Mechanics’ helpers in the maintenance of way and 
bridge and building departments, except those that 
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come under the provisions of the national agreement 
with the Federated Shop Trades..... ROI AIRES 85 
Sec. 6. Track laborers, and all common laborers in the 
maintenance of way department and in and around 
shops and roundhouses, not otherwise provided for 
herein.isté icc. swlkta shite bites aiuedsias ool aie de: 85 
Sec. 7. Drawbridge tenders and assistants, pile-driver, 
ditching and hoisting firemen, pumper engineers and 
pumpers, crossing watchmen or flagmen, and lamp 
lighters*and *tendersee 2) 2. JOE Pe Lee 82 
Sec 8. Laborers employed in and around shops and 
roundhouses, such as engine watchmen and wipers, 
fire builders, ash-pit men, flue borers, coal passers 
(except those coming under the provisions of Article 
VIII, section 3, this decision), coal-chute men, etc.. 10 


ARTICLE IV.—SHOP EMPLOYEES. 


Add to the rates established by or under the authority of the 
United States Railroad Administration, for each of the herein- 
after-named classes, the following amounts per hour: 


See: I. supervisory’ forces.) 3.0400 toe ae eee 13 

Sec. 2. Machinists, boiler makers, blacksmiths, sheet- 
metal workers, electrical workers, carmen, molders, 
cupola tenders, and core makers, including those with 


less than four years’ experience, all crafts.......... 13 
Sec. 3. Regular and helper apprentices and helpers, all 

Claseesin. 42.0 Sek yaw Gadennie Huse ete are eee 13 
Sec, 4, Can cleaners: .a47. cis peace, Menahem cies ate 5 


ARTICLE XIII.—GENERAL APPLICATION. 


SEecTiIon 1. The increases in wages and the rates hereby estab- 
lished shall be effective as of May 1, 1920, and are to be paid ac- 
cording to the time served to all who were then in the carriers’ 
service and remained therein or who have since come into such 
service and remained therein. 

Src. 2. The provisions of this decision will not apply in cases 
where amounts less than $30 per month are paid to individuals for 
special service which takes only a portion of their time from out- 
side employment or business. 

Src. 3. Increases specified in this decision are to be added to 
the hourly rates as established by or under the authority of the 
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United States Railroad Administration for employees now being 
paid by the hour. For employees paid by the day, add eight times 
the hourly increase specified to the daily rate. For employees paid 
by the month, add 204 times the hourly rate specified to the 
monthly rate. 

Src. 4. Each carrier will in payment to employees on and after 
August 1, 1920, include therein the increases in wages and the 
rates hereby established. 

Sec. 5. The amounts due in back pay from May 1, 1920, to 
July 31, 1920, inclusive, in accordance with the provisions of this 
decision, will be computed and payment made to the employees 
separately from the regular monthly or semimonthly payments, so 
that employees will know the exact amount of their back pay- 
ments. 

Recognizing the clerical work necessary to make these computa- 
tions for back pay and the probable delay before the entire period 
can be covered, each month, beginning with May, 1920, shall be 
computed as soon as practicable and, as soon as completed, pay- 
ment shall be made. 

Src. 6. The increases in wages and the rates hereby established 
shall be incorporated in and become a part of existing agreements 
or schedules. 

Src. 7. Except as specifically modified herein, the rules regulat- 
ing payments of overtime or working conditions in all branches of 
service, and the established and accepted methods of computing 
time and compensation thereunder, shall remain in effect until or . 
unless changed in the manner provided by the Transportation 
Act, 1920. 

Src. 8. It is not intended in this decision to include or fix rates 
for any officials of the carriers affected except that class designated 
in the Transportation Act of 1920 as “subordinate officials,” and 
who are included in the act as within the jurisdiction of this Board. 
The act provides that the term ‘subordinate officials” includes 
officials of carriers of such class or rank as the Interstate Commerce 
Commission shall designate by regulation duly formulated and 
issued. Hence, whenever in this decision words are used, such as 
“foremen,” “supervisor,” etc., which may apply to officials, such 
words are intended to apply to only such classes of subordinate 
officials as are now or may hereafter be defined and classified 
by the Interstate Commerce Commission as such subordinate 


officials. 
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ARTICLE XIV.—INTERPRETATION OF THIS DECISION. 


SEcTIon 1. Should a dispute arise between the management - 
and the employees of any of the carriers as to the meaning or intent 
of this decision which can not be decided in conference between 
the parties directly interested, such dispute shall be referred to 
the United States Railroad Labor Board in the manner provided 
by the Transportation Act, 1920. 

Src. 2. All such disputes shall be presented in a concrete joint 
signed statement setting forth (1) the article of this decision in- 
volved, (2) the facts in the case, (3) the position of the employees, 
and (4) the position of the management thereon. Where support- 
ing documentary evidence is used it shall be attached in the form 
of exhibits. 

Src. 3. Such presentations shall be transmitted to the secretary 
of the United States Railroad Labor Board, who shall place same 
before the Board for final disposition. 


B. RAILROAD LABOR BOARD DECISION NO. 1267.) 


Subject of the dispute—This decision is upon a series of contro- 
versies or disputes between the carriers and the classes of em- 
ployees represented by the organizations, named below. ‘The 
subject matter of this dispute is what shall constitute just and 
reasonable wages. 

Parties to the dispute—(1) The carriers parties hereto, each of 
which has a dispute with one or more of the organizations herein- 
after named, are: 


(2) The organizations parties hereto, each of which has a dispute 
with one or more of the above-named carriers, are: 

United Brotherhood of Maintenance of Way Employees and 

Railway Shop Laborers, 

Brotherhood of Railroad Station Employees. 

Nature of the proceedings.—In conformity with the provisions of 
the transportation act, 1920, the carriers or employees named 
herein have held or attempted to hold conferences on the subject 
matter of this dispute, and all controversies not having been de- 


1 United Brotherhood of Maintenance of Way Employees and Railway Shop Laborers 
et al. v. Alabama and Vicksburg Railway Co. et al., Decisions of United States 
Railroad Labor Board, vol. 8, p. 767 (October 21, 1922), See Jones, pp. 580, 
585-586, and Vanderblue and Burgess, pp. 391-394. 
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cided in such conferences were referred to the United States Rail- 
road Labor Board for decision. 

Both parties made a full presentation to the Labor Board of 
their respective contentions by testimony and argument, oral 
and written. 

History of the controversy—In the month of March, 1922, there 
was presented to the Labor Board the evidence upon which was 
subsequently based Decision No. 1028, establishing the wages 
of the classes of employees represented by the United Brotherhood 
of Maintenance of Way Employees and Railway Shop Laborers. 
Decision No. 1028 was protested by the employees and they have 
petitioned the board for an increase in wages, based, first, upon a 
reconsideration of the evidence presented in said decision and 
secondly, upon the contention that changes in industrial con- 
ditions since March justify an increase. 

‘In so far as the petition of the employees seeks a revision of 
Decision No. 1028, it is denied, a majority of the board being of 
the opinion that said decision was just and reasonable. 

That portion of the petition which asks for a wage increase on 
the ground that industrial conditions have undergone changes 
since the evidence was submitted, upon which Decision No. 1028 
was predicated, is granted to the extent herein below set out. It 
has not heretofore occurred that the board has handed down a 
decision either increasing or decreasing wages after the lapse of 
such a short period as three and one-half months since the effective 
date of a former decision, but the evidence in this case is so clear 
and satisfactory as to justify promptness of action. 

Perhaps, the sudden and unexpected fluctuations to which indus- 
try has been subjected since the war have not been more strik- 
ingly exemplified than by the sharp upturn of wages which began 
in April of this year in various industries affecting particularly 
common labor. When the evidence was submitted in March, 
upon which Decision No. 1028 was based, this upward wage-trend 
had not set in and could not with any certainty be anticipated. 

The employees, in their Exhibit No. 2 herein, quote from the 
monthly wage bulletins of the National Industrial Conference 
Board the wage increases and decreases for certain months. Sup- 
plementing the figures there quoted by the corresponding figures 
taken from the bulletins of the same authority for other months, 
we have the following record of the number of wage increases 
and reductions reported for the respective months: 
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While the foregoing is not all the evidence before the Labor 
Board on this point, it is typical. 

Employees’ Exhibit No. 2 also quotes from the June report of 
the Federal Reserve Bank of New York City in support of the 
proposition that there is a marked upward trend in wages. An 
excerpt from said quoted report reads as follows: 


The continued increase in the volume of business activity has 
been reflected in a marked change in the employment situation. 
Evidences of this change are found in a number of instances of 
wage increases which have resulted from shortages of workers, 
and in reports from employment agencies. 

Wage increases have been taking place, particularly in the case 
of common labor, which has been difficult to secure at the low 
wage rates which many firms adopted in the last few months. 


Following this upward wage movement, the United States Steel 
Corporation increased its wages for unskilled labor on August 22 
to 36 cents an hour. For more than a year previously it had been 
paying only 30 cents an hour. Many other steel companies fol- 
lowed with increases for common labor to rates of 35 cents and 36 
cents an hour. Under this decision the minimum for common 
labor on a few roads will be 25 cents an hour and the minimum on 
others will be 37 cents an hour. The minimum of 25 cents will 
prevail in a very restricted territory and apply comparatively to 
a very small number of men. As a matter of fact, this 25-cent 
minimum is a higher wage than the 37-cent minimum, when con- 
sidered in relation to the living conditions of the respective terri- 
tories. This is evidenced in part by the fact that certain carriers 
in the territory where the high minimum prevails have been pay- 
ing to common labor a wage slightly in excess—and a few have 
been paying a rate considerably in excess—of said minimum; for 
example, the New York, New Haven & Hartford Railroad Co. 
is paying 40 cents an hour to trackmen. On the other hand, cer- 
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tain roads in the southeastern territory had been paying for some 
months prior to the issuance of Decision No. 1028 and are still 
paying a rate to common labor considerably lower than the lowest 
minimum fixed by the Labor Board for other carriers in the same 
territory, but this has been by agreement with the employees. 
Examples of this are the contracts on the following roads at the 
rates indicated for section men and other common labor: 


Charleston Western Carolina Ryaoch.s ts sie streetscene ce te carci we « $0.175 
Central of Georgia Railway Co.............. en ON in ee ee .18 
tiantic: Coast. Lane: Railroad-Coweet, ki nace oe eae Seen if i Ps 
.20 
Mobileié: Ohio allroad’ Co 2.2 ace naeee icine er oda taeiae sce Ai 
22 


The territorial differentials established in 1918 have not yet 
been disturbed by any of the decisions of the Labor Board and 
are not changed by the present decision. 

The Labor Board in its present decision considers all the seven 
elements or factors set out in the transportation act, 1920, for its 
guidance in fixing just and reasonable wages, but lays special stress 
upon the first, which reads as follows: “The scales of wages paid 
for similar kinds of work in other industries.” 

As to the cost of living, the reports of the Bureau of Labor 
Statistics show that there has been no pronounced change since 
March, 1922. The June report shows a slight decrease in the cost 
of living for the previous quarter—namely, two-tenths of 1 per 
cent. The September quarterly report again shows a decrease 
of two-tenths of 1 per cent. 

In view of these facts and circumstances and all the evidence 
adduced in this case, the Labor Board is of the opinion that a 
conservative increase of wages is clearly due to the three groups 
of unskilled labor and to the section foremen. 

Certain carriers have raised the question in this case that a por- 
tion of the employees embraced in the class herein involved are 
on strike on their respective properties and are therefore not en- 
titled to be heard before the board at this time. The fact that 
some of these employees are on strike does not preclude the organi- 
zation from presenting a dispute in behalf of those employees who 
are actually in the service of the carrier. The employees in the 
service can not equitably be deprived of their right to appear be- 
fore the Labor Board because others are out on strike. 

In the case of certain carriers there are submissions before the 
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board from two rival organizations, in which both ask for wage in- 
creases. In such cases, it is not now necessary to pass upon the 
jurisdictional question involved. 

Decision.—The Railroad Labor Board therefore decides: 

1. That each of the carriers party to this dispute shall make 
increases in the rates of wages heretofore established by the au- 
thority of the United States Railroad Labor Board in Decision 
No. 1028 for the specific classes of its employees named or re- 
ferred to in Article II in amounts hereinafter specified for the 
classes named in the schedule of increases. 

2. That the scope of this decision is limited to the carriers 
named under Article II, to such carriers as may be included here- 
after by addenda, and to the specific classes of employees named 
or referred to under each particular carrier. 

3. That the increases in wages hereby authorized shall be effect- 
ive as of October 16, 1922, and shall be made in accordance with 
the following articles, which establish the schedule of increases, 
designate the carriers and employees affected, and prescribe the 
method of general application. 


ARTICLE I.—SCHEDULE OF INCREASES. 


For the specific classes of employees listed herein and named or 
referred to in connection with a carrier affected by this decision, 
use the following schedule of increases per hour: 


MAINTENANCE OF WAY AND STRUCTURES, AND UNSKILLED 
Forces SPECIFIED. 


Section 1. Bridge, building, painter, construction, 

mason and concrete, water-supply, and plumber 

foreman (except water-supply and plumber foremen 

coming under the provisions of section 1 of Article 

LV;! Deécision#Nojn147) ee ae eet See No increase. 
Section 2. Assistant bridge, building, painter, con- 

struction, mason and concrete, water-supply, and 

plumber foremen, and for coal-wharf, coal-chute, and 

fence-gang foremen, pile-driver, ditching and hoist- 

ing engineers and bridge inspectors (except assistant 

water-supply and plumber foremen coming under the 

provisions of section 1 of Article IV, Decision No. 

WAT) cic fh Fe See a ea No increase. 
Section 3. Section, track and maintenance foremen, 

and assistant section, track and maintenance fore- 

MeN ee, ee ee en rr 2 cents. 
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Section 4. Mechanics in the maintenance of way 

and bridge and building departments (except those 

that come within the scope of agreements with the 

Bederated (ShopaCrafta)d an uraes Sty en. sue No increase. 
Section 5. Mechanics’ helpers in the maintenance 

of way and bridge and building departments (except 

those that come within the scope of agreements with 

the Federated Shop Crafts).................0.00. No increase. 
Section 6. Track laborers, and all common lab- 

orers in the maintenance of way department and in 

and around shops and roundhouses not otherwise 

peoyadedsior Wereins 21a kickass des Mel 2 cents. 
Section 7. Drawbridge tenders and assistants, pile- 

driver, ditching and hoisting firemen, pumper engi- 

neers and pumpers, crossing watchmen or flagmen, 

and lamp lighters and tenders.................... 2 cents. 
Section 8. Laborers employed in and around shops 

and roundhouses, such as engine watchmen and 

wipers, fire builders, ash-pit men, flue borers, coal 

passers (except those coming under the provisions of 

section 3 of Article VIII, Decision No. 147), coal- 

COMPS IMEI SCLC a. PS ie alemidd sts bola e tlie &) 2 cents. 


DISSENTING OPINION. 


In dissenting from the decision of the majority, the undersigned 
refers to the dissenting opinions of the minority in Decisions Nos. 
1028, 1036, and 1074, all of which are reaffirmed and to be con- 
sidered as if reproduced herein. ; 

The submissions filed by the employees in this dispute quite 
uniformly requested the restoration of the rates of pay established 
by Decision No. 2, and on August 28, 1922, this request was supple- 
mented by the representative of the employees by the filing of a 
formal motion reading: 


We wish formally to request that the living-wage principle be 
accepted by the board and made the basis of its action in the 
present case. We make this request as a formal motion and ask 
the board to take it under consideration and give us a formal 
ruling before we proceed further with the case: é 

1. That the board recognize the living wage as the basis of its 
decision in this case. ua 

2. That in applying this principle a minimum rate of not less 
than 48 cents an hour be awarded to all of our members, who 
under your last wage Decision No. 1028 (Docket 1300) are re- 
ceiving 28 cents an hour or less. 
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3. That for those who are now receiving more than 28 cents 
an hour, their differential in cents above 28 cents be added to the 
new minimum rate of 48 cents an hour. This will mean a mini- 
mum rate for our people of 48 cents an hour. 


In deciding this request, two resolutions were offered, the first 
by the chairman, and the second by Mr. Wharton, reading as 
follows: 

(1) By the chairman: 


It is superfluous for the board to announce in advance the prin- 
ciple or theory upon which it will fix wages in the pending dispute. 
It may be assumed by the parties in this case that the board will 
give full consideration to every circumstance set out in the statute 
for its guidance, but it will not go beyond that. The transporta- 
tion act, 1920, requires the board to establish wages that are 
“just and reasonable.” It is within the province of the parties 
herein to make such contentions as they may respectively see fit 
as to what will constitute a ‘‘just and reasonable” wage. If the 
wage which the motion defines as the “living wage’ should be 
demonstrated to be a “just and reasonable” wage, the board 
would adopt it; otherwise, it would not. The board will neither 
limit nor enlarge the right of either party to present to the board 
his conception of what constitutes a just and reasonable wage 
within the meaning of the law. 


(2) By Mr. Wharton: 


The right of all workers, including common laborers, to a living 
wage is hereby affirmed. 

In fixing wages, minimum rates of pay shall be established 
which will insure the subsistence of the worker and his family 
in health and reasonable comfort. 


The resolution offered by the chairman was adopted by a vote 
of five to two, seven members present. 

The decision of the majority in this case is fundamentally un- 
sound and unacceptable on the same grounds which were set forth 
in the dissenting opinion of the minority in Decision No. 1028. 
At that time the views of the minority were developed in great 
detail, and are applicable to the case under discussion. They may 
be briefly summarized by the following excerpt from the dissenting 
opinion to Decision No. 1028: 


1. The rates of pay established under this decision as the basic 
minimum rates of the transportation industry will merely per- 
petuate the low level of purchasing power possessed by this large 
class of workers in pre-war years * * * , 


éé 
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2. The rates of pay established under this decision will mean 
annual earnings far below any minimum standard of subsistence 
which has been formulated, even below those of most conservative 
employer groups. 

3. The rates of pay established under this decision are not based 
upon the human needs of the hundreds of thousands of families 
involved. They are insufficient to provide these families with the 
absolute essentials. The earnings of this large group of railroad 
employees will not provide the father of a family with as much 
food as is allowed convicts in the Cook County (IIl.) jail. 

4. The pre-war standard perpetuated by this decision was the 
product of inequitable wage bargains. It is considerably below the 
level recognized at that time as necessary for the maintenance of 
health and energy. 


AN INADEQUATE WAGE IS UNJUST AND UNREASONABLE. 


The fundamental error of the majority rests upon their refusal 
to inquire into the adequacy of the rates of pay established for 
section men and unskilled laborers. Although these rates may be 
placed on a higher level than those paid by private industries, 
this does not meet the requirements imposed on the Labor Board 
by the transportation act, 1920. The specific and fundamental 
mandate of the law is that wages shall be just and reasonable. The 
relation of rates of pay to those established in private industry, 
or the relation of rates of pay to the cost of living, is a secondary 
consideration which does not come into play until the primary 
requirement of a “just and reasonable” or an adequate or living 
wage has been satisfied. Under these duties of the board it is mani- 
fest that the rates of pay of unskilled workers, or those at the bot- 
tom of the wage structure, must first be established on an adequate 
basis—a basis sufficient to maintain and perpetuate in a reasonably 
comfortable and decent way the unskilled worker and his family— 
and after this has been done just and reasonable differentials above 
this basic wage for unskilled labor must be established in accord- 
ance with skill, experience, productiveness, hazard, training, etc., 
or, in other words, in accordance with the seven relevant circum- 
stances specifically mentioned in section 307, as well as others 
unenumerated but covered by section 301 of the transportation 
act, 1920. 


THE LIVING WAGE IS LEGALLY SOUND. 


Under any proper interpretatiort of the transportation act, 
therefore, I hold that an adequate or living wage for unskilled 
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railroad employees is a legal right of such employees, and that the 
Labor Board is not meeting the mandates imposed upon it by the 
law in its failure to accept the living-wage principle. The principle ~ 
should, of course, be applied with discretion and with due caution; 
nevertheless it is the duty of the board to accept and apply it. 
No better proof of the propriety of such action can be had than 
the statements of Senator Albert B. Cummins, chairman of the 
Senate Committee on Interstate Commerce and one of the authors 
of the transportation act, 1920. On April 17, 1922, when a hearing 
was in progress before his committee relative to whether the trans- 
portation act, 1920, contemplated the sanction of the living-wage 
principle to unskilled railway employees, Senator Cummins pub- 
licly said: 


The CuarrMaNn. My view of it is that here are two men, and 
one man may agree to work for the other at any wage that he 
would be willing to accept, whether it is just and reasonable or not, 
but when organized society comes to fixing the wage, it is no more 
right to fix a wage below the point of living and comfortable living 
than it is to fix a return on capital below a reasonable point. 

Witness. That is our contention exactly, Mr. Chairman. 

The Cuatrman, I think you are right about it. 


Senator Cummins’ attitude was further elaborated in a state- 
ment submitted by the representatives of the employees during 
the hearings in the present case. In presenting their motion for a 
ruling on the living-wage principle, in this connection, they said: 


Recently, after the shopmen’s strike had been in progress about 
three weeks, or about July 19 last, Senator Cummins was quoted 
in a newspaper interview as declaring it to be his early intention 
to sponsor legislation which would empower the Railroad Labor 
Board to pay a living wage. 

“Some way must be found,” he said, ‘‘to enable the Government 
to determine what is a ‘living wage,’ just as the Government is 
enabled to determine what is a fair return on capital invested. I 
believe if the Railroad Labor Board had at least attempted to fix 
a ‘living wage’ in seeking to reduce the earnings of railroad 
workers, most of the present difficulty could have been avoided.” 

(Transcript of proceedings, pp. 127 and 128.) 


THE LAW HAS SET ASIDE THE FORCES OF SUPPLY AND DEMAND. 


The board must accept some fundamental principle as the 
basis of wage fixing; otherwise, it can follow no guide but the 
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relentless, inhuman, fluctuating forces of supply and demand. It 
can not be denied that in private industries the wages of unorgan- 
ized and unskilled workers are very largely fixed by these forces. 
As industrial development progresses, however, supply and de- 
mand enters less and less into the wage question, until a condition 
of affairs is oftentimes reached where employees and employers 
are organized and are of about equal economic strength, and where 
both parties agree to meet together and bargain collectively, 
referring such matters as can not be settled in conference to an 
impartial tribunal for final adjudication. When this is done, as is 
the case in many private industries, there can be no place for the 
invocation of the law of supply and demand. An arbitration 
board selected must ignore these factors, and in its deliberations 
and decisions attempt to establish rates of pay which are adequate 
and equitable, or, in other words, just and reasonable. 

Likewise, the transportation act, 1920, under which the Labor 
Board functions, by establishing a tribunal for determining wages. 
to which all wage controversies must be referred, sets aside the 
law of supply and demand. It also prohibited the acceptance, as 
a basis of action by the Labor Board, of the rates in private in- 
dustries determined by the law of supply and demand. The duty 
of the board in this respect can not be better expressed than by 
quoting in part from the decision of the neutral arbitrator in the 
arbitration case in 1920 of the Eastern Massachusetts Street Rail- 
way Co. and its employees. On this point he said: 


So far as my examination of the authorities goes, no employer 
has before a board of arbitration ever disputed the proposition 
that the workingman in America is entitled to a minimum fair 
living wage. * * * 

Nor does the company dispute this proposition now. It says 
that the men are receiving a fair wage, as is proved by the law of 
supply and demand. I do not believe that the law of supply and 
demand, however applicable to the purchase and sale of merchan- 
dise or to industry in general, should have much, if any, weight 
in fixing the wage scale in public utilities. The only way in which 
the applicability of the law can be tested in any case is by the 
men going on strike and fighting it out to the bitter end. If they 
are to test it by fighting, then a fair fight requires that they be 
allowed to strike all at once and use every means legally possible 
to win their fight. Such a struggle, with its inevitable concomi- 
tants of public inconvenience and distress, interruption of business, 
dislocation of all transportation facilities, and possible disorder, 
is emphatically not to the public interest, and therefore the whole 
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economic progress of the last 50 years has been away from the 
strike as a means of testing whether under the law of supply and 
demand any wage scale in force is adequate. 


The conclusion is irresistible, from the pronouncements of other 
arbitration tribunals as well as from the statements of Senator 
Cummins, that ‘wages in outside industries,” or in other words, 
the supply of and demand for labor, can not be used as a guide for 
the Labor Board in fixing adequate basic rates for unskilled rail- 
road employees. 

The law establishing the Kansas Court of Industrial Relations 
is framed in similar terms to the transportation act, 1920. The 
Kansas court is required (secs. 8 and 9 of the law) to establish 
wages which shall be “reasonable” and “fair.” The Court of 
Industrial Relations has not hesitated to interpret these require- 
ments of the law to mean a living wage to unskilled workers with 
higher differentials to the more skilled and experienced wage 
earners. In the case of State of Kansas v. Topeka Edison Co., 
it. said: 


A living wage may be defined as a wage which enables the 
worker to supply himself and those absolutely dependent upon 
him with sufficient food to maintain life and health; with a shelter 
from the inclemencies of the weather; and with sufficient clothing 
to preserve the body from cold and to enable persons to mingle 
among their fellows in such ways as may be necessary in the pres- 
ervation of life. But it is not a living wage only which this court 
is commanded by the people of this State to assure workers en- 
gaged in these essential industries. The statute uses the word 
“fair”? and commands us to assure to these workers a ‘‘fair’’ wage. 
What is a “fair” wage? Upon this subject, of course, there may 
be a great variety of opinions expressed. It seems safe to say, 
however, that the circumstances above enumerated should be 
considered in arriving at a conclusion as to what constitutes a 
fair wage. The skilled worker, in fairness, should have a higher 
wage than the unskilled worker. The worker who has spent 
years of time and effort in preparing himself for a peculiarly 
technical line of work is entitled to greater consideration from 
the public than the more unskilled worker. The hazards of 
the employment should also be noted, and the worker engaged in 
such an employment as that under consideration should receive 
a higher wage than his fellow worker who may be engaged in a 
safe occupation. The degree of responsibility placed upon the 
worker is a matter of importance. The continuity and regularity 
of employment should be considered, for it is apparent that an 
employment which is seasonal in its nature must have a higher 
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wage than one in which regular, steady work is offered, because, 
after all, it is the annual earnings that are to govern rather than 
the daily wage in many instances. 


THE LIVING-WAGE PRINCIPLE. 


The Labor Board should give expression to its acceptance of the 
living-wage principle and then give it a practical application. This 
principle has been nowhere better expressed than in the code or 

‘series of principles which made up the constitution, so to speak, of 
the former National War Labor Board. It was as follows: 


1. The right of all workers, including common laborers, to a 
living wage is hereby declared. 

2. In fixing wages, minimum rates of pay shall be established 
which will insure the subsistence of the worker and his family in 
health and reasonable comfort. 


During the period of the war emergency, labor gave up the right 
to strike. In order that its status might be protected, a national 
conference of representatives of employers and employees agreed 
to accept the above principle and a series of others as a guide for 
the purpose of adjusting wage disputes during the war period. 
The principles were proclaimed by the President and made manda- 
tory upon industrial relations and conditions. The present chief 
justice of the United States Supreme Court was a member of the 
conference which agreed upon the principles to be established, and 
later, as one of the chairmen of the National War Labor Board, 
interpreted and practically applied these principles. 


THE BUDGETARY METHOD IS NECESSARY AND PRACTICABLE. 


The use of a family budget is essential to any attempt at ascer- 
taining practically what a “living wage” should be. Our basic 
industries do not offer rates of pay which, under normal working 
conditions, enable an unskilled worker to earn an amount sufficient 
to support himself and his family in health and modest comfort. 
His wages must be supplemented by the earnings of his wife and 
children, or by the taking of boarders and lodgers into the home. 
Otherwise, the family income is inadequate. The prevailing wage 
in American industry, in other words, is a family wage. The 
energies of all the members of the family capable of working are 
required in order to secure an income sufficient for average needs. 
That this condition of affairs is also true of the families of main- 
tenance of way employees of the railroads has been demonstrated 
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by the personal testimony of section men and their wives who have 
appeared before the Labor Board. 

Existing rates of pay in private industries can not, therefore, be 
used as precedents in determining what a living wage should be. 
A tribunal such as the Railroad Labor Board in attempting to 
give practical application to the living-wage principle, can not 
rely on what is, but must find out what should be. A budget must 
be constructed to cover the quantities of foodstuffs and clothing 


f 


which an average family requires in order to be properly nourished — 


and decently clothed, necessarily housing facilities and fuel, and 
sundries or miscellaneous articles essential to modest and frugal 
comfort. When the quantities of the different classes of articles 
necessary to the healthful consumption of an average family have 
been determined, the different articles can then be priced, and the 
sum of these prices indicates what annual income should be had. 
If the aggregate cost of the articles required to maintain a con- 
servative standard of healthful and decent living is then divided 
for a given period by the normal working time, the average rate 
per hour or day may be ascertained which should be paid to the 
average unskilled worker in order that he may support his family 
in reasonable health and comfort. It is not claimed, of course, 
that a living wage rate can thus be determined with mathematical 
precision, but the approximate amount which is necessary to sup- 
port an average workingman’s family in health and decency can 
be found out, and on this basis the board could proceed conser- 
vatively and with due discretion to fix a rate of pay which would 
be reasonably adequate. 

The practicability of the budgetary method has already been 
demonstrated by experience. It has been used in many states by 
wage boards and commissions to establish minimum rates of pay 
for women in mercantile and manufacturing establishments. It 
has also been adopted by the former National War Labor Board, 
the Kansas Court of Industrial Relations, and by the Common- 
wealth and other arbitration boards in Australia. 

Many objections, both from the standpoint of equity and of a 
practical statistical character, have been submitted against the 
budgetary method by the representatives of the railroads. Some 
of these objections are merely technical; others involve more 
serious considerations. None are insurmountable, and all can be 


overcome by the exercise of sound judgment and discretion by 
the board. 
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It has also been claimed that the practical application of the 
living wage principle by the budgetary method would be finan- 
cially impossible, or would involve such a financial outlay as would 
constitute a grievous burden to the shipper and to the consumer. 
If established on the railroads, it is also declared that it would 
have to be met by private industries, and the resultant cost would 
mean a general increase in prices or an industrial breakdown. 

Similar arguments and prophecies have been developed in the 
past against the establishment of the eight-hour work day and 
other measures of industrial equity or amelioration. The dire 
results which have been predicted have never materialized. Like- 
wise, a conservative, practical application of the living-wage prin- 
ciple would undoubtedly be attended by better and more advan- 
tageous conditions of railway operations. Added labor costs 
would be absorbed completely or to a large extent by increased 
labor efficiency and by managerial ability. The practical experi- 
ence in Australia where this same argument was used against the 
adoption of the living-wage principle as the basis for wage-fixing 
is of much value, and shows the unsoundness of the position of 
those who have taken an attitude of extreme opposition. That 
this experience in that country has been most favorable is indica- 
ted by the following quotations from opinions of the president 
of the Industrial Court of South Australia: 


The president is bound by law to award not less than a living 
wage. If that wage is higher than has been previously fixed, the 
excess may come out of the profits of the employer. But if it 
should so happen that the excess can not be paid out of profits 
there are other sources to be drawn on. There is the possibility 
of increased economy or increased efficiency in the conduct of 
the business concerned. There is the possibility that an increased 
output on the part of employees may enable the employers to 
avoid shutting down. A great deal of evidence might be adduced 
to show that in Australia the sources to which I have referred as 
available for paying higher wages—increased economy or efficiency 
of business organizations and an increased output on the part of 
the worker—are sources from which, under the stimulus of neces- 
sity, much more might be drawn than at present. I do not speak 
of all industries, but my remark is fairly applicable to a large 
number * * * I dwell upon these things because I wish to show 
that if this court, in declaring a living wage, declares a wage which 
apparently can not be paid by the industry concerned, the court 
is-not necessarily shutting down the industry. In a number of 
cases which have come before Australian industrial tribunals, the 
argument has been brought forward that a particular business or in- 
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dustry would have to be closed down if the wages were raised, and 
yet the industry or business has continued despite increased wages, 
and is to-day paying reasonable dividends. Whether the result 
be due to the potential economy of high wages, or to the fact that ~ 
employers have discovered that necessity is the mother of inven- 
tion, or to other circumstances, I need not pause to consider. The 
fact is indisputable. 

Nor is it sound business to underpay the worker. It is true that 
particular employers may make profits by the award of a wage 
lower than the true living wage. But the interests of the employers 
as a whole are not to be promoted by sweating wages, or even by 
a bare subsistence wage. * * * I can not too strongly emphasize 
the fact that it is for the interests of the employers themselves, 
as well as for the employees, that the living wage awarded by this 
court should be such as to insure to every workman a wage suffi- 
cient to maintain him in a high state of industrial efficiency, and 
to provide his family with the necessaries for health and well- 
being. When economists speak of the potential economy of high 
wages, they are not talking in the air. They are talking of some- 
thing which has been demonstrated in the industrial develop- 
ment of modern communities. 

The mistake that is often made by private employers is the 
mistake so commonly, and I fear justly, attributed to Govern- 
ments—the mistake of seeking efficiency through economies rather 
than economy through efficiency. 

Sound national economy embraces the recognition of the need 
for securing such a return for work, whether mental or physical, 
as will maintain the worker in health and efficiency and stimulate 
his or her ambition. The realization of the fact, in its bearing 
upon maximum production at lowest cost of production, leads 
to the conclusion that lowest cost of production should be sought . 
for less in low rates of wages than in increased skill in the manage- 
ment, and in increased efficiency of the worker. 

It may be conceded that an increase in the price of a commodity 
produced has sometimes been inevitable where wages have been 
increased. But I do not hesitate to express the opinion that, in a 
majority of cases, the increase of prices, aside from fluctuations 
in the world’s markets, and omitting for the moment the possibility 
of some diversion of profits to wages, might have been avoided by 
a greater efficiency on the part of employers and employees by 
eliminating, as far as possible, the waste of disorganized industry 
by the installation of up-to-date plants, and the adoption of the 
most effective methods of business organization. (South Austra- 
lian Industrial Reports, vol. 2, 1918-19, pp. 3-4, 45-46, 80-81, 
and 235.) 


The experience of Australia in establishing adequate basic 
wages without industrial dislocation is also further corroborated 
by the experience of Great Britain under the trade boards act of 
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1909, and of the various states in this country which have estab- 
lished minimum wages for women engaged in trade and industry. 

As a matter of fact, there is no sound reason why the budgetary 
method can not be employed to determine what the minimum in- 
come essential to the reasonable living requirements of an un- 
skilled laborer, wife, and three dependent children should be; 
furthermore, there is no sound reason why such a standard can 
not be ascertained and applied to the transportation industry 
without impairment of its economical and efficient operation. 
Under a proper application, it would undoubtedly reduce, rather 
than increase, labor costs. The only criticism, indeed, which has 
been made has not been against the budgetary method but against 
its application. It has been twofold: 

(1) The standard of living which should be allowed as the basis 
of a living wage; and (2) the size of the family unit. But the re- 
quest of the employees in this case for a recognition of the living- 
wage principle, and its application to the extent only of an oppor- 
tunity for laborers and section men to earn a maximum of $1,175 
a year, has been so reasonable, conservative, and so financially 
practicable that it has seemed to me that it should have been 
granted by the Labor Board pending a more exhaustive inquiry 
as to what a living wage should actually be. The requests of the 
employees, in other words, have impressed me not only as being 
reasonable and conservative, but clearly within the range of prac- 
tical application. 


NEGRO AND MEXICAN LABOR AWARDED FAVORABLE WAGES. 


Reference is made by the majority to rates of pay established 
for section men and common labor by certain carriers in the South- 
east and that these rates are below the minimum of 25 cents per 
hour established by this decision, but nothing is said to indicate 
how these rates were put into effect. It is my information that a 
committee composed of section foremen conducted these nego- 
tiations, and that the negro laborers whom they assumed to rep- 
resent and for whom they agreed to accept these reductions had 
no proper opportunity of expressing their wishes. It is significant 
that the section foremen on the same roads quite generally re- 
ceived increases in their rates of pay. The Labor Board had in- 
formation as to the rates of pay established by certain of the 
southeastern roads prior to the issuance of its Decision No. 1028, 
and none of these roads were, so far as this class of employees are 
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concerned, parties to the dispute resulting in the issuance of De- 
cision No. 1028... . 

The minimum rate of 25 cents an hour established by this 
decision represents an annual full-time wage of $612 or $51 per 
month. This is the definition of a just and reasonable wage as 
decided by the majority of the board. The majority state: 


As a matter of fact, this 25-cent minimum is a higher wage than 
the 37-cent minimum, when considered in relation to the living 
conditions of the respective territories. 


As this rate applies in the territory where negro and Mexican 
labor predominate, then it is a fair assumption to say that the 
majority has established a more favorable standard of living for 
these nationalities than for others. 

We ask that you visualize a typical family and habitation of a 
negro laborer in any of the Southeastern or Southern States, and 
judge whether or not a decision that establishes a standard of 
living on that basis is justifiable in the eyes of God or man. 


EFFECT OF WAGE REDUCTIONS ON COUNTRY. 


Mr. William Randolph Hearst recently published an article 
which I herewith reproduce: 


The great injury inflicted upon the business of the country 
by the coal and railroad complications and upon the people of 
the country and upon the Nation itself, is due primarily to the 
fundamental economic error that wages should be reduced and 
that any benefit can come to a country by reduction of wages. 

If the late great war has anything at all to its credit, anything 
at all that we can look to as a general advantage to humanity, it 
is the fact that the war and the conditions which it created tended 
to raise the wage scale. 

The effort of all intelligent people, as well as humanitarian 
people, the effort of all people familiar with social and economic 
principles and objectives should have been to maintain this wage 
scale and the standard of living made possible by a high wage 
scale, even though the cost of living should be somewhat reduced. 

We know perfectly well that the supremacy of American prod- 
ucts is not due and never has been due and never will be due to 
the cheapness of American labor. 

It is due to the skill of American labor, the intelligence and 
education of American labor, the contentment, energy, and en- 
thusiasm of American labor, and, of course, in addition to this 
superiority of American labor, the superiority of American machin- 
ery. 
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The superior skill, education, contentment, energy, enthusiasm 
of American labor are due primarily to the superior American 
standard of living and the opportunities, ambitions, and interest 
which that high standard of living creates. 

To strike at that standard of living of the American laborer is 
to strike at the very base of all his superiority, to kill his superior 
skill and intelligence, his contentment, enthusiasm, and interest 
at the very root. 

It is the extreme of false economy; it is the utmost of bad man- 
Sct vane say nothing of the social and ethical questions in- 
volved. 

It may be taken as an elemental proposition that no saving 
from wage reduction compensates for the loss of production from 
discontented labor, or labor rendered less efficient through a re- 
duction of the standard of living and a consequent limitation of 
those opportunities for education and individual improvement 
which make American labor the most efficient in the world. 

In addition to the injury which a reduction of wages inflicts 
upon labor and through labor upon production, there is the general 
injury upon all business which a reduction in purchasing power 
of the mass of the community inevitably involves. 

It is possible that we business men do not realize that a great 
part of the general prosperity of the war period and the immediate 
post-war period was due to high wages and the general distribution 
of those wages in purchases—for the workingman generally spends 
nearly all that he earns. 

When wages were high the workingman and his family bought 
freely, the shops prospered, store stocks were exhausted, the fac- 
tories were overwhelmed with orders, and the fullest market 
prevailed for raw material furnished by the farm and the mine. 

Do you, fellow business man, who owns a store, fail to realize 
that the hand which reduces wages dips into your till to deprive 
you of a proportionate part of your patronage and your profits? 

Do you, fellow business man, who runs a factory, fail to realize 
that your orders come from those shops, and are dependent in 
turn upon the patronage and prosperity of those shops? 

Do you, fellow farmers and fellow miners, fail to realize that the 
demand for your products depends upon the demands from the 
factories, and that these factories depend upon the orders from the 
shops, and the orders from the shops depend upon the prosperity 
and the patronage of those shops, which are in turn dependent 
upon the prosperity of the wage earners, the greatest individual 
element in the whole nation? " 

The conditions of prosperity are a very economic “house that 
Jack built,” and the foundation of the house is the welfare of the 
worker, based on good wages and consequent high purchasing 

ower. 

% Therefore when the mine owners and railroad owners demanded 
a reduction of wages without absolute necessity they committed 
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a fundamental economic error. When the Railroad Board author- 


ized a reduction, they sanctioned a blow not only at the welfare 
of the workers, but at the general welfare of all business and at 
the prosperity of the country. 

Of course, the workers would not tolerate this reduction in 
wages wholly unnecessary and unjustifiable at this time; and, 
whether moved by selfish consideration or not, they were perform- 
ing a patriotic service in not tolerating it. 

The plain truth of the matter is that any management of any 
business which can not succeed, and still pay good wages is not 
only inefficient but un-American, because good wages for good 
work not only is but is recognized to be a fundamental American 
proposition. : : 

Most of our American business men are able to conduct their 
businesses successfully and pay high wages; and they conduct 
their businesses successfully not in spite of the high wages but 
on account of the high wages, because success is a combination 
of efficient management and efficient labor. 

The proof that reduction in wages was in no way necessary at 
this time in the coal mines and on the railroads is shown in the 
fact that great industries like the Steel Trust, under the skillful 
management of Elbert H. Gary, were raising their wages 20 per 
cent at the time these mining and railroad industries were attempt- 
ing to reduce wages and is further shown in the fact that the coal 
operators have finally put their men back to work at the old wage, 
and can, and will, not only conduct their business successfully with 
wages at that standard but profiteer very handsomely in addition. 

The railroads must not only eventually pay the previously 
established wage, which they attempted to reduce, but will prob- 
ably soon have to pay an added wage. 

The demand for labor is increasing throughout the nation. 
Wages will increase in proportion and the opportunity to take 
advantage of the necessities of the workingman will not exist, 
even for those who shortsightedly desire to take such advantage. 

The fundamental mistake, therefore, which has precipitated all 
the injury of these strikes and these interruptions of the business 
of the country and these burdens upon business and upon individ- 
ual citizens, which will endure as long as the limitations on fuel 
and transportation endure, was made by the coal operators and 
the railroad managers when they unjustifiably demanded lower 
wages, and by the Railroad Labor Board which sanctioned these 
unjustifiable demands. 

Perhaps these mistakes may not be made so often when it is 
thoroughly realized how important high wages and a high standard 
of living and a high purchasing power are not only to the general 
prosperity of the nation but to the prosperity of every individual 
business, to my business and to your business and to every business 
and profession and occupation throughout the whole country. 

A. O, WHARTON, 
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STATEMENT. 


For the reasons set out in the decision, I believe that an increase 
for employees in maintenance of way service is justified, but I do 
not feel that the increase contemplated by this decision is sufficient. 
However, I felt obliged to vote for the proposition when it ap- 
peared that the long delay in reaching a decision was working to 
the detriment of the men affected. The Labor Board took up 
the question of establishing just and reasonable wages for this 
class of employees on October 2, 1922, and after a period of 19 
days no decision had been reached. 

The increase of 2 cents per hour is equivalent to nearly $23,000,- 
000 per annum, or approximately $70,000 a day. This delay in 
the board’s action therefore meant a loss to the employees of about 
$1,000,000 in earnings, and failure to reach a decision would not 
only have further augmented this loss in earnings, but might have 
resulted in this class of employees receiving no increase. 

W. L. McMe=niMeEn. 


SUPPORTING OPINION. 


The fundamental difference between the decision herein and the 
dissenting opinion is that the former is based upon the transporta- 
tion act, 1920, and the latter upon a fantastic theory, the very 
essence of which its own proponents expressly characterized in the 
hearing before the Labor Board as a ‘guess and a makeshift.” 

The theory of the dissenting opinion, if carried to its legitimate 
conclusion, would wreck every railroad in the United States and, 
if extended to other industries, would carry them into communistic 
ruin. ; 

The law directs the Labor Board to establish ‘‘just and reason- 
able” wages for this class of railway employees, and it sets out 
seven factors or elements which the board shall consider, among 
other relevant circumstances, in reaching a conclusion as to what 
is a just and reasonable wage. 

The factors so named in the statute are as follows: 


(1) The scales of wages paid for similar kinds of work in other 
industries; ‘in 

(2) The relation between wages and the cost of living; 

(3) The hazards of the employment; 

(4) The training and skill required; 

(5) The degree of responsibility; 
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(6) The character and regularity of the employment; and 
(7) Inequalities of increases in wages or of treatment, the result 
of previous wage orders or adjustments. 


The board is impressed with the idea that Congress has thus 
enumerated the considerations which any intelligent business man 
of just social conceptions would naturally adopt in fixing a just 
and reasonable wage. 

It is the view of the majority that it is its duty to give due 
weight to all seven of these factors, but the dissenting opinion 
summarily excludes the first and argues that it should receive 
no consideration. 

The contention of the expert economists in their presentation 
of this case for the employees was that the board should fix for 
common labor “the living wage.” This is likewise the basis of 
the dissenting opinion. 

If the contentions were that the board should establish ‘a living 
wage,”’ the majority would readily accede to the proposition, and, 
as a matter of fact, the board in this instance, as in all others, 
has granted a living wage. 

But the abstract, elusive thing called ‘‘the living wage,” con- 
fessedly based upon a makeshift and a guess, can not receive the 
sanction of the board, because it would be utterly impractical and 
would not be “‘just and reasonable” as the law commands. The 
living wage is defined by its proponents before this board as fol- 
lows: 

A wage which will support a family of five in health and reason- 
able comfort, such family being assumed to consist of a husband 
and wife and three dependent children under 16 years of age. 

This constitutes a bit of mellifluous phraseology, well calculated 
to deceive the unthinking. It has frequently been demonstrated 
that a melodious slogan contains more possibilities of danger and 
destruction than a dynamite bomb. Loe 

To ascertain what is reasonable comfort, it is proposed that 
experts shall prescribe a standard of living for a family of five, 
setting out in minute detail what the experts think such a family 
should have in food, clothing, furniture, housing, and all the other 
necessaries of life. The fallacy of this proposal is inherent and 
fundamental. That it would be wise and practical to undertake 
to establish an arbitrary standard of living for several millions 
of people is not apparent. That the desires and requirements of 
all men are equal and alike is not correct, and that any committee 
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of experts could set up an average living standard upon which a 
wage scale could be practically based has not been demonstrated 
anywhere. If theorists should evolve such a standard of living, 
it would not be possible to obtain any general conformance to it by 
those for whom it was designed. Standards of living have never 
been theorized intomen. A man can not be picked up by the scruff 
of the neck and hoisted into a new standard of living. Such a 
change in the individual man is a matter of growth and develop- 
ment. When brought about by natural processes, it is socially and 
economically beneficial, but, if attempted by legislation, it is a 
wasteful absurdity. To provide a somewhat expensive standard 
of living for a man who by habits, training, and ambition is not 
prepared for it, wastes money and confers no real benefit on the 
individual. 

It may well be observed that this theory of standardization 
necessarily fails to take into account many of the economies that 
are practiced by thrifty people who desire to get ahead in the game 
of life. 

That standards of living are gradually improving in this country 
is undoubtedly true, and this is as it should be. There is no mem- 
ber of the Labor Board who does not profoundly desire improved 
living conditions for common labor, but it is our belief that this 
movement must be continued along the lines indicated by human 
experience and that it can not be consummated in the twinkling of 
an eye by artificial expedients. 

As a matter of fact the expert representative of the employees 
in this case admitted that the immediate establishment of ‘the 
living wage” would, to adopt his language, ‘throw a monkey 
wrench into the industrial machinery.” He therefore suggested 
that the board only make a start in that direction at this time. 
Such a proposition is entirely illogical. If the living wage is the 
just and reasonable wage authorized by the statute, it is the duty 
of the Labor Board to establish it now. If it is not the just and 
reasonable wage commanded by the law, then it is not the duty of 
the board to adopt it now or hereafter, unless the law be changed. 

If it would now be equivalent to a monkey wrench thrown into 
the machinery, as its advocate says, it might amount to the 
same thing later on, and the Railroad Labor Board made no 
mistake in declining to commit itself to this theory. 

The adoption of the family of five as the typical family is arbi- 
trary and questionable. According to the United States census 
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of 1920 there were 24,351,676 families in a population of 105,710,- 
620, an average of 4.4 persons to a family, and not 5. This in- 
cludes all members, regardless of age. The census also shows that - 
there were about 35,000,000 dependent children under 16 years of 
age, an average of 1.4 dependent children to a family, and not 3, 
as assumed in the living-wage theory. 

Furthermore, the 1920 census also shows that for each family 
there are 1.36 male workers. According to the living-wage theory, 
each family of five would be supported by one worker, while, as a 
matter of fact, each family would have the support of 1.36 workers. 

It is interesting and instructive to take note of the undoubted 
results that would follow the adoption of the theory of “the living 
wage.” The representative of the employees states that according 
to the lowest living budget now available the living wage for 
common. labor should be 72 to 75 cents an hour. 

To bring the rates of common labor on the railroads to 72 cents 
an hour would necessitate an increase of 125.7 per cent. To main- 
tain existing differentials between the rates of common labor and 
skilled labor—and the representatives of the employees insist that 
proper differentials must be maintained—would necessitate an 
increase by the same percentage of the rates of all classes of rail- 
road workers. 

This would add approximately $3,112,952,387 to the annual 
pay roll, bringing it up to $5,589,445,993. Total expenses would 
then be approximately $7,804,871,733, and total revenues (1921) 
$5,563,232,215, and the carriers would face an annual deficit of 
$2,241 ,639,518. 

But, the representatives of the employees say, it would be im- 
practicable to establish the living wage all at once, but that as a 
starter 48 cents an hour should be made.the minimum wage for 
common labor for the present. Assuming the retention of the 
existing differentials for common labor on the railways and for all 
other classes of labor, this would mean an increase of 50.45 per 
cent, which would add to the annual wage bill $1,249,390,994, 
bringing it up to $3,725,884,540. 

The total annual expenses of the railways would be $5,941,310,- 
340 and total revenues (1921) $5,563,232,215, and the carriers 
would be up against an annual deficit of $378,078,125. 

In either instance there would not be a cent of returns for stock- 
holders. Of course, for those who desire Government ownership 
this would be a quick method of getting it, for it is a sure thing that 
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the public would not stand for the imposition of higher rates to pay 
such a deficit. ; 

It must be remembered, in the last analysis of the matter, that 
the public would have to pay this wage bill, and when we say the 
public, everybody, rich and poor, is included. A vast percentage 
of the burden would be passed on to laboring men and women in 
other lines of industry in the form of increased living expenses. 
From the effort to meet such increased expenses there would 
necessarily result a wide extension of the struggle to raise wages 
in all-other lines of industry, and the disturbance and disorganiza- 
tion of business in general. 

It is our belief that the people of this country are perfectly 
willing that railway labor, with its hazard, skill, and responsibility, 
shouldbe well compensated, even to the point of liberality. In 
view of this friendly public sentiment, it is not wise for labor 
organizations to seek to impose upon the farmers and producers 
of the country a crushing burden at a time when the losses of re- 
adjustment are so keenly remembered. 

The argument that this theory of the living wage has been suc- 
cessfully tried out in Australia is not sustained by the record in 
this case, nor by the general information accessible to the Labor 
Board. Most of the evidence on this point is out of date. It is 
admitted by the representative of the employees that Premier 
Hughes, of Australia, rejected the living-wage recommendation of 
the commission, reporting it as an impossible burden to industry. 

Neither is it believed that the Australian countries can be 
pointed to as examples of industrial prosperity and happiness. 
Men are prone to believe that ideal conditions exist in distant 
lands, and we have even heard Soviet Russia extolled as the land 
of superlative prosperity for labor. Those who have been privi- 
leged to view conditions in such countries at short range have 
usually returned to the United States quite convinced that it is 
better to strive for the improvement of what we have than to 
supplant it by the visionary experiments of wild-eyed agitators. 

The lengthy newspaper article of William R. Hearst incorporated 
in the dissenting opinion is not evidence in this case. Mr. Hearst 
was not sworn nor cross-examined, nor is it shown that he is an ex- 
pert on questions of the sort here involved. In so faras the article in 
question is adopted as the views of the signer of the dissenting opin- 
ion, it is pertinent and important, but a discussion of its many fal- 
lacies and misstatements need not now be entered upon in detail. 
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It is worthy of note, however, that this article thus approvingly 
quoted contains the statement that the unjustifiable lowering of 
the shopmen’s wages caused the strike. Such a statement adopted — 
and indorsed in an official document by a member of this board 
deserves, at least, brief comment. 

In the judgment of a majority of the Labor Board, and, we 
believe, of a great majority of the people, the shopmen’s strike 4 
was an egregious blunder without any real justification, and this 
is said with the kindliest feeling for the employees who have 
suffered most from its effects. It has wrought harm to all and 
good to none. It has burdened the railways with an unjust ex- 
pense, has inflicted great losses upon the public, especially the 
food producers, and has resulted in approximately $177,535,524 
loss to the strikers. For all this, the men on strike have won 
nothing. They have gained no concession as to any matter upon 
which they struck. For months the strike has been merely a 
struggle upon the part of the men to regain their positions. In 
vivid contrast stands the course of the maintenance of way em- 
ployees, whose officials wisely prevented a strike. Since July 1 
this class of employees has received wages approximately $147,- 
656,866, which would have been lost on strike, and now, by or- 
derly and legal processes, they are receiving under the present 
decision an increase in wages approximating $20,000,000 per year. 

Perhaps there is no better time and place to emphasize the 
belief of a majority of the Labor Board that railway strikes are 
utterly useless and wasteful, and that the employees will always 
gain better results at the hands of any tribunals fairly constituted 
and representative of the people than they will by making war on 
the carriers and the public. 

The most disturbing influence prevalent in railway operation 
today is the continuous preachment that the laboring man can not 
trust the courts and tribunals of his country, and must therefore 
resort to force for the attainment of justice. 

Nothing here said should be construed as an effort to discourage 
the legitimate activities of organized labor. It serves an essential 
purpose in the body politic. The conduct of the maintenance of 
way organization in connection with this wage controversy exem- 
plifies the exalted service that may be rendered to labor and to our 
Republic by statesmanlike leadership of the railway employees. 

1See pp. 730-774.—Ed. 


CHAPTER XXVI 
RULES AND WORKING CONDITIONS 


1. NATIONAL AGREEMENTS: RaruRoAD LaBor Boarp DEcISsION 
No. 119! 


This decision determines the undecided portion of the dispute 
between the carriers and organizations of their employees referred 
to the Labor Board, April 16, 1920. That dispute was what should 
constitute reasonable wages and working conditions on the carriers 
parties thereto. On July 20, 1920, this Board decided the wage 
portion. It now decides upon a method of arriving at rules regulat- 
ing working conditions. 

The parties are set forth in Exhibit A. 

From December 28, 1917, to March 1, 1920, the President took 
over and operated through the Director General of Railroads the 
carriers parties to this dispute. On March 1, pursuant to the 
Transportation Act, 1920, these carriers reverted to their owners. 

During Federal control the Director General of Railroads entered 
into contracts with organizations of employees of these carriers. 
These contracts, called national agreements, set out the classes of 
employees affected, define with particularity the grades in each 
class, specify work to be done by each grade, hours of service, 
when payments shall be made, how forces shall be reduced, sen- 
iority determined, work assigned, grievances adjusted, apprentices 
trained, and otherwise fix the rights and obligations of the parties 
as to working conditions. These agreements by their terms 
expired with Federal control. In the same period certain orders, 
supplements thereto and interpretations thereof, relating to wages 
and working conditions of railroad employees, were issued by the 
authority of the Director General. These orders, etc., among 
other things, classified positions, determined the duties and rights 
of the incumbents, and fixed the wages to be paid such incumbents. 
These orders and supplements provided that they should be incor- 


1 International Association of Machinists et al. v. Atchison, Topeka and Santa Fe 
Railway et al., Decisions of United States Railroad Labor Board, vol. 2, p. 87 
(April 14, 1921). See Vanderblue and Burgess, pp. 373-376, 383-387, and Jones, 
pp. 471-472, 572-575. 
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porated into existing agreements between railroads and their 
employees. 

In February, 1920, the said organizations pressed long-standing ~ 
requests for wage increases on the Director General of Railroads, 
who declined to act, as Federal control was almost at an end. On 
February 28, the Transportation Act became law. Section 301 
provides that all disputes between carriers and their employees 
shall be considered and, if possible, decided in conference between 
representatives of the parties, and if there undecided, shall be 
referred for decision to the Railroad Labor Board created by the 
act. Accordingly, the Association of Railway Executives ap- 
pointed representatives of the carriers released from Federal 
control to confer with representatives of the organizations on the 
pending requests for wage increases. 

The representatives met in Washington on March 10, 1920. On 
March 24, the employees requested that the carriers’ representa- 
tives secure authority to enter into an agreement preserving after 
September 1, 1920, the provisions of the general orders, supple- 
ments, and addenda issued by the United States Railroad Admin- 
istration as well as the national agreements and interpretations 
thereof. On March 30, the representatives of the carriers declined 
to request such authority. 

No agreement was reached by the conference on any matter in 
dispute, and on April 16 the entire dispute was referred to the Labor 
Board. 

On May 3, 1920, the organizations were informed by the chair- 
man of the Association of Railway Executives that the association 
had taken the following action on the request for continuance of 
the national agreements, orders, etc., of the Railroad Administra- 
tion: 

That the matter of continuing national agreements, interpre- 
tations thereof and general orders and all other arrangements 
negotiated between the United States Railroad Administration, 
and the so-called standard recognized labor organizations shall 


be handled by negotiation between the management and em- 
ployees of each individual railway. 


It was further stated that “this recommendation” had been 
conveyed to all the member roads of the association. 

Accordingly, the organizations arranged for the presentation 
about May 1, 1920, to each carrier of a request for the continuance 
of the national agreements, etc. Such requests were thereafter 
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made on each carrier. Conferences on the requests were denied by 
the officers of the carriers in general on the ground that the matter 
had been referred to the Labor Board for decision. 

In formulating Decision No. 2, the Labor Board perceived that 
to inquire into the justness and reasonableness of the national 
agreements, etc., as well as to decide what shall constitute just and 
reasonable wages, was impracticable. Time for such inquiry was 
lacking. Accordingly, at that time the matter of the national 
agreements and of the orders, etc., of the United States Railroad 
Administration was thus disposed of: 


There are in the dispute as presented questions involving rules 
and working conditions, some of which are interwoven with and 
materially affect earnings and wages. Adequate investigation 
and consideration of these questions would demand time. Existing 
conditions required that the Board should make as early decision 
of the wage question as practicable. For that reason, it has been 
necessary—and both parties to the controversy have indicated 
it to be their judgment and wish—that the Board should separate 
the questions involving rules and working conditions from the 
wage question. Accordingly, the Board has not undertaken herein 
to consider or change the rules and agreements now existing or in 
force by the authority of the United States Railroad Administra- 
tion or otherwise and this decision will be so understood and ap- 

lied. 

4 The Board assumes as the basis of this decision the continuance 
in full force and effect of the rules, working conditions, and agree- 
ments in force under the authority of the United States Railroad 
Administration. Pending the presentation, consideration, and 
determination of the questions pertaining to the continuation or 
modification of such rules, conditions, and agreements no changes 
therein shall be made except by agreement between the carrier 
and employees concerned. As to all the questions with reference 
to the continuation or modification of such rules, working con- 
ditions, and agreements, further hearings will be had at the earliest 
practicable date and decision thereon will be rendered as soon as 
adequate consideration can be given. 


On December 18, 1920,°the parties weie notified to present, 
beginning January 10, 1921, evidence and argument on this dis- 
pute. 

The evidence and arguments submitted support the following 
conclusions: 

The duty imposed by section 301 on all carriers and their officers, 
employees, and agents to consider and if possible to decide in con- 
ference all disputes between carriers and their employees has not 
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been performed by the parties hereto either with regard to the 
wage or the working conditions portion of this dispute. The 
record shows that the representatives of the carriers were unwilling — 
to assume the responsibility of agreeing to substantial wage in- 
creases. Hence, the conference of March 10 to April 1, 1920, on 
the side of the carriers was merely a perfunctory performance of 
the statute. Nor was the action of the organizations with regard 
to the individual carriers more than perfunctory. Naked presenta- 
tion as irreducible demands of elaborate wage scales carrying sub- 
stantial increases, or of voluminous forms of contract regulating 
working conditions, with instructions to sign on the dotted line, 
is not a performance of the obligation to decide disputes in con- 
ference if possible. The statute requires an honest effort by the 
parties to decide in conference. If they cannot decide all matters 
in dispute in conference, it is their duty to there decide all that is 
possible and refer only the portion impossible of decision to this 
Board. 

Although section 301 has not been complied with by the parties, 
the Board has jurisdiction of this dispute, as it is and has been one 
likely substantially to interrupt commerce. 

The carriers parties hereto maintain that the direction of this 
Board in Decision No. 2, extending the national agreements, 
orders, etc., of the Railroad Administration as a modus vivendt 
should be terminated at once; and that the matter should be 
remanded to the individual carriers and their employees for 
negotiation and individual agreement. 

The organizations maintain that the national agreements, orders, 
etc., with certain modifications desired by the employees should be 
held by this Board to constitute just and reasonable rules; and 
should be applied to all carriers parties to the dispute, except to 
the extent that any carrier may have entered into other agree- 
ments with its employees. They maintain that local conferences 
requiring necessarily the participation of thousands of railroad 
employees for several weeks would constitute an economic waste 
and would produce a multiplicity of controversies as well as irrita- 
tion and disturbance. They also urge that to require local confer- 
ences would be to expose the local organizations on the several 
carriers to the entire power and weight of all the carriers acting 
through the Association of Railway Executives on the conferring 
carrier; that such a disparity of force would produce an inequitable 
result highly provocative of discontent and likely to result in 
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traffic interruptions. They, accordingly, insist that the conference 
should be national. 

The carriers maintain that rules negotiated by the employees 
and officeis who must live under them are most satisfactory; that 
the participants in such negotiations know the intent of the rules 
agreed to and advise their fellow workmen and officers accord- 
ingly, thereby avoiding a litigious attitude on both sides; that sub- 
stantial differences exist as between the several carriers with rela- 
tion to the demands of the service, necessary division of labor, 
and other factors, which differences should be reflected in the 
rules; that these local differences can be given proper consideration 
only by local conferences. The carriers refuse to confer nationally. 

The Labor Board is of the opinion that there is merit in the 
contentions of each party, and has endeavored to take action 
which will secure some of the advantages of both courses. 

This Board is unable to find that all rules embodied in the 
national agreements, orders, etc., of the Railroad Administration 
constitute just and reasonable rules for all carriers parties to the 
dispute. It must therefore, refuse the indefinite extension of the 
national agreements, orders, etc., on all such carriers as urged by 
the employees. 

This Board also deems it inadvisable to terminate at once its 
direction of Decision No. 2 and to remand the dispute to the 
individual carriers and their employees. Such a course would 
leave many carriers and their employees without any rules regu- 
lating working conditions. 

If the Labor Board should remand the dispute to the individual 
carriers and their employees and should keep the direction of 
Decision No. 2 in effect until agreements should be arrived at, it 
is possible that agreements might not be arrived at. 

The Labor Board believes, nevertheless, that certain subject 
matters now regulated by rules of the national agreements, orders, 
etc., are local in nature and require consideration of local condi- 
tions. It also believes that other subject matters now so regulated 
are general in character and that substantial uniformity in rules 
regulating such subject matters is desirable. 

The Board also believes that certain rules are unduly burden- 
some to the carriers and should in justice be modified. It may well 
be that other rules should be modified in the interest of employees. 

To secure the performance of the obligation to confer on this 
dispute, imposed by law on officers and employees of carriers, to 
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bring about the recognition in rules of differences between carriers 
where substantial, to preserve a degree of uniformity in rules 
regulating subject matters of a general nature, to prevent to some 
extent the operation in negotiations of a possible disparity of 
power as between the carriers and their employees, and to enable 
the representatives of employees of each carrier and the officers of 
that carrier to participate in the formulation of rules under which 
they must live, the Labor Board has determined upon the follow- 
ing action: : 

Decision.—1. The direction of the Labor Board in Decision 
No. 2, extending the rules, working conditions, and agreements in 
force under the authority of the United States Railroad Adminis- 
tration, will cease and terminate July 1, 1921. 

2. The Labor Board calls upon the officers and system organiza- 
tions of employees of each carrier, parties hereto, to designate and 
authorize representatives to confer and to decide so much of this 
dispute relating to rules and working conditions as it may be 
possible for them to decide. Such conferences shall begin at the 
earliest possible date. Such conferences will.keep the Labor Board 
informed of final agreements and disagreements to the end that 
this Board may know prior to July 1, 1921, what portion of the 
dispute has been decided. The Labor Board reserves the right 
to terminate its direction of Decision No. 2 at an earlier date than 
July 1 with regard to any class of employees of any carrier if it 
shall have reason to believe that such class of employees is unduly 
delaying the progress of the negotiations. The Board also reserves 
the right to stay the termination of the said direction to a date 
beyond July 1, 1921, if it shall have reason to believe that any 
carrier is unduly delaying the progress of the negotiations. Rules 
agreed to by such conferences should be consistent with the prin- 
ciples set forth in Exhibit B, hereto attached. 

3. The Labor Board will promulgate such rules as it determines 
just and reasonable as soon after July 1, 1921, as is reasonably 
possible and will make them effective as of July 1, 1921, and 
applicable to those classes of employees of carriers parties hereto 
for whom rules have not been arrived at by agreement. 

4, The hearings in this dispute will necessarily proceed in order 
that the Labor Board may be in position to decide with reasonable 
promptness rules which it may be necessary to promulgate under 
section 3 above. 

5. Agreements entered into since March 1, 1920, by any carrier 


RULES AND WORKING CONDITIONS 709 


and representatives of its employees shall not be affected by this 
decision. . . . 


Exhibit B. 
Exhibit Referred to in Decision No. 119. 


PRINCIPLES. 


1. An obligation rests upon management, upon each organiza- 
tion of employees, and upon each employee to render honest, 
efficient, and economical service to the carrier serving the public. 

2. The spirit of cooperation between management and em- 
ployees being essential to efficient operation, both parties will so 
conduct themselves as to promote this spirit. 

3. Management having the responsibility for safe, efficient, 
and economical operation, the rules will not be subversive of neces- 
sary discipline. 

4, The right of railway employees to organize for lawful objects 
shall not be denied, interfered with, or obstructed. 

5. The right of such lawful organization to act toward lawful 
objects through representatives of its own choice, whether em- 
ployees of a particular carrier or otherwise, shall be agreed to by 
management. 

6. No discrimination shall be practiced by management as 
between members and nonmembers of organizations or as between 
members of different organizations, nor shall members of organiza- 
tions discriminate against nonmembers or use other methods than 
lawful persuasion to secure their membership. Espionage by 
carriers on the legitimate activities of labor organizations or by 
labor organizations on the legitimate activities of carriers should 
not be practiced. 

7. The right of employees to be consulted prior to a decision 
of management adversely affecting their wages or working con- 
ditions shall be agreed to by management. This right of partici- 
pation shall be deemed adequately complied with if and when the 
representatives of a majority of the employees of each of the sev- 
eral classes directly affected shall have conferred with the manage- 
ment. 

8. No employee should be disciplined without a fair hearing 
by a designated officer of the carrier. Suspension in proper cases 
pending a hearing, which shall be prompt, shall not be deemed a 
violation of this principle. At a reasonable time prior to the hear- 
ing he is entitled to be apprised of the precise charge against him. 
He shall have reasonable opportunity to secure the presence of 
necessary witnesses and shall have the right to be there represented 
by a counsel of his choosing. If the judgment shall be in his favor, 
he shall be compensated for the wage loss, if any, suffered by him. 

9. Proper classification of employees and a reasonable definition 
of the work to be done by each class for which just and reasonable 
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wages are to be paid is necessary, but shall not unduly impose 
uneconomical conditions upon the carriers. 


10. Regularity of hours or days during which the employee is _ 


to serve or hold himself in readiness to serve is desirable. 

11. The principle of seniority long applied to the railroad ser- 
vice is sound and should be adhered to. It should be so applied 
as not to cause undue impairment of the service. 

12. The board approves the principle of the eight-hour day, 
but believes it should be limited to work requiring practically 
continuous application during eight hours. For eight hours’ pay 
eight hours’ work should be performed by all railroad employees 
except engine and train service employees, regulated by the 
Adamson Act, who are paid generally on a mileage basis as well 
as on an hourly basis. 

13. The health and safety of employees should be reasonably 
protected. 

14. The carriers and the several crafts and classes of railroad 
employees have a substantial interest in the competency of ap- 
prentices or persons under training. Opportunity to learn any 
craft or occupation shall not be unduly restricted. 

15. The majority of any craft or class of employees shall have 
the right to determine what organization shall represent members 
of such craft or class. Such organization shall have the right to 
make an agreement which shall apply to all employees in such 
craft or class. No such agreement shall infringe, however, upon 
the right of employees not members of the organization repre- 
senting the majority to present grievances either in person or by 
representatives of their own choice. : 

16. Employees called or required to report for work, and re- 
asus but not used, should be paid reasonable compensation 
theretor. 


2. CONTRACTING OF REparrRs: RarLtROoAD LaBoR BoarD DEcISION 
No. 982! 


Question.—Are the contracts which the Indiana Harbor Belt 
Railroad Co. has let for the operation of its railway shops in viola- 
tion of the transportation act, 1920, and of the wage and rule 
decisions of the Railroad Labor Board, and do said contracts 
remove from under the jurisdiction of the Railroad Labor Board 
the employees who, under said contractor, are performing shop 
work for the carrier? 

Statement of facts—History of contracts—The stock of the In- 
diana Harbor Belt Railroad Co. is owned by four carriers, as 


1 Railways Employees’ Department, A. F. of L. (Federated Shop Crafts), v. In- 
diana Harbor Belt Railroad Company, Decisions of United States Railroad Labor 
Board, vol. 3, p. 332 (May 9, 1922). See Vanderblue and Burgess, pp. 388-390, 
and Jones, p. 581. 


ee 
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follows: New York Central Railroad Co., 30 per cent; Michigan 
- Central Railroad Co., 30 per cent; Chicago, Milwaukee & St. 
Paul Railway Co., 20 per cent; and Chicago & North Western. 
Railway Co., 20 per cent. 

January 1, 1921, the carrier posted a notice that its car-repair 
shop at Burnham would be shut down January 19, 1921, and on 
January 17, 1921, the carrier posted another notice, stating that 
the Burnham Car Repair Co. would take charge of the work at that 
point. The parties entered into a contract January 29, 1921, 
covering the carrier’s car-repair work at Burnham and West 
Hammond. 

July 1, 1921, the parties entered into a new contract for Burn- 
ham and West Hammond, identical with the first, except that the 
percentage for compensation of contractor was reduced from 12 
per cent to 5 per cent. 

On January 19, 17 men were laid off by the carrier. 

About January 20, 1921, the Burnham Car Repair Co. took 
over the car-repair work of the carrier at its rip track at Calumet 
Park. 

On January 28, 1921, the Burnham Car Repair Co. was chartered 
under the laws of the State of Illinois. . . . 

March 30, 1921, application was made by the Burnham Car 
Repair Co. to the secretary of state of Indiana for a license to 
operate as a foreign corporation in Indiana, which license was 
granted April 2, 1921. ... 

About March 29, 1921, a notice was posted by the carrier at 
Norpaul car-repair yards to the effect that the carrier would dis- 
continue the operation of the yards on April 2. 

Subsequently said yards were operated by J. H. Van Name, who 
was prior thereto an employee of the company. He operated these 
yards only a few weeks and then returned to the employ of the 
carrier. His contract contained a clause providing for its termina- 
tion by either party on 10 days’ notice. 

Under date of September 16, 1921, the carrier entered into an 
agreement with the Burnham Car Repair Co. by which said com- 
pany contracted to do all the carrier’s car-repair work at Blue 
Island, Michigan Avenue, West Gibson, Gibson Transfer, Calumet 
Park, Norpaul, and Argo. 

This contract evidently superseded all the above-mentioned 
prior car-repair contracts between said parties, and contained a 
number of new provisions, but in its main features is the same as its 
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predecessors. It covers all the car-repair work on said rail- 
roadyy man ; 


SEPTEMBER 16, 1921. 

This agreement, made this 16th day of September, 1921, by and 
between the Indiana Harbor Belt Railroad Company, hereinafter 
called the ‘‘railroad,’’ and Burnham Car Repair Co., hereinafter 
called the ‘‘car company.” 

In consideration of the mutual covenants and conditions here- 
inafter set forth, the parties hereto do agree as follows: 

1. The car company agrees to make repairs at Blue Island, IIl., 
Michigan Avenue, Ind., West Gibson, Ind., Gibson Transfer 
(L. C. L.), Ind., Calumet Park, Il., Norpaul, Ill., and Argo, IIL, 
in accordance with instructions of the railroad’s foreman, such 
cars as the railroad may desire to have repaired. The car com- 
pany agrees to make any repairs that the railroad may require 
it to make in its various yards, and agrees further to furnish such 
men for wrecking service as the railroad may call for. The rail- 
road’s foreman shall designate the work to be done by the car 
company on each car, and no repairs shall be made except as 
authorized by the railroad’s foreman. All repairs shall be made in 
a manner satisfactory to the foreman of the railroad. Upon 
completion of repairs as ordered, the railroad foreman shall certify 
therefore as to quality, quantities, sizes and weights of materials 
used in said repairs. The railroad foreman shall have no authority 
to change this agreement, waive any of its provisions or permit 
any act or practice inconsistent therewith. 

2. Tools, shop machinery, equipment and supplies necessary 
to carry on the repair work for the railroad shall be furnished by 
the railroad. 

3. The car company may use the shops, machinery and equip- 
ment of the railroad located at Blue Island, Ill., Michigan Avenue, 
Ind., West Gibson, Ind., Gibson Transfer (L. C. L.), Ind., Calu- 
met Park, Ill., Norpaul, Ill., and Argo, Ill., in making such repairs 
for the railroad and in making repairs for others, but repairs of 
the railroad shall at all times be given preference. 

4. The railroad will maintain and own the material stock. It 
being understood that material on hand at Blue Island, IIL, 
Michigan Avenue, Ind., West Gibson, Ind., Gibson Transfer 
(L. C. L.), Ind., Calumet Park, Ill., Norpaul, Ill., and Argo, IIL, 
will be subject to supervision and inspection by the railroad store- 
keeper. As additional material is required requisitions will be 
made by the car company on a form to be prescribed and fur- 
nished by the railroad, such requisitions to be approved by the 
railroad master car builder. Monthly disbursement statement 
of material used will be prepared from the stock books as in- 
structed by the master car builder. 

5. Repair cards covering shall be made by the car company in 
accordance with A. R. A. rules which among other things provides 


 * 
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for a separate and individual card for each car repaired. Such 
repair cards for cars on which the repairs are completed shall be 
forwarded daily to the railroad master car builder at Gibson, Ind. 

_ 6. All scrap and reclaimed material other than lumber shall be 
separately listed on the bill for the car from which obtained and 
except as the railroad’s representative shall designate it for use 
in these repairs, shall be returned by the car company to the rail- 
road loaded on cars and shipped as directed by the railroad master 
car builder... . 

7. Applied labor charged shall be in accordance with approved 
schedule of piecework rates of pay as effective January 1, 1921, 
which is attached and made a part hereof, and such additional 
schedules as may be hereafter approved by the railroad and ac- 
cepted in writing by the car company, such schedules finally ap- 
proved and accepted in writing to become a part of this contract. 

8. The car company shall pay for all labor and supervision 
furnished by it in performing work for the railroad hereunder. 
As compensation for the work performed for the railroad here- 
under, the railroad shall pay to the car company the actual cost 
of all labor engaged in performing work for the railroad, plus 5 
per cent of the actual cost of said labor. The car company shall 
keep accurate account of all such expenditures and shall keep and 
furnish such other records, reports, and accounts as the railroad 
may require. The railroad shall have access at all reasonable times 
to the reports, records, and accounts of the car company for the 
purpose of determining the accuracy of its charges. The car 
company shall promptly, after the close of each calendar month, 
render, in the form prescribed by the master car builder of the 
railroad, a bill for the work on all cars completed and accepted by 
the railroad foreman during said month, and if correct, the rail- 
road shall pay said bills within 30 days after the receipt of the 
same. The compensation as hereinbefore provided shall be ac- 
cepted by the car company in full payment for work performed for 
the railroad under this contract. 

9. The men in the employ of the car company will be required 
to familiarize themselves with the operating rules of the railroad 
in so far as pertaining to locking of switches, blue flag, and light 
protection and safety rules generally that are now in effect or that 
may hereafter become effective of which due and timely notice 
will be given. 

10. The railroad company shall indemnify and save harmless 
the car company from any and all claim or claims for injury to 
or death of persons in any way arising or growing out of the car 
repair work performed by said car company for the railroad here- 
under, whether such injury or death shall be due to the negligence 
of the car company or otherwise. If any suit be commenced 
against the car company separately or against the railroad and 
car company jointly upon any claim or claims in respect to which 
the railroad company has herein agreed to indemnify and save 
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harmless the said car company, then the railroad company shall 
upon notice of the pendency of such suit assume the defense of 
such suit and save the said car company harmless from all loss- 
and from all cost by reason thereof. 

11. The car company shall not be charged for the use of the 
railroad’s tools, shops, machinery, equipment, or other facilities 
of the railroad while making repairs for the railroad, but the car 
company shall pay the railroad for the use of said tools, shops, 
machinery and equipment or other facilities of the railroad while 
making repairs for others than the railroad, amounts to be agreed 
upon by the railroad and the car company. If, at any time, the 
parties hereto are unable to agree upon amounts to be charged 
the car company for the use of the tools, shops, machinery, and 
equipment or other facilities of the railroad, said amount shall be 
determined by three arbitrators, one to be chosen by the railroad, 
one by the car company, and one by the two so chosen. If the 
arbitrators chosen by the parties hereto are unable to agree upon 
the third arbitrator, then the third arbitrator shall be appointed 
by any judge of a court of record in Cook County, III. 

12. The car company shall furnish in form satisfactory to the 
railroad a bond for an amount of $15,000 conditioned for the 
faithful performance by the car company of this agreement, and 
indemnifying the railroad against any liens on account of work 
performed by the car company. 

13. This agreement may be terminated by either party hereto 
by giving 60 days’ written notice to the other party. 

Inp1ana Harpor Bett RaitRroapd Co., 
By GEORGE HANNAEUR, 

BurNHAM Car ReEparr Co., 
By Joun W. JARANOWSKI. 


Dispute arising from contracts.—Following the action of the 
carrier in contracting the car-repair work at Burnham, the griev- 
ance committee of the Brotherhood Railway Carmen of America 
representing the carmen employees, held a conference January 21, 
1921, with the master car builder of the carrier. At this conference 
the action of the carrier in discharging its employees and contract- 
ing its shop work at Burnham was discussed, and the minutes of 
the conference, signed by both parties, contain this statement: 


It was explained to the committee that this action was brought 
about by contract having been executed as between this company 
and the Burnham Car Repair Co., which contract specifies that 
they are to take over and operate this shop and facility. 


As the other contracts hereinbefore referred to followed in rapid 
Sequence, many communications were addressed to the carrier by 
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the representatives of the various classes of employees concerned, 
asking for conferences in which to consider the grievances of the 
employees arising from their discharge and from the arbitrary 
setting up by the carrier of new wages and working conditions by 
virtue of said contracts. 

The carrier declined to hold any further conference with the 
representatives of the employees on the ground that it no longer 
had a car department, that the shop employees were the employees 
of the contractor and not of the carrier, and that said employees 
were not subject to the provisions of the transportation act, 1920. 

Pursuant to the dispute which arose in the one conference held 
as aforesaid, and to the various refusals of the carrier to hold 
further conferences, the employees through their system federation 
filed two ex-parte disputes with the Railroad Labor Board, involv- 
ing the questions herein considered. Operations under these con- 
tracts generated several incidental disputes, but they are all 
dependent on the one main question. 

Opinion.—The employees contend: 

(1) That the contracts involved herein are not in good faith, but 
are mere subterfuges, designed to evade the provisions of the 
transportation act and the decisions of the Railroad Labor Board; 
and 

(2) That, even if the contracts are in good faith, they are in 
violation of the transportation act and in conflict with the deci- 
sions of the Railroad Labor Board. 

The board is of the opinion that the employees failed to sub- 
stantiate their contention that the contracts are actually fraud- 
ulent, and that they are mere subterfuges contrived to evade the 
transportation act. Obviously they do evade the act, but the 
carrier contends that it is a lawful evasion. 

This contract system is not an innovation recently born of the 
desire to circumvent the transportation act. It existed long before 
the transportation act was ever dreamed of. In fact, it was prac- 
ticed as far back as 1855 on the Philadelphia, Wilmington & Balti- 
more Railroad and it is pertinent to note that the actual operation 
of the trains on this road was let by contract. 

This leads up to the remaining and principal issue in this case— 
namely, had the carrier the right to enter into such contracts as 
takes this class of employees from under the application of the 
transportation act and the jurisdiction of the Railroad Labor 


Board? 
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No more important dispute has ever come before the Labor 
Board for adjudication. It goes to the vitals of the transportation 
act. If the carrier can legally do the thing which has been done ~ 
under these contracts, then the entire transportation act can be 
nullified and the will of the Congress of the United States set at 
naught. If one class of employees can thus be taken from under 
the application of the act, there is no sound reason why each and 
every railroad employee in the United States can not be given like 
treatment. One class of employment lends itself as readily to this 
method as another. Contracts have been recently entered into by 
various carriers, purporting to turn over to so-called independent 
contractors the work of the following classes of employees. 

(1) The six shop crafts, (2) the maintenance of way employees, 
(3) certain employees embraced in the clerks’ organization, (4) 
the firemen and oilers, (5) the hostlers, embraced in the engine 
service, and (6) the signal department employees. 

It is intimated by the carrier that, perhaps, the actual operation 
of the trains could not be let to an independent contractor, because 
that would be a violation of the carrier’s charter; that it would not 
be permitted to transfer the very power for the exercise of which it 
had been created, unless it delegated it to another common carrier. 
This is not a clear distinction, for the carrier in such a case would 
still be answerable to the public for the performance of its functions 
as a common carrier, and would not have contracted away this 
responsibility. It would merely have changed its method of pay- 
ing its transportation employees, as it has its shop employees in 
the case under consideration. 

The object of the transportation act was to prevent interruption 
to traffic, growing out of disputes between carriers and their em- 
ployees. Such controversies had for years periodically harassed 
the public, blocked commerce, stagnated business, destroyed 
property values, and visited great inconvenience and suffering 
upon millions of people. At a time when our country was in no 
condition to undergo further repetitions of such unfortunate 
experiences and when they were possible on a much larger scale 
than ever before, Congress endeavored to provide a method for the 
adjustment of railway labor troubles. In the transportation act, 
1920, the Government enjoins upon all carriers, and their officers, 
employees, and agents, the duty to ‘exert every reasonable effort 
and adopt every available means to avoid any interruption to the 
operation of any carrier, growing out of any dispute between the 
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carrier and the employees or subordinate officials thereof.” Elab- 
orate provisions are made in this act for conferences between the 
parties for the settlement of disputes and, in the event of a failure 
to agree, for the hearing and decision of them by adjustment 
boards and by the Railroad Labor Board. 

When Congress in this act speaks of railroad employees it un- 
doubtedly contemplates those engaged in the customary work 
directly contributory to the operation of the railroads. It is 
absurd to say that carriers and their employees would not be per- 
mitted to interrupt commerce by labor controversies unless the 
operation of the roads was turned over to contractors, in which 
event the so-called contractors and the railway workers might 
engage in industrial warfare ad libitum. 

In other words, Congress did not say to the carriers, ““you must 
not precipitate trouble by the adoption of arbitrary measures 
with your employees, but you may delegate to a contractor the 
power to violate and annul all your agreements, and if it happens 
to result in an interruption to traffic, the public will be deprived of 
such protection as the transportation act could give.” Asa matter 
of fact, that is practically the sole effect of the contracts involved 
in this case. 

A strike by the employees of a contractor or contractor-agent of 
a carrier would as effectually result in an interruption to traffic as 
if the men were the direct employees of the carrier. 

To the outside observer, and so far as the public is concerned, 
the car-repair department of this carrier has undergone no real 
change. The carrier’s own shops along its own lines are maintain- 
ing the carrier’s car equipment exactly as they did before these 
contracts were made. Very largely, the carrier’s same foremen 
and inspectors are in charge and its same careful supervision is 
being exercised. The carrier is furnishing all the necessary mate- 
rial from its own stores and supply houses as it did before. The 
employees of the contractor are riding the carrier’s shop train 
gratis from their homes to their work just as they did before, 
except that no passes are issued to them for fear of violating the 
law. When a wreck occurs anywhere on the carrier’s property 
the employees of the contractor go out and look after it. The 
employees of the contractor are required to familiarize themselves 
with the operating rules of the railroad pertaining to safety. The 
carrier is carrying accident insurance on the contractor’s em- 
ployees. The carrier’s tools, machinery, and equipment are all 
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being used in the operation, and the contractor had none of his 

own. The contractor has no leasehold on the plant or shops of 

the carrier. The carrier says it is free to do any of its work any-~ 
where else, as it sees fit. On 60 days’ notice, either party can 

terminate the contract. The contractor does not even have any 

control over the wages paid the employees. The contract contains 

the carrier’s ready-made piecework schedule, which the contractor 

must use. ; 

There need be no misunderstanding of this situation. The 
contractor performs only one useful function in this operation— 
he is the medium or channel through which the piecework system 
was substituted for the lawfully established wage scale. The con- 
tractor’s compensation for this is 5 per cent of the amount of the 
pay roll, and the rate of pay is carefully limited by the piecework 
provisions in the contract. The contractor takes absolutely no 
risk. 

The carrier was a party to Decisions Nos. 2 and 147 of the Rail- 
road Labor Board, fixing wages for this class of employees. The 
carrier put into effect both of these decisions. 

In the able brief of the carrier’s counsel, several decisions of 
Federal courts are cited which construe contracts more or less 
similar to those involved herein and which define and construe the 
relationship of the railroad company, the contractor, and those 
who work for the contractor. 

These cases involve the question of the railroad company’s 
liability for injuries incurred by the contractor’s employees, 
usually under the Federal employers’ liability act. 

None of these cases are in point here, because a different prin- 
ciple and a different statute are involved. The principle involved 
in all those cases is the duty and responsibility of the employer to 
the employee. The Federal employers’ liability act has for its 
purpose the compensation of employees injured in the service of 
the employer. 

That statute affected only the private relations between the 
employer and the employee. Naturally, it sought no purpose and 
contained no provision that could be construed as a denial of the 
carrier’s right to contract its work and relieve itself of liability for 
injury to employees and others. 

On the other hand, the transportation act was not enacted 
primarily for the protection of the rights of either carrier or em- 
ployee, except in so far as such protection was involved in the 
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paramount purpose of the act; that is, to insure to the public, as 
far as possible, efficient and uninterrupted railway transportation 
by protecting the people from the loss and suffering incident to 
the interruption to traffic growing out of controversies between the 
carriers and the employees who do their work. This act is the 
congressional assertion of a public right. 

It may seem immaterial to the public what method or arrange- 
ment the carrier adopts to secure the performance of the work 
essential to its operation. But it is immensely important to the 
public that this work be carried on in a peaceful and orderly man- 
ner. It may seem immaterial to the public for the carrier to con- 
tract any of its work. But it is important if by such contract the 
carrier seeks to remove its employees from under the application 
of a law which the people have enacted for the purpose of main- 
taining industrial peace on the railways. There is a public interest 
in the carrier’s methods greater than may appear on the surface. 
The contracts herein involved violate the spirit and purpose of 
the transportation act, and in effect set aside the wage decisions 
of the Railroad Labor Board to which the carrier was a party and 
which the carrier put into effect. 

To all intents and purposes, the contractor’s operations consti- 
tute a department of the carrier, with a piecework system which 
has been forced upon the men by the discharge of some and the 
dread of discharge and unemployment of others, and which has 
never been submitted to the Railroad Labor Board in the form of 
a dispute, as a compliance with the statute requires. The con- 
tractor is, in effect, merely an agent of the carrier. 

The board can understand how the carrier reached the con- 
clusion that it had the right to make such contracts, because some- 
what similar ones had been made through a long course of years; 
but those precedents have been robbed of their potency by the 
enactment of the transportation act, which the courts of the 
country, without exception so far, have declared to be constitu- 
tional. 

Decision.—The Railroad Labor Board therefore decides: 

(1) That the various contracts entered into between the Indiana 
Harbor Belt Railroad Co. and the Burnham Car Repair Co., for 
the operation of its railway shops, and particularly the one bearing 
date of September 16, 1921, are in violation of the transportation 
act, 1920, in so far as they purport or are constructed by the car- 
rier to remove said employees from the application of said act, 
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and that those provisions of the contracts affecting the wages and 
working rules of said employees are in violation of Decisions Nos. 
2, 119, and 147 of the Railroad Labor Board. 

(2) That the shop employees of said contractor are under the 
jurisdiction of the Railroad Labor Board and subject to the appli- 
cation of the transportation act, 1920, and Decision No. 147. 

(3) The carrier is directed to take up with any employee the 
matter of reinstatement upon the application of the interested 
employee or his representative. 

This decision rests upon the facts of this particular case, and 
the decision of each of the other contract cases pending before the 
Labor Board will rest upon its own facts and the general principles 
herein declared. 


3. EMPLOYEE REPRESENTATION ! 


This case involves the construction of Title III of the Transpor- 
tation Act of 1920, c. 91, 41 Stat. 456, 469. The Title provides 
for the settlement of disputes between railroad companies en- 
gaged in interstate commerce and their employees, and as a means 
of securing this, it creates a Railroad Labor Board and defines 
its functions and powers. 

The Pennsylvania Railroad Company began this action by a. 
bill in equity against the Railroad Labor Board and its individual 
members in the District Court for the Northern District of Illinois, 
where the Board has its office, averring that the suit involved more 
than $3,000, and praying an injunction against the defendants’ 
alleged unlawful proceedings under the act and especially against 
their threatened official publication under § 313 of the Title that 
the Railroad Company had violated the Board’s decision under 
the act. 

The defendants moved to dismiss the bill on the ground that 
the suit was one against the United States without its consent, 
and also for want of equity and a lack of a cause of action. They 
also filed an answer making the same objections to the bill as in 
the motion and setting forth by exhibits more in detail the pro- 
ceedings before the Board and its decisions. The District Court 
heard the case on the bill, motion and answer, and granted the 
injunction as prayed. The Board appealed to the Circuit Court 
of Appeals, which reversed the decree and directed the dismissal 


1 Pennsylvania Railroad Company v. United States Railroad Labor Board, 261 
U.S. 72 (February 19, 1923). See Vanderblue and Burgess, pp. 387-388, and Jones, 
p. 574 n. 
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of the bill. The decree of the Circuit Court of Appeals, not being 
made final by the statutes, the case is brought here by appeal 
under § 241 of the Judicial Code. 

On December 28, 1917, the President, by authority of the Act 
of Congress of August 29, 1916, c. 418, 39 Stat. 619, 645, took over 
the railroads of the country, including that of the complainant, 
and operated them through the Director General of Railroads 
until March 1, 1920, when, pursuant to the Transportation Act 
of 1920, possession of them was restored to the companies owning 
them. During his operation, the Director General had increased 
wages and established the rules and working conditions by what 
were called National Agreements with National Labor Unions 
composed of men engaged in the various railroad crafts. Further 
demands by employees through such unions were presented to 
the Director General and were pending and undetermined when 
the Transportation Act was approved. Conferences were held 
between the heads of the labor unions, signatories to the National 
Agreement, and representatives of the railroads after the rail- 
roads were restored to private ownership, but without successful 
issue. When the members of the Labor Board were appointed - 
and organized, April 15, 1920, it assumed jurisdiction of these 
demands and proceeded to deal with them. It rendered its de- 
cision as to the wage dispute on July 20, 1920, and postponed 
that as to rules and working conditions until April 14, 1921, when 
it decided that such rules and working conditions as were fixed in 
the so-called National Agreements under the Director General 
and had been continued by the Board as a modus vivendi should 
end July 1, 1921, and remanded the matter to the individual car- 
riers and their respective employees, calling upon them in the case 
of each railroad to designate representatives to confer and decide 
so far as possible respecting rules and working conditions for the 
operation of such railroad and to keep the Board advised of the 
progress toward agreement. The Board accompanied this de- 
cision (No. 119) with a statement of principles or rules of decision 
which it intended to follow in consideration and settlement of 
disputes between the carriers and employees. The only two here 
important are $§ 5 and 15, as follows: 

“5. The right of such lawful organization to act toward lawful 
objects through representatives of its own choice, whether em- 
ployees of a particular carrier or otherwise, shall be agreed to by 


management. 
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“15. The majority of any craft or class of employees shall have 
the right to determine what organization shall represent members 
of such craft or class. Such organization shall have the right to 
make an agreement which shall apply to all employees in such 
craft or class. No such agreement shall infringe, however, upon 
the right of employees not members of the organization repre- 
senting the majoiity to present grievances either in person or by 
representatives of their own choice.” 

On June 27, 1921, the Board announced that some carriers in 
conference with their employees had agreed upon rules and work- 
ing conditions and others had not. As to the latter the Board 
continued the old rules and working conditions until it should 
render a decision as to them. 

In May, 1921, the officers of the Federation of Shop Crafts of 
the Pennsylvania System, a labor union of employees of that 
System engaged in shop work, and affiliated with the American 
Federation of Labor, met the representatives of the Pennsylvania 
Railroad Company. They said they represented a majority of 
the employees of the Pennsylvania System in those crafts and were 
prepared to confer and agree upon rules and working conditions. 
The Pennsylvania representatives refused to confer with the Fed- 
eration for lack of proof that it did represent such a majority, and 
said they would send out a form of ballot to their employees 
asking them to: designate thereon’ their representatives. The 
Federation officers objected to this ballot because it was not in 
accordance with Principles 5 and 15 of the Board in that it made 
no provision for representation of employees by an organization, 
but specified that those selected must be natural persons, and such 
only as were employees of the Pennsylvania Company, and also 
because it required that the representatives of the employees 
should be selected regionally rather than from the whole system. 
The result was that the company and the Federation each sent 
out ballots. The Federation then filed a complaint under § 307 
of the Transportation Act, against the Pennsylvania Company, 
complaining on behalf of its members directly interested of the 
Company’s course in respect of the ballots. The Company ap- 
peared, a hearing was had and the Board decided (Decision No. 
218) that neither of the ballots sent out by the parties was proper, 
that representatives so chosen were not proper representatives 
and that rules and working conditions agreed upon by them would 
be void. It further appeared that the votes cast on the Company’s 
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ballots were something more than 3,000 out of more than 33,000 
employees entitled to vote. The Federation had advised its mem- 
bers not to vote on the Company’s ballots. What the result was 
in the vote of the Federation ballots did not appear. The persons 
chosen by the 3,000 votes on the Company’s ballots conferred 
with the Pennsylvania Company’s representatives and agreed 
upon rules and working conditions. The Board in its decision 
ordered a new election for which rules were prescribed and a form 
of ballot was specified, on which labor organizations as well as 
individuals could be voted for as representatives at the option of 
the employee. 

The Company on September 16, 1921, applied to the Board to 
vacate this decision on the ground that there was no dispute before 
the Board of which by Title III of the Transportation Act the 
Board was given jurisdiction. After a hearing the Board declined 
to vacate its order but said that it would allow the Company to be 
heard on the question of the ratification of its shop craft rules by 
representatives of the crafts concerned when fairly selected. 

Title III of the Transportation Act of 1920 bears the heading 
“Disputes Between Carriers And Their Employees And Subor- 
dinate Officials.” 

Section 301 makes it the duty of carriers, their officers, em- 
ployees and subordinate officials, to exert every reasonable effort 
to avoid interruption to the operation of an interstate commerce 
carrier due to a dispute between the carrier and its employees, and 
further provides that such disputes shall be considered and if 
possible decided “‘in conference between representatives designated 
and authorized so to confer by the carriers, or the employees or 
subordinate officials thereof, directly interested in the dispute.” 

The section concludes: 

“Tf any dispute is not decided in such conference, it shall be 
referred by the parties thereto to the board which under the pro- 
visions of this title is authorized to hear and decide such dispute.” 

Section 302 provides for the establishment of railroad boards of 
adjustment by agreement between any carrier, group of carriers, 
or the carriers as a whole, and any employees or subordinate 
officials of carriers, or organization or groups of organizations 
thereof. No such boards of adjustment were established when 
this controversy arose. 

Section 303 provides for hearing and decision by such boards of 
adjustment upon petition of any dispute involving only griev- 
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ances, rules or working conditions not decided as provided in 
§ 301. 

Sections 304, 305 and 306 provide for the appointment and- 
organization of the “Railroad Labor Board” composed of nine 
members, three from the Labor Group, three from the Carrier 
Group, and three from the Public Group. 

Section 307 (a) provides that when a labor adjustment board 
under § 303 has not reached a decision of a dispute involving 
grievances, rules or working conditions in a reasonable time, or 
when the appropriate adjustment board has not been organized 
_ under § 302, the Railroad Labor Board “ (1) upon the application 
of the chief executive of any carrier or organization of employees 
or subordinate officials whose members are directly interested in 
the dispute, (2) upon a written petition signed by not less than 100 
unorganized employees or subordinate officials directly interested 
in the dispute, or (8) upon the Labor Board’s own motion if it is 
is of the opinion that the dispute is likely substantially to inter- 
rupt commerce, shall receive for hearing, and as soon as practicable 
and with due diligence decide, any dispute involving grievances, 
rules, or working conditions which is not decided as provided in 
section 301.” 

Paragraph (b) of the same section provides for a hearing and 
decision of disputes over wages. 

Paragraph (c) makes necessary to a decision of the Board the 
concurrence of five members, of whom, in the case of wage dis- 
putes, a member of the Public Group must be one. The paragraph 
further provides that 

‘All decisions of the Labor Board shall be entered upon the 
records of the board and copies thereof, together with such state- 
ment of facts bearing thereon as the board may deem proper, 
shall be immediately communicated to the parties to the dispute, 
the President, each Adjustment Board, and the [Interstate Com- 
merce] Commission, and shall be given further publicity in such 
manner as the Labor Board may determine.” 

Paragraph (d) requires that decisions of the Board shall estab- 
lish standards of working conditions which in the opinion of the 
Board are just and reasonable. 

Section 308 prescribes other duties and powers of the Labor 
Board, among which is that of making “regulations necessary for 
the efficient execution of the functions vested in it by this title.” 

Section 309 prescribes that: 
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“Any party to any dispute to be considered by an Adjustment 
Board or by the Labor Board shall be entitled to a hearing either 
in person o1 by counsel.” 

Section 313 is as follows: 

“The Labor Board, in case it has reason to believe that any 
decision of the Labor Board or of an Adjustment Board is violated 
by any carrier, or employee or subordinate official, or organization 
thereof, may upon its own motion after due notice and hearing to 
all persons directly interested in such violation, determine whether 
in its opinion such violation has occurred and make public its 
decision in such manner as it may determine.” 


Mr. Cuier Justice Tart, after stating the case as above, de- 
livered the opinion of the Court. 

It is evident from a review of Title III of the Transportation 
Act of 1920 that Congress deems it of the highest public interest 
to prevent the interruption of interstate commerce by labor dis- 
putes and strikes, and that its plan is to encourage settlement 
without strikes, first by conference between the parties; failing 
that, by reference to adjustment boards of the parties’ own choos- 
ing, and if this is ineffective, by a full hearing before a National 
Board appointed by the President, upon which are an equal num- 
ber of representatives of the Carrier Group, the Labor Group, 
and the Public. The decisions of the Labor Board are not to be 
enforced by process. The only sanction of its decision is to be 
the force of public opinion invoked by the fairness of a full hearing, 
the intrinsic justice of the conclusion, strengthened by the official 
prestige of the Board, and the full publication of the violation of 
such decision by any party to the proceeding. The evident thought 
of Congress in these provisions is that the economic interest of 
every member of the Public in the undisturbed flow of interstate 
commerce and the acute inconvenience to which all must be sub- 
jected by an interruption caused by a serious and widespread 
labor dispute, fastens public attention closely on all the circum- 
stances of the controversy and arouses public criticism of the side 
thought to be at fault. The function of the Labor Board is to 
direct that public criticism against the party who, it thinks, justly 
deserves it. 

The main and controlling question in this case is, whether the 
members of the Board exceeded their powers on the facts as dis- 
closed in the bill and answer. 
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It is contended by the carrier that the Labor Board cannot 
obtain jurisdiction to hear and decide a dispute until it is referred 
by the parties to the Board after they have conferred and failed to~ 
agree under § 301. Undoubtedly the act requires a serious effort 
by the carrier and his employees to adjust their differences as the 
first step in settling a dispute but the subsequent sections dispel 
the idea that the jurisdiction of the Board to function in respect 
to the dispute is dependent on a joint submission of the dispute to 
it. If adjustment boards are not agreed upon, then under § 307, 
either side is given an opportunity to bring its complaint before 
the Labor Board, which then is to summon everyone having an 
interest, and after a full hearing is to render a decision. A dispute 
existed between all the carriers and the officers of the National 
Labor Unions as to rules and working conditions in the operation 
of the railroads. By order of the Labor Board, this dispute, which 
had arisen before the passage of the Transportation Act and before 
the Government had turned back the railroads to their owners, 
was continued for settlement before the Labor Board. That 
Board had been obliged to postpone the decision of the contro- 
versy until it could give it full hearing and meantime had ordered 
that the existing rules and conditions should be maintained as a 
modus vivendt. 

Counsel of the Railroad Company insist that the Board had no 
jurisdiction to make an order or to take up the controversies 
between the Government. Railroad Administration and the Na- 
tional Labor Unions; that when the railroads were turned back 
to their owners each company had the right to make its own rules 
and conditions and to deal with its own employees under § 301, 
and that the jurisdiction of the Board did not attach until a dis- 
pute as to such rules and conditions between the company and its 
employees had thereafter arisen. 

We are not called upon to pass upon the propriety or legality of 
what the Labor Board did in continuing the existing rules and 
labor conditions which had come over from the Railroad Adminis- 
tration, or in hearing an argument as to their amendment by its 
decision. It suffices for our decision that the Labor Board at the 
instance. of the carriers finally referred the whole question of 
rules and labor conditions to each company and its employees 
to be settled by conference under § 301; that such conferences were 
attempted in this case, and that thereafter the matter was brought 
before the Board by Federation No. 90 of Shop Crafts of the 
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Pennsylvania System under § 307. It is the alleged invalidity of 
this proceeding, thus initiated, which is really the basis of the bill 
of complaint of the Company herein, and it is this only which we 
need consider. 

First, Did Federation No. 90 have the right under § 307 to 
institute the hearing of the dispute? Section 307 says that this 
may be invoked on the application of the chief executive of any 
organization of employees whose members are directly interested 
in the dispute. Its name indicates, and the record shows, that 
the Federation is an association of employees of the Pennsylvania 
Company directly interested in the dispute. The only question 
between the Company and the Federation is whether the member- 
ship of the latter includes a majority of the company’s employees 
who are interested. But it is said that the Federation is a labor 
union affiliated with the American Federation of Labor and that 
the phrase ‘‘organization of employees” used in the act was not 
intended by Congress to include labor unions. We find nothing in 
the act to impose any such limitation if the organization in other 
respects fulfills the description of the act. Congress has frequently 
recognized the legality of labor unions, United Mine Workers v. 
Coronado Coal Co., 259 U. S. 344, and no reason suggests itself 
why such an association, if its membership is properly inclusive, 
may not be regarded as among the organizations of employees 
referred to in this legislation. 

The next objection made by the Company to the jurisdiction 
of the Board to entertain the proceeding initiated by the Federation 
is that it did not involve the kind of dispute of which the Board 
could take cognizance under the act. The result of the conferences 
between the Pennsylvania Railroad Company and its employees 
under § 301 appears in the statement of the case. By a vote of 
3,000 out of more than 30,000 employees, a representative com- 
mittee was appointed with which the officers of the Company 
made an agreement as to rules and working conditions. Federa- 
tion No. 90 for its members objected to the settlement on the 
ground that it had not been made by properly chosen representa- 
tives of the employees and brought this dispute before the Labor 
Board. The Pennsylvania Company was summoned and appeared 
before the Board and the issue was heard. 

It is urged that the question who may represent the employees 
as to grievances, rules and working conditions under § 301 is not 
within the jurisdiction of the Labor Board to decide; that these 
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representatives must be determined before the conferences are 
held under that section; that the jurisdiction of the Labor Board 


does not begin until after these conferences are held, and that the _ 


representatives who can make application under $307 to the 
Board are representatives engaged in the conference under § 301. 
Such a construction would give either side an easy opportunity 
to defeat the operation of the act and to prevent the Labor Board 
from considering any dispute. It would tend to make the act 
unworkable. If the Board has jurisdiction to hear representatives 
of the employees, it must of necessity have the power to determine 
who are proper representatives of the employees. That is a con- 
dition precedent to its effective exercise of jurisdiction at all. 
One of its specific powers conferred by § 308 is to “make regula- 
tions necessary for the efficient execution of the functions vested in 
it by this title.’ This must include the authority to determine 
who are proper representatives of the employees and to make 
reasonable rules for ascertaining the will of the employees in the 
matter. 

Again, we think that this question of who may be representa- 
tives of employees, not only before the Board, but in the confer- 
ences and elsewhere is and always has been one of the most impor- 
tant of the rules and working conditions in the operation of a 
railroad. The purpose of Congress to promote harmonious rela- 
tions between the managers of railways and their employees is 
seen in every section of this act, and the importance attached 
by Congress to conferences between them for this purpose is 
equally obvious. Congress must have intended, therefore, to in- 
clude the procedure for determining representatives of employees 
as a proper subject matter of dispute to be considered by the 
Board under § 307. The act is to be liberally construed to effect 
the manifest effort of Congress to compose differences between 
railroad companies and their employees, and it would not help 
this effort, to exclude from the lawful consideration of the Labor 
Board a question which has so often seriously affected the.relations 
between the companies and their employees in the past and is often 
encountered on the very threshhold of controversies between them. 

The second objection is that the Labor Board in Decision 119 
and Principles 5 and 15, and in Decision 218, compels the Railroad 
Company to recognize labor unions as factors in the conduct of 
its business. The counsel for the Company insist that the right to 
deal with individual representatives of its employees as to rules 


be 
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and working conditions is an inherent right which can not be con- 
stitutionally taken from it. The employees, or at least those 
who are members of the labor unions, contend that they have a 
lawful right to select their own representatives, and that it is not 
within the right of the Company to restrict them in their selection 
to employees of the Company or to forbid selection of officers of 
their labor unions qualified to deal with and protect their interests. 
This statute certainly does not deprive either side of the rights 
claimed. 

But Title III was not enacted to provide a tribunal to deter- 
mine what were the legal rights and obligations of railway em- 
ployers and employees or to enforce or protect them. Courts can 
do that. The Labor Board was created to decide how the parties 
ought to exercise their legal rights so as to enable them to codperate 
in running the railroad. It was to reach a fair compromise between 
the parties without regard to the legal rights upon which each 
side might insist in a court of law. The Board is to act as a Board 
of Arbitration. It is to give expression to its view of the moral 
obligation of each side as members of society to agree upon a basis 
for codperation in the work of running the railroad in the public 
interest. The only limitation upon the Board’s decisions is that 
they should establish a standard of conditions, which, in its opin- 
ion, is just and reasonable. The jurisdiction of the Board to direct 
the parties to do what it deems they should do is not to be limited 
by their constitutional or legal right to refuse to do it. Under the 
act there is no constraint upon them to do what the Board decides 
they should do except the moral constraint, already mentioned, of 
publication of its decision. 

It is not for this or any other court to pass upon the correctness 
of the conclusion of the Labor Board if it keeps within the Juris- 
diction thus assigned to it by the statute. The statute does not 
require the Railway Company to recognize or to deal with, or 
confer with labor unions. It does not require employees to deal 
with their employers through their fellow employees. But we 
think it does vest the Labor Board with power to decide how such 
representatives ought to be chosen with a view to securing a satis- 
factory codperation and leaves it to the two sides to accept or 
reject the decision. The statute provides the machinery for con- 
ferences, the hearings, the decisions and the moral sanction. The 
Labor Board must comply with the requirements of the statute; 
but having thus complied, it is not in its reasonings and conclusions 
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limited as a court is limited to a consideration of the legal rights 
of the parties. 

The propriety of the Board’s announcing in advance of litigated 
disputes the rules of decision as to them is not before us except as 
to Principles 5 and 15 of Decision No. 119, so far as they deter- 
mine the methods by which representatives of employees should 
be selected. They were applied and followed in the form of ballot 
prescribed by Decision 218. These decisions were necessary in 
order that conferences should be properly begun under § 301, and 
that disputes there arising should be brought before the Board. 
They were therefore not premature. It is not for us to express any 
opinion upon the merits of these principles and decisions. All that 
we may do in this case is to hold as we do, that they were within the 
lawful function of the Board to render, and not being compulsory, 
violate no legal or equitable right of the complaining company. 

For this reason, we think that the District Court was wrong in 
enjoining the Labor Board from proceeding to entertain further 
jurisdiction and from publishing its opinions, and that the Court 
of Appeals was right in reversing the District Court and in direct- 
ing a dismissal of the bill. We do not find it necessary, therefore, 
to consider the questions raised at the bar as to whether the Rail- 
road Labor Board is a corporation under the act and capable of 
suing or being sued, without the consent of the United States, and 
whether the Board’s publication of its opinions in matters beyond 
its jurisdiction could be properly enjoined by a court of equity.! 

Decree affirmed. 


1 Subsequent to the decision of the Supreme Court reproduced above, the Rail- 
road Labor Board, on June 12, 1923, issued a decision (No. 1829), in which it found 
that the Pennsylvania Railroad Company had violated Decision No. 218 of the 
board, after the Supreme Court had upheld the board’s right to render said decision, 
and that the railroad had thereby denied to its shop employees essential rights to 
which Congress had declared them entitled. Decisions of the United States Rail- 
road Labor Board, vol. 4, p. 387. Notwithstanding the decision of the Supreme 
Court and of the Labor Board the controversy between the Pennsylvania Railroad 
and the Federated Shop Crafts continued. The controversy led to another decision 
by the Supreme Court. In Pennsylvania Railroad System and Allied Lines Federa- 
tion No. 90 ». Pennsylvania Railroad, decided on March 2, 1925, the Court pointed 
out that the Pennsylvania ‘‘is using every endeavor to avoid compliance with the 
judgment and principles of the Labor Board as to the proper method of securing 
representatives of the whole body of its employees, it is seeking to control its 
employees by agreements free from the influence of an independent trade union, 
it is, so far as its dealings with its employees go, refusing to comply with the deci- 
sions of the Labor Board and is thus defeating the purpose of Congress.” But, 
said the Court, ‘‘all these things it might do and remain within its strict legal 
rights. . . . We do not think Congress, while it would deprecate such action, 


intended to make it criminal or legally actionable.” The bill of the Federated 
Shop Crafts was therefore dismissed.— Ed. 


CHAPTER XXVII 
STRIKES ! 


1. SHopMEN’s WaGeEs Repucep: RarroaD LaBor Boarp DrE- 
cision No. 1036 ” 


Subject of the dispute-——Between each of the carriers named 
below and the class of employees represented by the organizations 
named below disputes have arisen as to what shall constitute just 
and reasonable wages. 

Conferences were held between each carrier and the accredited 
representatives of its said employees, and said disputes, not having 
been decided in such conferences, were referred to the United 
States Railroad Labor Board for decision. 

All the carriers named below are petitioning for a reduction in 
the wages of said employees, and on a considerable number of the. 
roads the employees are requesting an increase in wages. 

Both parties made a full presentation to the Labor Board of 
their respective contentions, by testimony and argument, oral 
and written. 

Parties to the dispute-—The following carriers are parties to this 
dispute: 


The organizations which are parties hereto, representing the 
employees involved herein, and each of which has a dispute with 
one or more of the above-named carriers, are as follows: 

Railway Employees’ Department, A. F. of L. (Federated Shop 

Crafts). 

American Federation of Railroad Workers. 

International Association of Railroad Supervisors of Mechanics. 

History of the controversy.—The Railroad Labor Board by Deci- 
sion No. 2, effective May 1, 1920, increased the wages of this class 
of employees, along with others, on all the railroads then before 


1 See Jones, pp. 414, 417-418, 420-426, 428-431, 575-578, 580-585, and Vander- 
blue and Burgess, pp. 3838, 390-392, 394-395. 

2 Alabama and Vicksburg Railway Company et al. v. Railway Employees’ De- 
partment, A. F. of L. (Federated Shop Crafts), et al., Decisions of United States 
Railroad Labor Board, vol. 3, p. 423 (June 5, 1922). 
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the board. That decision was rendered at a time when living 
costs and wages were at their summit. Shortly afterwards living 
costs and wages in general began to decline. 

The Labor Board by Decision No. 147, effective July 1, 1921, 
reduced the wages of this class of employees on all the carriers 
before the board. 

These two decisions, Nos. 2 and 147, were handed down by the 
board after a full hearing of all parties. The board endeavored 
in said cases, as it does in the present one, to observe the provisions 
of the transportation act, 1920, prescribed for its guidance, which 
reads as follows: 


Src. 307 (d) * * * In determining the justness and reasonable- 
ness of such wages and salaries or working conditions the board 
shall, so far as applicable, take into consideration among other 
relevant circumstances: 

(1) The scales of wages paid for similar kinds of work in other 
industries; 

(2) The relation between wages and the cost of living; 

(3) The hazards of the employment; 

(4) The training and skill required; 

(5) The degree of responsibility; 

(6) The character and regularity of the employment; and 

(7) Inequalities of increases in wages or of treatment, the result 
of previous wage orders or adjustments. 


The wages of the respective crafts herein referred to were practi- 
cally uniform throughout the country by orders of the United 
States Railroad Administration, which rates were in effect im- 
mediately prior to the issuance of Decision No. 2 of the Labor 
Board, which was effective May 1, 1920. Under that decision new 
rates were established by adding the increase of a certain number 
of cents per hour. 

The reductions made by Decision No. 147 were similarly ar- 
rived at by applying to the various rates established by Decision 
No. 2 a uniform decrease of a certain number of cents per 
hour. 

Basis and analysis of decision.—In this case, the Labor Board 
adopts as its base the rates fixed in Article IV of Decision No. 147, 
and finds it just and reasonable under the law and the evidence 
to make the following schedule of decreases per hour: 


Sec. 1. Supervisory forces whether paid by the 
month or by the hour ays a eee No decrease. 
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Src. 2 (a) Machinists, boiler makers, blacksmiths, 
sheet-metal workers, electrical workers, carmen (ex- 
cept freight carmen), molders, cupola tenders and 
coremakers, including those with less than four years’ 


experience, al! eratte. cee 66 3s ae eas 7 Ie 7 cents. 
(OY Preighisesgined: <7. a eee eee. 9 cents. 
Src. 8. Regular and helper apprentices and help- 

ers- all classes 0 Se ah A asia cals toi 7 cents. 
SEC. 45. Cancleaniersi® -sc2.) cee wias sa ahieen 5 cents. 


The Labor Board is of the opinion that after the reductions 
made under this decision, shop employees on the railroads will 
still be receiving, as a rule, a wage in excess of that paid to similar 
employees in other industries. 

The foregoing table of decreases has the effect of maintaining 
the uniform rates for the respective classes which were continued 
by Decisions Nos. 2 and 147. It will be noted that the differential 
between ‘‘freight carmen” and the other classes have been in- 
creased 2 cents per hour by providing a decrease of 9 cents per 
hour for this class as compared with 7 cents per hour for the other 
crafts named. The board recognizes that. there are certain 
branches of carmen’s work which require the service of skilled 
mechanics, and for the classes so considered this decision provides 
a decrease of 7 cents per hour. It is, however, believed that the 
work of “freight carmen” is not of a character which requires the 
service of men as skilled as in other branches of work coming within 
the scope of carmen’s work; therefore the differential between the 
minimum rates of “freight carmen” and of the other shop crafts 
under this decision will be increased to 7 cents per hour, which it 
is felt is just and reasonable considering the character of service 
performed and the rates of pay and working conditions applicable 
to this class of employees prior to the issuance of any wage order 
by the United States Railroad Administration. 

It will be further noted that no decrease is provided herein for 
“supervisory forces.” The board, after due consideration, feels 
that the duties and responsibilities of these positions are of such a 
character as to warrant the maintenance of the present rates. 

Based upon the evidence before the Labor Board, the statistical 
department of the board has made a study of the comparative 
purchasing power of the wage herein fixed for certain of the shop 
crafts and the purchasing power of the wage paid such employees 
on the railroads in December, 1917, immediately prior to Govern- 
ment control of the carriers; in January, 1920, just prior to the 
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termination of Federal control; on May 1, 1920, the effective date 

of Decision No. 2; on July 1, 1921, the effective date of Decision 

No. 147; and in March, 1922. 4 
The results of these studies are as follows: 


AVERAGE HOURLY RATES 


ats Car men 

Cents. Cents. 
Decembery 1917. sate 5 we crete, sosueuel's os ors shoes 0 eitans ues emictegs 50.5 387.7 
JS ADU AT Ys; LODO Cera a erereice Sie ote hare erate rene stent annie ene nenete TPR 68.0 
May 19200 tee Bee, GREER ORR ee Bee 85.3 81.0 
Daly MODI ee kk. . Set S Wcee cba cit a ciloneartoibiei ie Cae a 17.3 73.0 
Under present. AeCision: «0... sco .p<cenn es «ayia, # ie ote eas etn ani 10.3 64.4 


PERCENTAGE OF INCREASE IN AVERAGE HOURLY RATES OVER DECEMBER, 1917 


Faanttary 1 OQ2ORS. eeeasydt acid ae ee eed recom wattle. Ao euswe es aed 43.2 80.4 
Wave O20 6 era ce sc ek tte, th EA ee a scien ree eee 68.9° 114.6 
PLL ole oy bee AN eel AA tiie rack Sette Rd & rien dnt io = lyee ed cr ce 53.0 93.6 
Under present: décision(ss:1.). 5 .oseetien Gack, st ene cae 39.2 70.8 


PERCENTAGE OF INCREASE IN COST OF LIVING OVER DECEMBER, 1917 


SATUATY LIQ. we crete tone ereeete ratte eter ite are tne rece enn ee AQ SOIL A aero 
Miayixl920)0r. Aa neta. Dek. AP. HeteyTee ae here 520 j\eetebrerieees 
bye, BOD tee one renee eee 260 Wed ees sees 
March, 1922 (latest available Government data)........ h WF ae Tl et ye 


PERCENTAGE OF INCREASE IN PURCHASING POWER OF EARNINGS OF SUBSEQUENT 
DATES AS COMPARED WITH DECEMBER, 1917 


January, LOQO ecw w Cen ere whee Roe Tere een 2.0 28.9 
Mays 19205 eS Siete) Ss Ee ROE eee ees Ae AVGD 
duly; 1921. 225. een ces eesop eee ee ee ee 20.8 52.8 
Under present decision. 204.001 eee ie oe 18.8 45.7 


Although average hourly earnings of machinists are below the 
earnings after Decision No. 2 was applied by 15 cents per hour, 
their value is 6.9 per cent greater due to the decrease in the cost of 
living. 

The average hourly earnings of carmen are below the earnings 
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after Decision No. 2 was applied by 16.6 cents per hour, but their 
value is 3.2 per cent greater for the same reason. 

The cost-of-living figures set out in the foregoing tables have 
been compiled from the reports of the United States Department 
of Labor and are for the latest date for which such data are avail- 
able. 

Decision.—The Railroad Labor Board therefore decides: 

(1) That the rates of wages heretofore established by the au- 
thority of the United States Railroad Labor Board shall be de- 
creased as hereinbefore set out for the classes of employees there 
named, and that such decreases shall be effective as of July 1, 
1922. 

(2) That the scope of this decision is limited to the carriers 
named under Article I herein, to such carriers as may be included 
hereafter by addenda, and to the specific classes of employees 
named or referred to under each particular carrier. 

(3) That the reduction in wages hereby authorized shall be made 
in accordance with the following articles, which prescribe the regu- 
lations and designate the employees affected. . . . 


DISSENTING OPINION. 


The undersigned dissent from the majority decision for the fol- 
lowing specific reasons: 

(1) The wage structure for the transportation industry which is 
being built up in this series of decisions rests upon no consideration 
of the human needs of the employees affected. These human needs 
were set forth by data and witnesses at the recent hearings with 
compelling force. The majority have not considered the evidence 
on this point, nor have they met the issue raised. Their failure 
to give this, the most vital element, consideration and to inform 
the public impartially on the subject, vitiates the whole decision. 

(2) The evidence submitted in the recent hearings tended to 
show that an income based on the 77-cent per hour rate does not 
enable representative shop-craft families with the most economical 
management to procure enough food for their families or to main- 
tain their own efficiency. This evidence included a tentative 
standard of living expressed in terms of goods and services to which 
mechanics naturally feel themselves entitled. At the current 
prices an increase in pay would be necessary to enable these em- 
ployees to secure such a standard. Without any attempt to show 
that the employees affected by this decision are not entitled to 
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such a standard, and further without any attempt to show how 
families can make good the food deficits, the majority decision 
further reduces the ability of these employees to meet the needs 
of their families. The undersigned dissenting members feel that 
the Labor Board must initiate a study which shall determine the 
amount necessary to meet some recognized standard, that it must, 
use the results as a basis for its decisions, and that it must through 
this decision transmit this information to the public. 

(3) The rates of pay contained in the award, being insufficient 
to provide for a family of five, tend to substantiate the position 
taken by management to the effect that wages need not be estab- 
lished with reference to the needs of a family of this size. The most 
careful and comprehensive investigation on this subject shows that 
wages which do not. provide for a family of that size mean that 72 
per cent of all children in families receiving this wage will be in- 
adequately provided for during at least five critical years of their 
lives. Permanent traces of this malnutrition will be left on the 
physique of the next generation. 

(4) The failure of the majority to consider the real merits of the 
case has created a wage structure which has no relation to any 
existing standards. Based on evidence in possession of the Labor 
Board, the minimum for the industry should have been nothing 
less than 50 cents per hour. Without for the moment questioning 
the justice of the differentials resulting from the majority decision, 
this would place the mechanics’ rate at least as high as 87 cents 
per hour. 

(5) The ordering of a larger decrease in the case of freight car- 
men is unjust and wholly inconsistent with former decisions of the 
Labor Board. In ordering such a change, the majority disregard 
the fact that any difference in skill which may exist has been al- 
ready provided for in the 5-cent differential which dates from the 
days of the United States Railroad Administration. They also 
disregard the fact that under the classification rules of the board 
freight carmen are mechanics and as such are entitled to the min- 
imum rate for mechanics. 

(6) The rates of pay established in this decision will mean to 
the ‘employees affected lower purchasing power and lower stand- 
ards as compared with pre-war years. From December, 1917, to 
the present decision, inclusive, the maintenance of equipment 
forces have suffered a constant deficit, their wages at all times 
failing to keep pace with living costs, The figures cited by the 
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majority to the contrary effect are a misrepresentation of the true 
facts as to the relative earnings involved. 

(7) The savings to the railroads, as a result of the decisions of 
the Labor Board and of the lay-off of men, far exceed anything 
justified by the savings to the public in reduced rates. The em- 
ployees covered by this decision alone have had their pay roll cut 
to the extent of $371,817,996 per year, as hereinafter set out, based 
on number of employees in service as of December, 1917, while 
the total pay-roll cuts due to decisions alone total more than half 
a billion dollars. During the last six months of 1921 the total 
pay-roll slash, including the lay-offs, was running at the annual 
rate of $1,300,000,000. This diminished purchasing power of 
the employees as a group appears in strong contrast with the 
increasing prosperity of the railroads noted by the Interstate 
Commerce Commission in its recent opinion and by the financial 
press. 

(8) The increasing antithesis between profits and just wages will 
result in lower morale among the railroad employees; thus the pres- 
ent wage reductions will not result in economies and will prove 
contrary to the real needs of efficient and economical manage- 
ment. 

(9) The majority have failed to carry out the function for which 
the Labor Board was created. Such decisions containing no ex- 
planation of the process by which the majority arrive at the rates 
established, give the public an impression that these rates are not 
founded upon a careful consideration of the facts. A strong con- 
trast is presented with the decisions of other wage boards, not only 
in this country, but in other parts of the world, as well as with the 
decisions of the Interstate Commerce Commission, which show 
the public at considerable length how the evidence was weighed 
and the conclusions reached. 

In the light of the transportation act it is the clear duty of the 
Board: First, to act as a constructive, impartial body in providing 
means whereby. railroad employees can have their legitimate 
human needs satisfied without recourse to stoppages; and, sec- 
ondly, to enlighten the public so that through the disordered state 
of unregulated industry and the confusion of propaganda, they 
shall be able to see the real facts as they affect the body politic. 
The decision in question fulfills neither of these duties. 

These reasons for our dissent are dealt with briefly in the order 
enumerated, 


738 RAILROADS: CASES AND SELECTIONS 


THIS DECISION MUST BE CONSIDERED AS RELATED TO THE PRECEDING 
DECISION. 


This decision is one of a series covering the various groups of 
railroad employees, but the problem will be misunderstood if these 
decisions are considered separately. Together they really con- 
stitute a single decision which determines for the time being the 
wage structure of the industry. The problem involved in this 
series of decisions has been clearly stated by Justice Higgins, al- 
ready quoted, as follows: 


The court adhered to its practice of dividing the minimum wage 
awarded into two parts: “The basic wage’”—the minimum to be 
awarded to unskilled laborers on the basis of ‘‘the normal needs 
of an average employee regarded as a human being living in a 
civilized community”; and the other, the ‘‘secondary. wage”— 
the extra payment to be made for trained skill or other exceptional 
qualities necessary for an employee exercising the functions re- 
quired. (Harvard Law Review, Vol. XXXII, No. 3, p. 191.) 


Obviously, the justice of the entire wage structure in an indus- 
try rests upon the justice of the ‘‘basic wage.’ The justness of this 
basic wage depends upon the extent to which the board treats 
“the proper sustenance of the persons employed on the basis of 
a family life * * * as a first charge on the product,” to use the 
phrases of Justice Higgins. 

This decision, in effect, establishes a group of secondary wages 
or differentials. Such a decision can be just and reasonable only 
to the extent that it is based on a primary wage determined 
through exhaustive study of the human needs of the common 
laborer’s family, coupled with a systematic determination of the 
differentials of skill and responsibility represented in the occupa- 
tions covered, and of the differentials of payment necessary to 
secure and encourage the requisite ability. If the Labor Board had 
determined the section man’s wage rate on a just and reasonable 
basis, we should not here be concerned with the minimum amount 
necessary to sustain a family, any more than Congress was so con- 
cerned when it fixed the salaries of members of the Labor Board. 

According to Justice Higgins, the court is to-day working on the 
basis of a minimum wage determined by a rough estimate of what 
was necessary to support a family in Melbourne in 1907, which is 
varied according to changes in the cost of living. It is interesting 
to note that this basic wage raised the minimum to a level over 27 
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per cent above the then existing average for unskilled labor. But 
according to Justice Higgins, “There is no doubt that the rough 
estimate made by the court in 1907 ought to be superseded or re- 
vised by a new investigation made after so many years have 
elapsed as to the absolute present cost of living.” 

Now such an investigation of the absolute cost of living as the 
basis for the minimum wage in the transportation industry is 
clearly within the function of the United States Railroad Labor 
Board. It is, in fact, its duty. The first principle laid down in the 
transportation act to govern decisions of the Board is: 


The relation between wages and the cost of living. 


This, clearly, is the principle which must be given primary con- 
sideration in the determination of the basic minimum of the whole 
wage structure. It is also a point on which the public has a right 
to ask information. 


EVIDENCE BEFORE THE BOARD ON ABSOLUTE COST OF LIVING NOT 
CONSIDERED. 


The center of the case presented by the employees dealt with the 
question of the actual cost of the necessities of family life. This 
evidence consisted of far more than the pricing of “theoretical’’ 
family budgets. It included the actual monthly expenditure ac- 
counts of the families of railroad employees. It included witnesses, 
railroad employees and their families who showed the board from 
personal experience the impossibility of providing for a family on 
the wages prevailing before this decision. 

The undersigned must dissent from a decision which has ignored 
these witnesses, the human needs of these tens of thousands of 
families, which has given them not one word of answer. To them 
the statement that they are hypothetically 40 per cent or 30 per 
cent or 20 per cent better off than they were in December, 1917, 
or in any other period, must sound like a rather bitter jest. 

The representative, of the shop crafts asked the board to con- 
sider the wage question from the point of view of the needs of the 
families expressed in quantities of food, clothing, fuel, ete. And it 
appears to the undersigned dissenting members of the board that 
the basic cause of disagreement lies in the failure to consider this 


point of view. 
In a decision a reduction of 7 cents an hour is impersonal, it 
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has little to suggest the human side. Consideration of the quanti- 
ties of food, clothing, etc., which such a reduction will subtract 
from a family budget will force board members and the public to~ 
test the sincerity of their conclusions. And such a test is essential 
where the pressure of conflicting interests is prone to force a man 
to take the easiest road out. In dealing with minimum wages the 
easiest road out may work irreparable harm to hundreds of thou- 
sands of persons, many of them children. 

The evidence presented by the shop crafts purported to show 
that the existing wage rates were so inadequate as to force the 
families dependent upon them to cut down the quantity of food 
purchased below the level which scientists have determined as 
necessary to health and full energy. Taking the food budget pre- 
pared by Professor Jaffa, of the University of California, for a 
family of five as a basis, the data presented showed that where 210 
pounds per month of meat, fish, milk, eggs, and beans are required, 
families with an average income of $1,900 per year were able to 
purchase only 134 pounds; that where 104 pounds of flour, cereals, 
and rice are required, they could purchase only 80 pounds; and 
where 160 pounds of potatoes, vegetables, and fruits were required, 
they were able to purchase only 146 pounds. To summarize the 
matter, the evidence showed that just and reasonable wages must 
increase existing rates so as to make good the following monthly 
food deficits: 


Pounds 
Meat; fish; milk and eggs renrcicicct as on esse ccciare ole ce oes 75 
Flour, ‘ceréall ricepetes stc..con tes a eit ete eet oe 24 
Potatoes, vegetables, and fruits...............0..e0eeeue 14 
Butter; oils*and:fatei co. 4 a. arden eee cae 6 


These deficits are below what Professor Jaffa calls “the danger 
line below which it is precarious to go.’ 

The Labor Board was created to insure the efficient and uninter- 
rupted use of the transportation system. The shop crafts have 
cited medical authorities to the effect that steady efficient service 
is physiologically and psychologically impossible where the bodily 
needs and normal desires are unsatisfied. Mr. B. Seebohm Rown- 
tree, a well known British authority, writing in the February, 1917, 
issue of The Nineteenth Century and After, puts the matter force- 
fully thus: 


Now, in pursuing the quest for industrial efficiency, the first 
problem that meets us is that of the level of wages. 
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In the course of the discussion he speaks of a bare “physical 
efficiency wage.’’ In some ways this is a good expression, for it 
reveals the shortsightedness of those who advocate low wages. 
It seems to the dissenting members that the fixing of such a wage 
is mandatory upon the Labor Board, and we can not agree to a 
decision which falls far short of that standard. 

The representatives of the shop crafts offered a quantity budget 
to show the least amount which would enable them to render the 
service required for the efficient and economical conduct of the 
transportation industry. The standard set was frankly not a mini- 
mum subsistence standard—it was an economical comfort standard 
such as a skilled man, with four years of mechanical training be- 
hind him, may rightfully expect. The cost of this budget was 
shown to be approximately $2,600 per year, and provided for a 
family of five. 

In this connection it appears that under Decision No. 147 the 
skilled railroad mechanic could get only approximately 70 per cent 
of the supplies and services enumerated. The following compari- 
son between the annual full-time earnings of railroad mechanics 
under various decisions and the cost of two important minimum 
comfort budgets shows clearly that the present rates of pay are 
not justifiable: 


Railroad mechanic's earnings for full year compared with cost of necessary supplies. 


Annual earnings under present decision.............ceeceeceeceeees $1,713.60 
Annual ‘earnings under Decision No, 1470.0 he ce cele t eevee 1,884.96 
‘Annual. earings under Decision Now2 weiss 0 esieroale sieve ob heise sass 2,080.80 
Cost of United States Department of Labor budget................. 2,303.96 
Cost of railway employees department budget................00000- 2,636.97 


We are not completely satisfied with. the budget which the 
shop crafts have prepared. In the nature of the case the means 
for the exhaustive study necessary is not at their disposal. As 
a matter of fact it was put forward merely as a basis of dis- 
cussion with the request that the Labor Board and the repre- 
sentatives of management join in the work of establishing such a 
standard. 

Before the Labor Board can establish a just and reasonable 
basic wage it will have to follow this line, dealing with the needs 
of the employees. These needs can be scientifically determined 
within fairly narrow lines. They can be determined from the 
point of view of the life of the community and from the point of 
view of the potential working power of the railway personnel. 


ae 
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The failure of the board to deal with this question is but one in- 
stance of the more general failure to give thorough consideration 
to the merits of the case before arriving at a decision. 


A JUST WAGE MUST BE A FAMILY WAGE. 


In general the majority decision of the Labor Board merely 
followed the representatives of management in ignoring the whole 
question raised. Representatives of management have, however, 
attacked the proposition on one point, that is, the fact that pro- 
vision is asked for a family of five. Using census figures they found 
4.4 persons as the average family instead of 5 and 1.4 dependent 
children instead of 3. This point has been brought out before 
the board and almost continuously before the public. In its con- 
sideration of the matter the public has, therefore, a right to de- 
mand something authoritative. 


Mr. B. Seebohm Rowntree is one of the leading authorities. 
Full consideration of this question of the family will be found in 
Chapter I of his book entitled “The Human Needs of Labor,” 
which is based upon a thorough study made in New York in 1911. 
Mr. Rowntree sums up his investigation as follows: 


The table on page 32 shows that half the men have had three 
or more children simultaneously dependent on them for shorter 
or longer periods. Nearly one-half (46.4 per cent) have three or 
more dependent children for periods of at least five years. Thus 
it seems clear that in fixing minimum wages at least three children 
per family must be allowed for, since no minimum-wage basis 
could seriously be regarded as satisfactory which for so many 
years was insufficient for one family out of every two. 

Of course employers may argue that they should not have to 
pay minimum wages, which are based upon transitory needs, 
during the whole of a workingman’s life. If the period of special 
pressure on the workingman’s purse only lasted for a few months, 
this argument might hold good. But we have seen from the table 
that 46 per cent of the men have three or more dependent children 
for five years or more; years, too, which are very critical from the 
standpoint of the future, since the mother is having children and 
the framework of their bodies is being built up. Malnutrition 
lasting over five years of childhood will leave permanent traces 
on the physique of the next generation. Besides, even if the min- 
imum is in excess of the day-to-day needs, after the exceptional 
stress is over the surplus will be needed to enable parents to save 
something toward their old age (pp. 34-35). 
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Even more important, however, is the proposition of children 
living in families with three or more dependent children. Accord- 
ing to Mr. Rowntree: 


An examination of the preceding tables and diagram shows that 
if we are to base minimum wages on the human needs of families 
with less than three children, 80 per cent of the children of fathers 
receiving the bare minimum wage would for a shorter or longer 
period be inadequately provided for and 72 per cent of them 
would be in this condition for five years or more. If we allowed 
for three children per family in fixing minimum wages, 62 per cent 
would, for varying periods, be inadequately provided for and 54 
per cent would be in this condition for five years or more. If we 
allowed four children per family, 48 per cent of the children would 
still, for varying periods, be inadequately provided for and 38 
per cent would be in that condition for at least five years; and even 
if we allowed five children per family, 24 per cent of the children 
would be inadequately provided for and over 20 per cent would 
be in that condition for five years or more. In view of these facts 
it will, I think, be clear that any suggestion that minimum wages 
should be based on less than a standard of three children per 
family, as some authorities have recommended, is entirely ruled 
out of court * * * (pp. 40-42). 


ENTIRE WAGE-RATE STRUCTURE OUT OF LINE. 


It is clear that the majority have failed to consider the real issues 
involved in the determination of the basic minimum wage and the 
secondary wages in the transportation industry. The text of the 
decision gives no evidence of any such consideration. As already 
pointed out in the dissenting opinion in Decision No. 1028 (mainte- 
nance of way employees), the basic wage established in said de- 
cision conforms to no existing standard whatsoever. The lowest 
budgets, those of the National Industrial Conference Board, an 
employers’ organization, could not be met with a wage of less than 
50 cents per hour. Nothing less than this should be considered in 
the industry. 

The unjust basic wage throws the whole rate structure out of 
line. If we conceded the justice of the differential between the 
machinists’ rate and the average rate for unskilled labor under the 
two decisions, then to obtain a fair level of earnings for machinists 
that differential of 37 cents must be added to no base less than 50 
cents per hour, which would justify a wage rate of at least 87 cents 
per hour for machinists. As a matter of fact the majority show no 
grounds upon which a just secondary wage can be determined. 
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In short, we must dissent from the decision because both the 
basic wage and the differentials above it appear to have no justi- 
fication in fact... . c 


JUSTIFICATION OFFERED FOR MAJORITY DECISION. 


The majority decision assumes that the rates contained in the 
decision will be considered low and makes its defense against at- 
tack from that angle. In other words, the underlying assumption 
appears to be that the decision will be regarded in a favorable light 
by the railroads and the sympathizing business interests, and that 
it will be regarded in an unfavorable light by those who think of 
wages in terms of family support. The text of the majority opin- 
ion says, in effect, that— 

(1) The rates of pay decided upon are not so low as those pre- 
vailing in outside industry; and 

(2) The classes affected will be better off under the decision than 
they were in 1920 or in 1917. 

The first of these is merely stated as an opinion, and that of the 
briefest. No facts are cited to justify the opinion. The public is 
given no basis for understanding the case or forming a judg- 
ment. 

The second assertion is supported by a few figures which are a 
misrepresentation of the actual changes in the purchasing power 
of the wages of this class of employees since the pre-war period. 

We must protest against such a cynical disregard of the obliga- 
tion to inform the public. Aside from the fact that its tendency is 
completely to vindicate the propaganda of the railroads and con- 
sequently to condemn such statements as the employees have been 
able to bring to public attention, there is the additional fact that 
the thinness of the justification can not help but create in the pub- 
lic mind a belief that the decisions of the Labor Board do not 
result from careful consideration of the merits of the case. That 
such decisions, as that under discussion, carry such an appearance 
on the face of them appears from the Wall Street Journal’s com- 
ment upon a similarly written decision from the maintenance of 
way employees. It said of the decision: 


Nothing very exact or scientific is to be found in all this. It 
means that the Labor Board, like most such bodies, finds itself 
compelled to function by a process of more or less haphazard 
compromise. (Wall Street Journal, May 30, 1922.) 
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The Labor Board has, under the law, a twofold function: (1) 
To determine upon such just and reasonable wages and working 
conditions as will render unnecessary a forceful struggle to secure 
these; and (2) to inform the public in such a way that public 
opinion may be based upon impartial facts. 

We dissent from the majority decision because it conforms to 
neither of these standards. So important do we consider this 
misconception of the Board’s function that we wish to deal with 
the true purpose at somewhat greater length subsequently. 


CONTRARY TO MAJORITY STATEMENT PURCHASING POWER OF SHOP 
CRAFTS IS LOWER THAN IN PRE-WAR YEARS. 


The outstanding fact about the rates established by the de- 
cision is that they mean lower purchasing power and lower stand- 
ards than employees of the maintenance of equipment forces en- 
joyed in the pre-war period. This is true not only for mechanics 
but also for the helper and apprentice group. This seems to be in 
direct contradiction to the spirit of the opinion expressed in the 
majority decision that— 


The board is not in sympathy with the idea that a governmental 
tribunal, empowered to fix a just and reasonable wage for men 
engaged in serving the public in the transportation industry, 
should be controlled by the one consideration of the low wages 
that may be paid to other labor * * * 


With such a statement, it is extraordinary that the majority 
should proceed, to base their comparison of relative purchasing 
power on December, 1917—a period when the wages of these em- 
ployees were admitted to be materially ‘below those in other in- 
dustries. How can a decision be justified which does not maintain 
even the unjust standards of pre-war years? 

As in the maintenance of way decision No. 1028, the table 
showing the relative purchasing power of wages is misleading for 
two reasons: 

(1) Because it deals entirely with hourly rates, ignoring the 
fact that the number of hours in the regular workday decreased 
from nine and one-half to eight in the interval. A man’s earnings 
are the product of his regular hours multiplied by his hourly rate. 
It has been generally recognized as just that a decrease in hours 
shall not. be treated as an increase in pay. A true reflection of the 
changes in earnings can only be had by considering daily rates; and 
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(2) Because, as already pointed out, the choice of December, 
1917, as a base means the choice of a time when the wages of this 
class of employees had fallen far behind the cost of living. Rail- 
road executives were unanimous in stating that in December, 1917, 
the wage rates prevailing on the railroads were materially below 
those prevailing in other industries. The following quotations 
from the statement of W. G. McAdoo, former Director General 
of Railroads, before the Senate Committee on Interstate Com- 
merce, bring this out clearly. He said: 


An absolute essential to the achievement of these imperative 
needs (relieving the unprecedented congestion of traffic and restor- 
ing efficient operation of the railroads) was to satisfactorily dispose 
of the labor problem. 

Railroad employees throughout the country were thoroughly 
discontented and strikes were impending everywhere. 

The railroad executives had testified before the Interstate 
Commerce Commission and elsewhere that railroad wages were 
below the scale paid in competitive industries and had been seek- 
ing increases in rates in order that they might increase wages. 

Railroad labor was grossly underpaid and there were many 
grave abuses in the matter of working conditions on the railroads 
which needed correction. 

It was clear that railroad employees could not be expected to 
work for railroads at lower rates of pay than they could command 
in competitive industries throughout the country. 

The high cost of living had made it impossible for many of them 
to live on the wages they were receiving, and it was clearly in the 
interest of justice and right, to say nothing of the wisdom and rea- 
son of the policy to bring their wages to a level which would enable 
the railroads to command the requisite amount of service and to 
prevent the continued depletion of their forces with the constant 
labor turnover which railroad managers themselves had insisted 
was one of the reasons why they were unable to make the railroads 
function efficiently. 

Before the Interstate Commerce Commission, in March, 1917, 
President Underwood of the Erie, President Samuel Rea of the 
Pennsylvania, President Smith of the New York Central, and 
several other railroad executives complained that the low wages 
being paid workers were driving thousands of men out of rail- 
road service and preventing the efficient operation of the railroads. 


He further testified that— 


The fact is that railroad employees worked for less pay during 
the war than any other class of industrial workers doing similar 
work. The further fact is that no fair complaint can be made of 
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the part the railroad employees performed during the war. The 
realization that they were working for their Government in the 
stress and strain of war, that their patriotic service was essential 
to victory, and that they would be fairly treated, inspired and 
spurred them to unusual effort and to faithful service. 


Examination of the following tables will show clearly the extent 
to which the railroad shop employees have fallen behind through- 
out the course of the inflation and deflation periods: 


TaBLEe 1.—Average daily rates. 


Under 
May, July, present 
1920. 1921. deci- 

sion. 


Decem-|Decem-| Janu- 
Class of employees. ber, ber, ary, 
1918.| 1917. | 1920. 


Machinistirpdt lit. sicoiet sats 4.18 | 4.80 5.78 6.82 6.18 5.62 
iBouer makers... -s.s.4,5,92 4.4.63 4.10 | 4.71 5.85 6.89 6.25 5.69 
Bipekenmtha: 250. act ce. 4.37 | 4.95 5.88 6.92 6.28 5.72 
Sheet-metal workers,....... 3.91 | 4.40 5.17 6.81 6i17 5.61 
Electrical workers.......... 4,34 | 4.37 Die 6.75 One 5.35 
CATMICHI Oe Tn ee cae ces 3.05 | 3.58 5.44 6.48 5.84 5.15 
Molderss soot. tafict-iatsaed 3 be 4.40 | 4.88 5.76 6.80 6.16 5.60 
Helpers and apprentices..... Doe Wome 3.85 4.89 4.25 3.67 


TABLE 2.—Percentage increase in daily rates. 


Decem- | January,| May, July, Present 
ber, 1917,| 1920, 1920, 1921, decision 
Class of employees. over over over over over 
Decem- | Decem- | Decem- | Decem- | Decem- 
ber, 1916.\ber, 1916.|ber, 1915 .\ber, 1918.\ber, 1918. 


Machinists, gers mietsittgrs <i kts) he 14.8 38.3 63.2 47.8 34.5 
Boiler makers. cence were oy 14.9 42.7 68.1 52.4 38.8 
WBlBeweMths dan belo hctets sx Sa «is 13.3 34.6 58.4 43.7 30.9 
Sheet-metal workers.........- 12.5 47.6 74.2 57.8 43.5 
Electrical workers........-..- 6.7 31.6 55.5 40.8 27.9 
CRTC caste Ch td ack Se pe oft Bs 17.4 78.4 112.5 91.5 68.9 
WWEGLCLOUR facerteattave ge fes).e ant: « (rape Flee 10.9 30.9 54,5 40.0 27.8 
Helpers and apprentices....... 17.9 62.5 106.3 79.5 54.8 
Per cent increases in cost of living] 35.5 89.6 106.0 71.6 58.8 


ne 
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TasLEe 3.—Per cent decrease in purchasing power. 


[Subsequent dates compared with December, 1915.] 


Decem- | January,| May, July, Present 


Class of employees. ber, 1917.| 1920. | 1920. | 1921. | decision. 
Machinists. i yoetiseseisiete a iets: 15.3 271 20.8 13.9 15.3 
iBoiler-makersine ack ee 15.2 24.7 18.4 11.2 12.6 
Blacksmiths... "= sets. eee 16.4 29.0 23.1 16.3 17.6 
Sheet-metal workers.......... 1720) 2252 15.4 8.0 9.6 
Electrical workers............ PASI fl 30.6 24.5 17.9 19.5 
Garmenie a: at masee ec eae 13.4 5.9 Lea ee 11.6 16.4 
IMoldGIStrtio ct onthe © cae eas 18.2 31.0 25.0 18.4 19.8 
Helpers and apprentices....... 13.0 14.3 2083 14.6 2.5 

1 Increase. 


From this table it appears that since 1917 the employees cov- 
ered by this decision have almost without exception fallen short of 
receiving enough to enable them to maintain pre-war standards. 
The only exceptions are the carmen and the helpers, which classes 
have just about maintained their level. Under this decision the 
unjust level of earnings described by Mr. McAdoo and by numer- 
ous railways executives as prevailing in 1917 will be perpetuated. 

These figures appear in strong contrast to the misleading table 
in which the majority attempt to show that the present decision 
will mean increased purchasing power ranging from 18.8 to 45.7 
per cent above that of December, 1917. It seems to the dissenting 
members of the board that the public has a right to demand a true 
picture of the grounds on which important decisions rest. 


WAGE LOSSES TO RAILROAD EMPLOYEES. 


The following table shows the total decrease in the returns to 
the maintenance of equipment employees as a result of decisions 
and reductions in force. In this table each figure is based upon 
the number of employees of each class employed in the month 
when the decision became effective. This conservative method is 
adopted so as to avoid duplication in consideration of the lay-offs. 


Shop crafts. 


Saving to carriers by Decision NO: 147s eee ee $64,379,872 
Saving to/carnerssbyeWecisionsNo 222 steer ee ane 38,879,976 
Saving to carriers by present decision. .... 0.490082 see eee ee 59,374,546 
Saving to carriers by reductions in force, ....).5........4.s0s2.05 164,252,379 


Total saving at expense of shop forcese ve ae een ener: 326,886,773 
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The actual wage reductions per annum resulting from the 
Labor Board Decisions Nos. 147, 222, and this decision, based on 
the number of shop employees in the service of the carriers as of 
December, 1917, are as follows: 


HDerision INO ul 4 (ae eee, oc coiteirerc Spee an Rath csyne cue occa are P erste $89,850,015 
EDRs" OCISI OMe et tee ae eRe rae ee te ee aes Sa 78,835,626 
; 168,685,641 
Decision No, 222 (approximated by board’s statistical staff)........ 38,879,976 
Total of wage and rules decisions... ..<.ia. 6 ve -<..Gsen on one cee 207,565,617 
Reduced pay roll resulting from reductions in force................ 164,252,379 
otal loss to BhOp FOTCERih sce. we yeiate a mei tinc ci ren CON eee ae 371,817,996 


It is estimated that the recent rate cut advised by the Interstate 
Commerce Commission will mean a reduction in operating revenue 
of approximately $225,000,000 in addition to the $200,000,000 in 
cuts for which the carriers have already claimed credit. From the 
above table it appears that the reductions in the pay roll of the 
maintenance of equipment forces alone are greater than the whole 
of the new rate cut. 

Following the same method, it appears that the carriers have 
cut the pay roll of the maintenance of way employees to the extent 
of at least $275,237,160, as follows: 


Saving to carriers by Decision No. 147........ccecevccswseeeres $104,538,169 
Saving to carriers by present decision. ............. 5c cree eee 51,021,755 
Saving to carriers by reductions in force. .......5..0.sc058. cee ne ne 113,624,972 
Saving to carriers by Decision No. 501. ........5...025eecc cence 6,052,264. 


275,237,160 


The actual wage reductions per annum resulting from the 
board’s Decisions Nos. 147, 501, and this decision, based on the 
number of maintenance of way employees in the service as of 
December, 1917, are as follows: 


MDVACUSIUIE NEL AT Shtta > MERA er belay ac elds aly Ghlabyloidale ale eine elenaat $127,280,418 
TWhiag tcl OCLSLOie wera lel <) te Ware ek yw lanajat ang oats pee t teense eee ees 68,846,181 
Decision No. 501 (approximated by board's statistical staff)....... 6,052,264 
Totaliot wage atid: rules GéCIsion 2.0%. <n ss eteeisle civics Sees 202,178,863 
Reduced pay roll resulting from reductions in force.............+. 113,624,972 
Total loss to maintenance of way forces...........-.-+eee0e8 315,803,835 


In connection with these figures it should be stated that the re- 
ductions in force are not based on the low figures of February, 1922, 
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but on the summer force of 1921, during which year, according to 
the opinion of the Interstate Commerce Commission (reduced 
rates 1922, No. 13293) the maintenance work was very nearly up- 
to average. 

The savings from the other classes as a result of Decision 
No. 147 totaled approximately $150,000,000. Without considering 
the savings at the expense of these employees through reductions 
in force, the total amount shown above as given up by the em- 
ployees as a group exceeds $750,000,000. This is far in excess of 
any benefits transmitted to the public in reduced transportation 
rates. 

The above calculation is an attempt to appraise the saving 
which will accrue to the carriers even under normal traffic condi- 
tions. The slash in the pay rolls resulting from the subnormal 
traffic of 1921 is far larger. It can be shown most clearly by com- 
paring the total pay roll for the latter half of 1920 with that for 
the same period of 1921, as follows: 


Pay roll for the last: six months of 192005. 3... = + nen ae cman 2,034,716,238 
Pay roll for the last six months of 1921........................ 1,348, 886,463 
Decrease for half Wear oar. 011 kee causes eis Oe eee 690,829,775 


In other words, the pay-roll saving is running at an annual rate 
of $1,300,000,000. 

This decrease in the pay roll appears in such strong contrast to 
the increasing prosperity of the carriers that it should not pass 
without comment. The carriers which received enormous increases 
in operating revenue specifically to cover increases in pay roll are 
failing to afford the public corresponding decreases when the in- 
creases granted to employees are taken away. 

The average net income received by the railroad corporations 
since 1916 has been larger than ever before in history. Including 
the Government standard return, during the years when railroad 
employees’ wages were falling short of meeting the rising cost of 
living, the net income of the carriers was running over $900,000,000 
annually. Even in the year of severest depression the net income 
totaled half a billion dollars... . 


EFFECT UPON THE MORALE OF THE EMPLOYEES. 


The significance of this very apparent contrast between the up- 
ward tendency of profits and the downward tendency of human 
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living standards among wage earners will be felt in a lowering of 
industrial morale which will prove a handicap far exceeding any 
apparent gain from decreased pay rolls. This is pointed out by 
Mr. Sumner H. Slichter in an article on Industrial Morale, pub- 
lished in the Quarterly Journal of Economics. Mr. Slichter, who 
is an authority on the subject, says: 


Most important of all in creating the prevailing low state of 
industrial morale is the workmen’s conception of the relationship 
prevailing between themselves and industry—the feeling on the 
part of wage earners that instead of industry being conducted 
for their benefit as well as the benefit of the stockholders, it is 
devoted almost exclusively to advancing the interests of the stock- 
holders, and that instead of workmen being a part of industry 
and insiders in it, they are outsiders whom industry is not inter- 
ested in serving, but from whom it is interested in getting all it 
can, 7 * * 

Consider the effect of the workman’s conception of industry 
and its relation to him upon industrial morale. What could be 
better calculated to destroy his sense of obligation toward the 
enterprise by which he is employed and his willingness to cooperate 
to make it successful and to promote its prosperity than the feeling 
that it is seeking to dominate and use him rather than to serve 
him, that it is working against him rather than for him, that it is 
seeking to pay him as little as it finds necessary, to prevent his 
wages from going any higher than it can help, to keep his working 
day at as many hours as possible, and to get more and more out 
of him by pushing up the speed of his work? If one party to an 
arrangement seeks to give as little and get as much as possible, 
is it not natural for the other party to do likewise? No one would 
expect a workman who feels that his employer pays the bare 
minimum which economic conditions compel him to pay to recip-: 
rocate by doing his best to promote the interest of his employers 

* * * — When industry seeks to keep wages low and hours long, 
when it consistently resists the workmen’s efforts to raise their 
standard of life, workmen can not be expected to be interested 
in helping to make profits large. (Quarterly Journal of Economics, 
Vol. XX XV, pp. 54-56.) 


The decision of the majority will result in lowered morale among 
the workers in the transportation industry. This is inevitable. 
The results of a similar policy are already being felt in the scarcity 
of labor in the steel industry. This is pointed out by a special 
writer for the Chicago Tribune which editorializes the matter. 
The correspondent speaks of men in the Calumet region who 
“after working a day or two at 30 cents an hour,” thus coming 
within the rates set by the majority for section men, ‘“‘skipped from 
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the steel mills to other manufacturing plants where higher wages 
were paid.” Others are quoted as saying that ‘“‘the wage rates 
were equal to working for nothing, as living expenses ate up the 
pay envelope and still had some appetite left.” As a matter of 
fact, labor has been over-deflated. The necessity of an impartial 
_regulatory authority in the face of this situation is expressed by 
Justice Higgins as follows: 


There is very real antinomy in the wage system between profits 
and humanity. The law of profits prescribes greater receipts and 
less expenditure—including expenditure on wages and on the 
protection of human life from deterioration. Humanity forbids 
that reduction of expenditure should be obtained on such lines. 
Other things being equal, the more wages the less profits; the less 
wages, the more profits. It is folly not to admit the fact and face 
it. Moreover, the economies which are the easiest to adopt in 
expenditure tend to the waste and degradation of human life— 
the most valuable thing in the world; therefore, so long as the wage 
system continues, there is need of some impartial regulating 
authority. (Harvard Law Review, Vol. XXXII, No. 3, p. 216.) 


The attitude which the Labor Board should have taken in the 
present subnormal industrial situation is obvious. Its function is 
to prevent the waste and degradation of human life. 


PROPER FUNCTION OF RAILROAD LABOR BOARD. 


The Interstate Commerce Commission in its recently issued 
opinion urging reduction of transportation rates introduces its 
“eonclusion” with a very terse statement of its function. This 
statement may be held to define the function of any Governmental 
regulatory body. The Commission says: 


The carriers take the position that we must be guided solely 
by those things which are definite and certain in the past. With 
this we can not agree. Our function under the law is not that of 
mere computers and can not thus be atrophied. The duty to 
prescribe rates for the future carries with it the obligation to 
exercise an informed judgment upon all pertinent facts, present 
and past, in order to forecast the future as best we may. (Report 
on Reduced Rates, 1922, p. 730.) 


In their public presentations the carriers have taken the position 
that the Railroad Labor Board must be guided solely by those 
things which are definite and certain in the past. In other words, 
they have asked the board to perpetuate the standards or lack of 
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standards prevailing in the unregulated labor market of pre-war 
years. In short, they want the Labor Board to write decisions 
guided by the injustice of a struggle between employers and em- 
ployees in which right is determined by might. That this can not 
be the function of the Labor Board under the transportation act is 
apparent to anyone who reads its provisions. President Daniel 
Willard, of the Baltimore & Ohio Railroad Company, has stated 
this concisely, as follows: 


In fact, Congress in the transportation act has created for this 
particular purpose a special labor court consisting of the same 
number as the Supreme Court of the United States appointed 
in the same way—that is to say, by the President and confirmed 
by the Senate—and has given the board or court a status and 
dignity in keeping with its importance. The law says that it shall 
be the duty of the board to establish rates of pay and standards 
of working conditions which, in the opinion of the board, shall 
be just and reasonable. 

It may, indeed, be said that Congress by this act has made a 
preferred class of the railroad workers, because, so far as I know, 
this is the first and only time that Congress has ever definitely 
said that any particular class of people should be given at all times 
and under all circumstances just and reasonable wages and work- 
ing conditions. 

Of course, Congress did not do this primarily in the interest 
of the workers; Congress acted only as it had a right to act in the 
interest of the nation as a whole. Congress provided or aimed 
to provide by law so that the railroad workers would at all times 
be assured of just as good wages and just as good working con- 
ditions without striking as they could reasonably expect to secure 
if they did strike, for it is clear that no one could justify or expect 
to win a strike for wages or working conditions that would be 
unjust and unreasonable. (Railway Review, April 2, 1921, p. 521.) 


Justice Higgins, of the Australian Court of Conciliation and 
Arbitration, in discussing the function of that court, states the 
matter in much the same terms, though more tersely, as follows: 


The people are consumers as well as producers and the object 
of the power of the constitution is primarily to protect the people 
as consumers and, as incidental to that end, to provide means 
whereby producers can have their legitimate human needs satis- 
fied without recourse to stoppages. (Harvard Law Review, Vol. 
XXXII, p. 205.) 


Such industrial courts are a comparatively recent development 
in government, and Justice Higgins has taken the lead in ex- 
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pressing the theory on which they rest, the function which ties 
them to the social fabric. He sees this development as a new 
province for law and order. He sees it as the function of such a 
court to introduce system and standards into the use of human 
life for industrial processes. 

A. O. WHARTON. 

ALBERT PHILLIPS. 

W. L. McMENIMEN. 


2. Tue Suopmen’s StrixE—A SERIES or BLUNDERS ! 


Experience is the best teacher. Some people welcome its lessons 
when it shows they have been right but reject its lessons when it 
shows they have been wrong. Progress is due to those who are 
willing to learn from experience, as well as other teachers, even 
when the teachers show they have been wrong. 

The shopmen’s strike, which has now been settled on some rail- 
ways, has afforded an experience which should teach some most 
important and valuable lessons to railway managers, railway labor 
leaders and railway employees. The future experience of the rail- 
ways which have settled and are taking the strikers back and those 
which have not settled will afford some additional lessons. 

The strike has been terribly costly to the railways, the strikers 
and the public. The issuance of the original order for it and its 
continuance so long have been due to a series of big blunders. But 
all the blunders have not been committed by the labor leaders 
and the members of the unions. Every party concerned has blun- 
dered. Some things which when done seemed obviously wise and 
beneficial to those who did them now appear in an entirely differ- 
ent light. 

One of the worst. blunders of the series that has caused and pro- 
tracted the strike was that made by the railways which adopted 
the policy of contracting out work which it had been customary to 
do themselves. They saved money by it for a time, and it seemed 
to their managers wise and proper. It was done by only a small 
part of the railways but it has had important consequences for 
all of them. It exasperated and alarmed labor leaders and em- 
ployees to an extent that few people realized until recently. The 
labor leaders and the employees feared that the system of contract- 
ing would be extended to all the railways of the country, with the 


1 From Railway Age, vol. 73, pp. 550-551 (September 23, 1922). Reproduced 
by permission. 
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result of breaking down all the working conditions and wages 
favorable to labor that had been approved by the Labor Board. 
There is no doubt now that the policy of contracting out work 
contributed largely toward causing the strike. In addition it gave 
the labor leaders a pretext for charging that the railways had 
violated, or at least evaded, the law and the decisions of the board 
on a wholesale scale, and for using this charge in defense of the 
employees’ action in striking against the decisions of the Labor 
Board. It is wholly inconsistent for spokesmen of the railways to 
denounce employees for striking against decisions of the Labor 
Board when railways themselves are doing virtually the same thing. 

The next blunder was committed by the labor leaders when they 
issued the strike order. They knew they could get rehearings by 
the Labor Board in the wage cases at any time. They should have 
known that public sentiment and the sentiment of many members 
of their own organizations would be against a strike which was in 
defiance of decisions of the Labor Board that had been reached 
after full hearing of all the matters in controversy. 

The next blunder was made by the Labor Board in immediately 
issuing statements that the strikers had sacrificed their seniority 
rights, and by many railways in issuing notices that unless the 
strikers returned to work within a very few days their seniority 
rights would be forfeited. These announcements and ultimatums 
immediately became a bar to an early settlement of the strike. It 
was unreasonable to expect that men who had struck would return 
to work within a few days. Some roads which gave the strikers 
two weeks, or even more, within which to return to work got back 
many of their men before the time limit expired. If the seniority 
issue had not arisen as a result of so many railways prematurely 
depriving the strikers of opportunity to return to work with their 
rights unimpaired the strike would have been ended within three 
weeks. 

The next blunder was made by President Harding when, after 
the strike had been going on for some time, he proposed that it 
should be terminated by the railways taking the strikers back 
with their seniority rights unimpaired. This encouraged the 
strikers to stay out in the hope that a settlement finally would be 
made which would restore their seniority rights after the railways 
had committed themselves so far to the men at work that they 
could not honorably or with any regard for future consequences 
take the strikers back with their seniority rights. 
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The result of these and other blunders has been a strike which 
lasted ten weeks on the railways which have settled, which is still 
continuing on most of the railways, which has cost employees, 
railways and the public hundreds of millions of dollars and the 
effects of which will cost hundreds of millions in future. It has 
had and will have some good effects. It has broken down the 
plan of national negotiations and settlements by which the labor 
unions had imposed uniform working conditions and wages on all 
the railways, and by which they were determined to maintain 
them. It has disillusioned many thousands of railway employees 
who had been led to believe that the railways could not or would 
not long resist a nation wide strike and that they had more to 
gain by striking than by accepting the decisions of the Railroad 
Labor Board. But the net result is to demonstrate what every 
sane man should have conceded before it occurred—namely, that 
the railways and their employees have more to gain by dealing 
with each other fairly and reasonably and by accepting and carry- 
ing out decisions of the Railroad Labor Board regarding contro- 
versies that they cannot settle themselves than they have to gain 
by fighting their differences out in strikes. 

A strike, like a war, is a game in which usually everybody con- 
cerned loses. What the shop employees and the public have lost is 
fairly obvious. Even railways which have won the strike have 
suffered losses which they will feel for years. The strike should 
cause the leaders in the railway field, in the labor field and in public 
life to join in good faith in an effort to devise and carry out meas- 
ures which will prevent similar struggles in future. This is what 
would be done if the wishes and counsel of the moderate men of 
all interests should prevail. Unfortunately the extremists con- 
nected with the various interests are as influential as the moderate 
men, and labor leaders whose real goal is the destruction of private 
ownership, railway leaders whose real desire is the destruction of 
labor unions and politicians whose sole object is the promotion of 
their own selfish ambitions will exert as much influence on the 
final outcome as the moderate men. 


3. STRIKES ! 


The Tennessee mountaineer ordinarily has a feeling of indiffer- 
ence, sometimes approaching antipathy, for his brother in black, 


1 From Ben W. Hooper, Saturday Evening Post, vol. 195, pp. 6-7, 104, 106 (Oc- 
tober 14, 1922). Reproduced by permission of the author and publisher. Mr. 
Hooper is chairman of the United States Railroad Labor Board.—Ed. 
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who reciprocates by regarding mountain people as po’ white 
folks. In a mountain courthouse the trial of a lawsuit had been 
commenced, in which a negro was suing a railroad for damages. 
A lank highlander was called forward to undergo the preliminary 
test of his eligibility to serve on the jury. 

“Have you formed or expressed any opinion as to the merits 
of this case?’’ asked counsel. 

“Nary bit,” responded the prospective juror. 

“Got any feeling or prejudice in the case?” persisted counsel. 

“Gosh, no,” answered the witness with a surprised look on his face. 
“Couldn’t have—nigger on one side and railroad on the other.” 

This popular feeling of antagonism to the railroads had prevailed 
throughout our country for almost half a century. To what rela- 
tive extent it was attributable to the speculative excesses of the 
early promotion period, to the activities of railroad lobbies around 
state legislatures, to the accumulated individual grievances of 
the citizenry in each community, to the alleged misdeeds of the 
financial manipulators of railway securities, to the demagogical 
propaganda of railroad-baiting politicians and to the instinctive 
suspicion of the common citizen toward all great corporations 
is not material to the present purpose. The outstanding fact is 
that until recently the average man had felt no personal concern 
about the railroads. Their power, prosperity, future extension 
and continued adequacy had been taken as matters of course. 
Not much thought had been given to the fact that railway trans- 
portation is not merely an incident to the development of this 
country, but that it is the basic cause—the why of the United 
States of America. To be sure, the Caucasian race would have 
built a nation on this continent even without railways, but try 
to conjure up in your imagination what sort of nation it would 
have been, with its fringe of civilization along the seaboards, and 
its vast continental interior, composed of disconnected primitive 
communities, socially and industrially Asiatic. But the public 
viewpoint has undergone a change. All of a sudden the great 
war, that rude awakener of sleeping forces, jarred into conscious- 
ness the smug indifference of the masses toward the railroads. 
Having first learned the lesson of the indispensability of the rail- 
ways to national military success, the people are now giving heed 
to the fact that this is the one industry of all industries that cuts 
a figure in the daily life, the comfort, the health, wealth and well- 
being of every individual in America. 


758 RAILROADS: CASES AND SELECTIONS 


- When President Wilson and Congress got ready to terminate 
Federal control of the railways and hand them back to private 
ownership they keenly realized that purely financial considerations 
were not the only ones that had to be dealt with. The interests 
of stockholders and bondholders, the adjustments between the 
Government and the owners involved complex and difficult ques- 
tions, but they were largely technical and mathematical. 

The most delicate question was the human one of the readjust- 
ment to a peace basis of labor conditions on the railways. This 
involved the handling of two million men, highly organized, and 
at that time quite generally restless and discontented. .. . 

Contrary to the prevalent public understanding the wages of 
railway employes during the war did not increase by so great a 
ratio as did the compensation of labor in other industries. This 
was especially true of the more skilled classes of employes. The 
upward readjustment of railway wages had been promised for 
some time prior to the termination of Federal control. It is also 
pertinent to recall in this connection that the cost of living con- 
tinued to mount after the end of government control, March 1, 
1920, until the apex was reached June 1 of that year. 

Though the railroad employes were dissatisfied at that time 
with their wages they were pleased, generally speaking, with the 
rules and working conditions that the Railroad Administration 
had conceded to them. On the other hand, the railway manage- 
ments were correspondingly displeased with many of these new 
rules and working conditions, which they characterized as im- 
practicable and uneconomic, and under which they declared suc- 
cessful and satisfactory operation to be impossible. 

This condensed résumé of railway conditions, at the resumption 
of private operation, should serve to convince even the casual 
student of industrial problems that the situation contained suffi- 
cent inflammables for many gorgeous bonfires. . . . 

To grapple with this railroad-labor situation the Transporta- 
tion Act provided for the establishment of the Railroad Labor 
Board, to be composed of nine members—three representatives 
of the railroads, three of the employes and three of the public. 
Upon the desks in front of this board was immediately dumped 
practically every form of dispute that had ever arisen between 
railroads and their employes, affecting both the rules and wages 
of all classes of workers. No new tribunal ever began its exist- 
ence with such a congested docket. 
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The labor article of the Transportation Act was a piece of pio- 
neering legislation. Its main purpose was to prevent interruptions 
of traffic arising from railroad-labor controversies. The helpless 
public had been harassed by periodic strikes of railway employes 
for a generation past. These strikes had not been nation-wide, 
affecting all carriers and all sections of the country simultaneously, 
and comprehending all classes of railway employes. They had 
usually involved one class of employes at a time and one or a lim- 
ited number of railroads. Nevertheless, they had cost the car- 
riers, the employes and the general public directly hundreds of 
millions of dollars, and indirectly a great deal more. 

Congress therefore reasoned that if such enormous losses had 
been sustained from strikes involving only a part of the roads, 
a fraction of the employes and a limited territory, and that in 
normal times and with labor organizations comparatively weak 
and incomplete, it would be the part of wisdom to try to avoid 
the catastrophe of strikes of national scope, carried on by railway 
employes fully organized, in the period of depression and readjust- 
ment inevitably sequent to the war. 

The method devised by Congress and embraced in the Transpor- 
tation Act for the adjustment of railroad-labor disputes was a 
strange combination of strength and weakness. It contained 
mandatory requirements that the carriers and the employes should 
endeavor, in conference, to settle all disputes, and failing to reach 
an agreement should submit the controversy to the Railroad Labor 
Board. It provided that the board should hear and decide all 
such disputes, but it did not provide any means or method for 
the enforcement of the board’s decisions other than the right con- 
ferred upon the board to make public the fact that either party 
had violated a given decision. 

Here was a new experiment in American legislation, a law with- 
out the sanction of a penalty, a tribunal required to pass upon 
questions involving hundreds of millions of dollars and the precious 
rights of millions of men, leaving to both parties absolute unfet- 
tered freedom to violate the final decision and to visit upon the 
whole nation the grievous results of such violation. It was ex- 
~ pected that the board should make its decisions so obviously 
“just and reasonable” that they would be voluntarily accepted 
by both parties. It was apparently not in the contemplation of 
Congress that one or both of the parties themselves might occa- 
sionally become unjust and unreasonable. Not only was the board 
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given no powers of compulsion but very properly it was not vested 
with powers of mediation. It can decide, but cannot compro- 
, malseli ae . 

At a first glance this plan would appear to the sophisticated 
judgment of any man on the street as a pipe dream. His knowl- 
edge of the proclivity of mankind to violate any and all laws, even 
at the peril of fine, imprisonment and the noose, would bring from 
him the quick opinion that the decisions of the Labor Board would 
be uniformly ignored by the loser and respected only by the winner. 

There were, however, psychological and economic factors lying 
just underneath the surface of things that made this idea less 
fantastic than it was held to be by the casual appraisal of the 
sophisticated citizen aforesaid. One of these was the fact that such 
a board would afford both the carriers and the employes a battle- 
ground upon which to conduct their industrial struggles—in the 
vernacular, a place where they could get their troubles off their 
chests. Instead of being compelled to deadlock across a con- 
ference table and ultimately, in some instances, to fight out their 
differences in strikes and lockouts when they did not really want 
to fight, the labor board would furnish the disputants a decisive 
method for terminating controversies. The habit of acquiescing 
in the board’s decision of questions of minor importance would 
naturally extend to the observance of the board’s judgments in 
many cases of more vital concern, where otherwise strikes would 
have resulted. It will be remembered that in days gone by many 
strikes were justified by the assertion that there was no place to 
take the dispute and nothing to do but strike. It was also believed 
that both parties would often consider it of great financial advantage 
to escape the burdens and losses of a strike when it could be done 
honorably and where the matter at stake was not too great. In 
connection with the foregoing considerations it was always as- 
sumed that the labor board would be so fairly and impartially 
constituted as to command a reasonable degree of confidence from 
both sides. In addition to all these things there was ground for 
the belief that public opinion would, in fact, exert a powerful 
influence on both the carriers and the employes, as it would be a 
grave tactical blunder for either party to run counter to a positive 
and well-defined public sentiment. 

It is safe to say, however, that though Congress felt that the 
force of public opinion would usually make effective the board’s 
decisions, occasions would arise when self-interest would tempt 
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both parties to rebel. This very natural and logical conclusion 
caused the Senate to incorporate in the bill as it passed that body 
a provision for the punishment of violations of the board’s de- 
cisions by either the roads or the men. 

There was a mild antistrike clause, forbidding the concerted 
walkout or the strike, but expressly recognizing the right of the 
individual to leave the service at any time. This provision was 
eliminated by the House in response to the vigorous insistence of 
the labor organizations. In fact, the railway employes strenu- 
ously resisted the enactment of the law even without the anti- 
strike provision, on the theory that its requirements measurably 
restricted their right to strike. 

It must be said to the credit of the labor organizations that, 
notwithstanding their opposition to the passage of the Transporta- 
tion Act, they immediately perfected their machinery for the sub- 
mission of cases before the board, and have continued to compile 
data and make most painstaking and elaborate presentation of 
their contentions. 

During the two and one-half years that have elapsed since the 
Railroad Labor Board came into existence it has disposed of 8417 
questions brought to it by the carriers and the employes. Of 
these, 7727 have been disputes formally docketed, heard and de- 
cided. Among them were the disputes comprised in three general — 
readjustments of wages and the revision of rules, applicable to all 
the railroads and the various classes of the employes. 

This great volume of work done by the board may prove its 
energy and industry, but the question of practical interest to the 
public is: To what extent has it accomplished the paramount 
purpose for which it was created—namely, the prevention of 
strikes that interrupt commerce? 

Leaving out of consideration the so-called outlaw switchmen’s 
strike which was under headway before the board was organized 
April, 1920, two strike situations have so far confronted the 
board. In October, 1921 all the sixteen major railway-labor 
organizations, comprising the Train and Engine Men, the Switch- 
men, the six Shop Crafts, the Clerks, Telegraphers, Maintenance- 
of-Way employes and the smaller organizations, voted to strike 
in protest against the wage reduction of July first, previous. This 
threatened strike was averted by members of the board by the 
exercise of extra-official methods of conciliation at the last min- 
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After this disturbance had cleared away, labor conditions on 
the railroads remained quiet until the spring of 1922. It will be 
observed that the board had functioned for more than two years_ 
without a strike of any magnitude. 

Beginning May twenty-fifth a series of decisions reducing the 
wages of several classes of employes was issued, effective July 
first. Following these decisions the Federated Shop Crafts, the 
Maintenance-of-Way, the Stationary Firemen and Oilers, the 
Signalmen, and on some roads the Clerks, put out strike ballots. 
In all cases except that of the Shop Crafts the vote was taken on 
the one question of accepting the wage reduction. The shopmen 
submitted to a vote of their membership three distinct questions, 
namely: , 

The contracting of certain carriers’ shops to be operated by 
so-called independent contractors; 

The board’s recent wage reduction; 

Seven of the rules handed down by the board in the latter part 
of 1921, and accepted by the men under formal protest. 

The system of contracting railroad shops had rapidly spread 
to a considerable number of carriers. With variations in detail 
it usually took the form of handing over to an outside contractor 
the shops of a road, with all their machinery, tools and equipment, 
with all necessary material and supplies for the shop work to be 
furnished by the carrier and with the agreement to pay the con- 
tractor a certain per cent of the amount of the pay roll as a con- 
sideration for his operation of the shops. Some of these contracts 
were made with men who had enjoyed little or no experience in 
shop work or with men who until quite recently had been employed 
as officials of the carriers. The carriers, of course, continued to 
maintain elaborate supervision of the work. The theory under- 
lying this system was that the shopmen ceased to be employes of 
the carrier and became employes of the contractor, and were there- 
fore no longer under the jurisdiction of the Labor Board. This 
legal metamorphosis left the men doing the same railroad work 
as before, but their wages and working rules were now arbitrarily 
fixed by the contractor. The rules and wages, which had cost 
their organizations years of effort and great financial expenditure 
to build up and establish and which had been sanctioned in their 
existing form by the Railroad Labor Board, were swept away by 
this feat of legerdemain. At the same time if these men were, 
in fact, removed from under the Transportation Act, where Con- 
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gress had placed them, the public was deprived of whatever 
efficacy the act contained for the prevention of strikes, and by the 
extension of this practice all employes could be taken from under 
the jurisdiction of the board. 

This situation was a very irritating one to the employes of this 
class, as well as to others to which it was applied. It originated 
in the desire of certain carriers to reduce wages more rapidly and 
to make more drastic changes in the rules than the board had 
deemed wise and proper. At the time the strike ballot was taken 
there were seventeen roads that had contracted all or a part of. 
their shop work. Of course the roads strongly insisted on their 
legal right to enter into such contracts and pointed to the undis- 
puted fact that this practice had obtained to some extent for 
many years prior to the enactment of the Transportation Act. 
This view, however, failed to take into account the important fact 
that a thing might have been perfectly permissible before the 
Transportation Act, but not afterwards. 

The Labor Board in its decisions on these contract disputes held 
that the carriers might enter into such contracts if they desired, 
but that the contractor would be regarded by the board merely as 
an agent of the carrier, and the shopmen would still be employes 
of the carriers, subject to the provisions of the Transportation 
Act and the decisions of the board. 

When the strike vote had been taken the board, following a 
precedent set in the case of the train and engine service organiza- 
tions last fall, cited the carriers and the organizations of employes 
about to strike to appear before it June 30. In form this citation 
was for the purpose of conducting the statutory inquiry as to 
whether the board’s decisions had been violated, but in fact it was 
mainly for the purpose of bringing all parties face to face before 
the board in a final effort to find. means of averting the strike. 

Just as the board was convening it received a letter from the 
head of the Shop Crafts, declining to appear. The president of 
the Stationary Firemen and Oilers pursued the same course. 
Subpoenas were issued for both, but the president of the Shop 
Crafts could not be found. He assigned as the reason for his 
absence the fact that the strike order was being sent out, and that 
his attendance would create uncertainty and confusion among 
the shopmen, which might result in disorder. . 

As the hearing progressed the railway executives whose roads 
had been contracting shop work were called upon to declare their 
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purpose as to the observance of the board’s decisions in the con- 
tract cases, and all but two of them agreed to abandon the con- 
tracts and conform to the decisions of the board. This unques- 
tionably helped to clear the atmosphere. 

The representatives of the Brotherhood of Maintenance-of-Way 
Employes and of the Signalmen attended the hearing. The 
examination of the respective heads of these organizations created 
a somewhat better feeling, and a few days later the president of 
the Maintenance-of-Way Brotherhood and his committee met 
members of the board, and after a very full discussion of their 
troubles and grievances the organization decided to remain within 
the limits of the law and to resubmit the question of wages and of 
certain rules to the board. 

Soon afterward the president and the committee of the Signal- 
men held a similar meeting and discussion with members of the 
board and announced their adoption of the same policy. 

On July first, the day following the strike hearing, the strike 
order became effective and the shopmen struck on all the two 
hundred and one Class I railroads in the United States. 

When the strike was less than two weeks old the leaders of the 
six Shop Crafts signified to the chairman of the Labor Board, 
after several conciliatory conferences, their willingness to have the 
men return to work and to ask for a rehearing by the Labor Board 
of the wage and rule decisions against which they had struck, but 
this offer was conditioned on the reinstatement of the strikers 
with their seniority rights unimpaired. This condition was re- 
jected by the carriers on the ground that it would be a violation of 
the rights of the employes who had remained in the service and 
of the new men who had just entered the employ of the roads. 
Thus it came about that every question upon which the men had 
gone out could be adjusted by means that would have been as 
easily available before they went out as afterward. Having need- 
lessly gone out, the only question left to wrangle about was how 
to get back in. Around this point the battle raged for weeks. It 
was the subject of mediation, conference and even Presidential 
proclamation. This question of seniority, of which not one man 
in a hundred had ever heard before, became a breakfast, lunch 
and dinner topic all over the United States. It was the subject of 
editorials, the text of sermons, and the inspiration of thousands of 
wordy whereases and resounding resolves. Although there were 
some who pronounced it a false issue and condemned the obstinacy 
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of both parties for haggling about it while the consumer cried for 
coal and cantaloupes, it really involved a most vital question. That 
question was: Does the railway employe who goes out on a strike 
carry with him a vested right in his job and the benefits and priv- 
ileges. incident to it? 

The striking shopmen answered in the affirmative and gave 
reasons that might be analyzed as follows: 

The striker has not ceased to be an employe of the road, but 
has merely suspended work. He has assumed a status analogous 
to that of an employe on furlough, who, when he is recalled, 
resumes his former position on the seniority roster; 

He had the right to suspend work in concert with his fellows— 
in other words to strike—because the law recognizes his right to 
strike. In this particular instance he has not violated the Trans- 
portation Act, not even the objectionable decisions of the Railroad 
Labor Board, for in the exercise of the right given him by the act 
he had not accepted those decisions; 

If the men lost the strike and were never taken back in a body 
the worker who returned individually could not claim his former 
position and the rights incident to it, but if the strike was won or 
settled and the men returned as a body they were entitled to the 
restoration of their positions and their places on the seniority 
roster. 

The fact was pointed to that in many previous strikes the 
returning men had been accorded their former places with 
seniority. ... 

Analyzing in the same way the contentions of the railway 
executives, they were as follows: 

Conceding that the employes had the right to strike, when 
they exercised that right they ceased to be employes. There is 
no similarity between the status of a striker and a man on fur- 
lough. The rules provide for furloughs and for the preservation of 
a man’s seniority rights during the period of a furlough; 

It was the undisputed right and duty of the carriers to employ 
men in the place of those who had struck, in order that they might 
discharge their legal and moral obligation to the public to main- 
tain efficient and uninterrupted transportation; 

It being the right and duty of the roads to employ men in the 
places of the strikers, the men so employed were rightful and legal 
employes of the roads, entitled to all the rights and privileges 
inuring to railway shopmen under the Transportation Act and 
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the code of rules established in accordance with it. These rules 
are expressly applicable to all the shop employes of a road, both 
union and nonunion, and they automatically apply to every new 
employe the minute he enters the service. Among these rules 
are those governing seniority. There is nothing in the rules or 
in the law that establishes the absurdity that a man may abandon 
his job or position, and at the same time retain any of the rights or 
perquisites incident to it; 

Though it is true that in some strikes the men have been rein- 
stated, this has been done by agreement or compromise between 
the parties and not as a matter of right in accordance with existing 
rules. 

The President’s first recommendation that the strikers be rein- 
stated with seniority was such a compromise proposal, not pur- 
porting to reflect his views as to the principle involved in the 
seniority controversy; but his second recommendation suggested a 
course in strict conformity with the law and the rules—namely, 
that the seniority question be submitted to the Labor Board for 
decision. 

From the foregoing synopsis of the respective lines of argument 
it is evident that the point in issue is one of deep significance both 
to the carriers and to the labor organizations, not only in its bear- 
ing on the present strike but in the handling of future labor 
troubles. 

As this is written the shopmen’s strike is still in progress, and 
thoughtful people are now taking an inventory of the entire rail- 
way-labor question, with a view to possible legislation at next 
winter’s session of Congress. That there will be an avalanche of 
bills of infinite variety is already assured. The question, in the 
meantime, will have provoked some thought and much oratory in 
connection with the Congressional campaign. . . 

In this discussion there are two fundamental facts that will 
admit of no difference of opinion. The first is that the railway 
employes by a general strike involving all or the major or- 
ganizations, as was threatened in the fall of 1921, can tie up, 
hard and fast, all the railroads in this country, from boundary 
to boundary, any time they see fit. All this outburst of con- 
versation that occurs about once a year in regard to running the 
trains with soldiers is mere vocal exercise. Soldiers can guard 
trains admirably, but there are very few of them that could 
operate a train. 
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We have had a demonstration of what the shop crafts alone can 
do to choke transportation. Here is a class of employes that the 
general public knew so little about that they were hardly regarded 
as railroad men. Really the train and engine men, the engineers, 
firemen, conductors, brakemen and switchmen are the only rail- 
road employes that the public in general considers indispensable 
to the operation of the railways. It is true that the men who roll 
the wheels are of first importance in the operation of the trains, 
but there are other classes of employes, who perform work of a 
less conspicuous nature, that are essential to the maintenance of 
traffic. Dispatchers and telegraphers, mechanics, clerks, signal- 
men, maintenance-of-way employes and others contribute to 
the safety and efficiency of the modern railroad. 

In case of a general strike comprising all classes of railway em- 
ployes, what chance would there be to recruit a new force, com- 
petent in skill and adequate in numbers to keep traffic going? 
Absolutely none within any reasonable length of time. Enough 
competent men could be found to operate a few trains, but the 
traffic and travel that could be handled under such conditions 
would not be a drop in the bucket. Not only can the railway- 
labor organizations close down the roads but they can keep them 
shut down with practical completeness for a long period of time. 
The public might as well pigeonhole that fact now for convenient 
reference as go through the process of reacquiring it at enormous 
cost later on. 

To this first proposition let a second be added of equal indis- 
putability. A discontinuance of railway operations in the United 
States would bring upon the people instantaneous suffering and 
loss that would be extended and accelerated by each passing day, 
until it had developed into the most overwhelming domestic catas- 
trophe that ever befell our nation. Such a strike would be a greater 
economic disaster than was the War Between the States, and it is 
within the range of possibilities that it would cost almost if not 
quite as many lives. It is not worth while to attempt to enumer- 
ate and describe in detail the inevitable results of a universal rail- 
road strike. The rotting of fruits and vegetables in the fields, the 
denial of shipment to grain, livestock and other foodstuffs, the 
shutting down of mines and factories, the unemployment of un- 
precedented millions of people, the cutting off of fuel supplies to 
towns and cities, the consequent discontinuance of all sorts of 
public utilities, the stagnation of all manner of business, the freez- 
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ing and starving of helpless men, women and children, the spread 
of disease and death, the hell of crime and disorder—these would 
be a few of the high spots in the general cataclysm. This picture_ 
is not overdrawn, as every man knows who has kept himself in- 
formed as to conditions in Europe and tendencies in the United 
States. It is based on the assumption that the strike would be 
fought to a slow and unyielding finish, just as the shop strike is 
now being fought. Of course if it be assumed that the railroad 
managements, the Federal Government and the governments of 
the various states took the other horn of the dilemma and fell on 
their knees before the strike leaders in abject surrender, then the 
country would escape the dire consequences otherwise in store 
for it. In that event just what ransom would be exacted would 
rest largely within the discretion and generosity of the strikers. 

The paradoxical feature of this entire situation is that a general 
railroad strike of the sort here slightly sketched, aside from the 
incidental violence and disorder, would be perfectly lawful. The 
violence and disorder, the slugging, kidnaping, beating up and 
murder might as well be authorized by law, because they are the 
everlasting concomitants of the thing which is authorized—the 
railway strike. It is euphoniously said that men strike in order to 
exert economic pressure on their employers and on the public. 
The academic theory of the strike is that the employes of an in- 
dustry, in effect, lay a wager that the industry cannot be run 
without their labor, and they discontinue work in order to put this 
wager to a practical test... . 

If a strike stopped at that point it might, indeed, be character- 
ized as an economic contest; but no strike of any considerable 
proportions will ever halt at that stage. The men remaining at 
work who are waylaid and assaulted, their wives and children who 
are harassed and terrified by threats and by attacks on their 
homes, the laborers who are bombed in the shops, the public whose 
lives are endangered by wrecks, accidental or superinduced, the 
carriers whose buildings and rolling stock are destroyed by incen- 
diarism—none of these would define their experiences as mani- 
festations of economic pressure. They are naked and hideous 
physical force, approximating civil war. As a matter of fact the 
strike is a blockade, and the blockade is recognized as one of the 
most effective instruments of warfare. Without pausing to argue 
about who is responsible for the lawlessness incident to strikes, 
suffice it to say that one cannot conceive of a general railway strike 
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devoid of a large amount of lawlessness. One might as well talk 
about sunshine without heat or rain without moisture. 

The truth is that this alleged right to strike, this system of 
making war on the public in order to settle controversies with the 
railroads, is politically, morally, and economically unsound. The 
continuation of such a system is not to the advantage of the public, 
the carriers or the employes. It will not be creditable to the legis- 
lative branch of our Government if a condition so fraught with 
possibilities of industrial disturbance and political revolution is 
permitted to survive. It will be impossible to enact effective 
legislation that will not arouse the antagonism of one or both of 
the interests involved. It is, however, perfectly feasible to 
strengthen existing laws in a way that will guarantee substantial 
justice to the carriers and employes and protect the rights of the 
American people. 

There are certain basic principles upon which such legislation 
must rest. 

The 110,000,000 people of this country, the producers, shippers 
and consumers are as a matter of right entitled to efficient and 
fair-priced railway transportation, and as a matter of self-preserva- 
tion they must have it. 

Although the railroads are privately owned and operated, Con- 
gress has time and again asserted its power over interstate com- 
merce to protect the public against imposition and discrimination 
upon the part of railway managements, and the Supreme Court 
has upheld such legislation. By the same token Congress may 
intervene with statutory enactments requiring railway employes 
to refrain from interruptions of interstate commerce destructive 
of the property and lives of the people. 

There rests upon the shoulders of railway managements and of 
railway employes a public trust—the duty of furnishing to the 
people efficient transportation. 

Railway strikes and lockouts must be made unlawful, and im- 
partial punishment must be prescribed for violations of the labor 
laws by either managements or men. The exceptional railroad 
managements that have stood with extended hands to receive all 
favorable decisions from the Railroad Labor Board, but have con- 
trived methods of evading unfavorable decisions, must, in justice 
to the employes and to the public, be brought sharply to ac- 
count and made as amenable to the law as the humblest section 


hand... 
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It is merely a piece of fallacious rhetoric to say that an anti- 
strike law in the railway industry would establish involuntary 
servitude. No man would have to enter the railway service against 
his desires in times of peace, and when he did enter he would know 
that in a sense he was entering the public service and would there- 
fore be subject to certain limitations and restrictions not appli- 
cable to purely private employment. He would be as free as any 
other citizen to change his occupation whenever he saw fit. He 
would understand, however, that no organization to which he 
might belong would be permitted to conspire to wage civil war 
on society and industry, and to enthrone anarchy in our republic. 
Civilized states have established executive and judicial machinery 
as a substitute for guns and bombs to protect the lives and rights 
of their citizens. The people have reached the conclusion that 
this gun feud between the carriers and their employes must stop, 
for two reasons: First because the fatalities are too serious among 
the innocent bystanders, and second because the damage done 
by the combatants to each other is a matter of public concern. 
The time has therefore arrived when the people are compelled to say 
that the weapons of. force and oppression that have sometimes 
been used by the railroads against their workers must be discarded 
and that the weapon of the strike, which has occasionally been 
handled with deadly effect by the employes against the railroads 
and the public, must be laid aside. This method of adjudicating 
a civil controversy is a modern revival of the ancient absurdity of 
trial by combat. The result of that sort of trial was not based on 
justice but on brute force. The mountain feudist in our own 
country who resorts to a rifle may locate his adversary, but he 
does not by that method locate the disputed boundary line over 
which the trouble arose. 

The Court of Force is an unjust court. The strike is not a safe 
method of arbitrament. A justifiable strike may be lost, and an 
unjustifiable strike may be won. And then, in addition to the 
injustice that is wrought by the judgments rendered by the Court 
of Force, the costs incident to the trial are enormous and they fall 
with ponderous, staggering weight upon both litigants alike. The 
strike of the shopmen will cost this country, one way and another, 
a half billion dollars, but it will settle no dispute, it will answer no 
industrial question, it will solve no social problem, it will establish 
no principle of immediate or ultimate benefit to compensate labor 
for its fearful sacrifice. 


STRIKES nk 


On the other hand it will impoverish the participants and will 
bring vast suffering to the workers in other lines of industry by 
retarding prosperity and increasing the cost of living. It will tend 
to defeat its own object by diminishing the ability of the carriers 
to pay wages. 

If, however, Congress is to say by legislation that the carriers 
and their employes must surrender the high privilege they have 
heretofore exercised of fighting out their differences and must 
henceforth submit them to adjudication, then the greatest care 
must be used to guarantee to both parties a square deal. It must 
not be forgotten that there has been an insidious propaganda 
poured into the minds of laboring men through hundreds of pub- 
lications, spreading the poisonous preachment that every branch 
of the Government is unjust to labor. That railroad labor has 
had its full share of this kind of literature can be testified by any- 
body who has had the opportunity to inform himself. 

In legislation on the subject under discussion there should be 
the least possible ground for complaints of unfairness. Of course 
it would be a mere waste of time to endeavor to coddle the design- 
ing agitator into the approval of any law or policy of the Govern- 
ment, for he could be satisfied with nothing less than the over- 
throw of the existing order of society. It must be recognized, 
however, that a large part of the skilled classes of railway employes 
are essentially conservative men, although the drift of sentiment 
among them in recent years is apparently in the opposite direction. 

In most of the national conventions of railway employes this 
year strong ground has been taken in favor of the repeal of the 
labor article of the Transportation Act, and it goes without saying 
that any move to strengthen the act by the inclusion of an anti- 
strike provision will be vigorously resisted. The employes de- 
mand the unhampered right to tie up the railroads whenever they 
consider it to their own interest. The basic reason of this is two- 
fold: First because they believe that their absolute power to 
throttle traffic will get them more than arbitration will, and second 
because the majority of them are advocates of government own- 
ership, and they believe that their unrestricted power to strike 
will soon force a discouraged and disgruntled public to adopt 
government ownership. Their first conclusion is erroneous. 
Arbitration or adjudication of their controversies will net them 
more cash and comfort than the use of economic pressure will. 
Their second conclusion is correct. The surest way to bring about 
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public ownership is to demonstrate the inability of the carriers 


and the Government to save the public from the unbearable 


harassment of periodical strikes. 

One just ground of complaint from the employes against the 
Transportation Act, as it now stands, is that the carriers have been 
able to evade and postpone the effectiveness of decisions of the 
board conferring benefits on the employes, while the employes 
have no possible means of escaping an objectionable decision 
except by striking, which is a method too drastic and costly to 
consider in any ordinary case. The employes are able to point 
to a considerable number of instances where the board’s decisions 
have not been respected by carriers, though, of course, the great 
majority of the carriers have loyally lived up to the decisions of 
the board. In all fairness it must be conceded that the Shop Crafts 
in particular have borne with commendable patience somewhat 
exasperating conditions on certain roads. The possibility of such 
unfairness and inequality should be wiped out so far as it can be 
done by legislation. . . 

Part of the trouble given by certain of the carriers has been due 
to their aversion to doing business with the labor organizations 
on their roads. The Railroad Labor Board has consistently held 
that the majority of the employes in a particular class have the 
right to select their own representatives for purposes of con- 
ference and negotiation and to appear for them before the Labor 
Board. 

The Transportation Act recognizes the right of the railway 
employes to organize, to function as organizations and to bargain 
collectively. It may be that if the statute were made a little more 
clear and emphatic on this point a few hard-boiled executives with 
archaic ideas of labor would cease to give trouble. Perhaps, after 
all, they serve a useful purpose in preventing the world from mov- 
ing too fast. They offset some of the more radical labor leaders, 
whose normal gait is running away. - 

The time has passed when men can accomplish important or 
permanent results by antagonizing the right of labor to organize. 
The biggest question in the world to-day is not how to crush and 
destroy organized labor but how to curb and restrain its excesses. 
There is no place in this country for the maudlin idea of the parlor 
socialist that any demand of labor must necessarily be a just 
demand. It may be or it may not be. Labor, with its highly 
sensitized class consciousness, does not always reason along 
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straight lines. It often gives no heed whatever to the rights of 
those outside the ranks of its own organization. This thought 
serves to recall a conversation alleged to have occurred among 
a small group of railway executives who were discussing the doings 
and misdoings, mostly the latter, of certain labor organizations. 
One of them indignantly said, “Why, they have tried to run my 
road; they have demanded enormous increases in wages, vacations 
with pay, and soft-snap working rules.” One of the other execu- 
tives, after a few contemplative puffs on his cigar, replied, “Yes, 
my main objection to those fellows is that they are so damned 
much like us.” 

The public should accord just recognition to the fact that labor 
unions must be credited with a considerable part of the advance- 
ment of labor in the acquisition of just wages, decent living con- 
ditions and all that makes life worth while. A contribution so 
vital to such a large section of mankind is a blessing to the world 
as a whole. It must likewise appeal to the composite sense of jus- 
tice of the people at large that, if railroad labor waives its right 
to strike or is by statute declared to possess no such right, to the 
end that railway service may be rendered more stable and efficient, 
then the public, through the agencies that deal with the question, 
must make sure that railway employes lose no advantage or benefit 
by this new requirement... . 

Many people who have heretofore given the subject but super- 
ficial thought have committed the error of advocating a wage for 
railroad labor based upon labor in outside employment with which 
it is not fairly comparable. The public estimate of a just and 
reasonable wage for railway employes should give full weight to 
the training and skill required, to the degree of responsibility and 
to the hazards of employment. A just public will also remember 
that the train and engine men perform work which affords oppor- 
tunity for only the slowest promotion, which does not fit a man 
to pass readily into some other line of business, and which sepa- 
rates him from his family a large part of the time. 

The railway labor organizations might think that their useful- 
ness was at an end if they were denied the privilege of fighting, 
but this is not true. It is the same thought the German Kaiser 
had—namely, that he must have a war, otherwise be was all 
dressed up with nowhere to go. The labor organizations render 
service of incalculable value to their membership entirely aside 
from striking and threatening to strike. This country is full of 
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flourishing organizations of many kinds that serve their con- 
stituents to splendid advantage in a peaceful way. 

When railroad labor is given, as it is under the Transportation - 
Act, an equal voice in the fixing of wages it should be satisfied. 
Public sentiment cannot be brought to approve any system that 
concedes to railroad labor, to all practical intents and purposes, 
‘the exclusive power to fix its own wages. Such an autocratic 
power over the railroads, the key industry of this country, will 
ultimately result in the oppression of the people and set in motion 
forces likely to subvert our free institutions. This, however, is 
the power which railroad labor now possesses under existing laws 
and conditions, and it is only a question of time until an effort 
will be made to exert it, unless there is wise and conservative 
legislation to prevent. Such an eventuality would bring no greater 
disaster to anybody than to labor itself. 

Our people should not temporize with this question. It is too 
vital and too far-reaching to admit of partisan bickering. 

The Transportation Act of 1920 was a long stride in the right 
direction. Results have justified its enactment but uncovered 
its fatal weakness. Its provisions should be clarified where nec- 
essary to the safeguarding of the rights of all concerned, and, 
above all, they should be made mandatory and enforceable. Then, 
if abuses develop in the administration of the law, let the ballot 
box be resorted to for redress. 

This is a problem that cannot be solved by stagnant hesitation 
or timid retrogression. It calls for a forward movement. 


CHAPTER XXVIII 
THE PLUMB PLAN! 


1. Toe A. B. C. oF THE PitumB Puan ? 


What is the Plumb Plan? 
It is a plan for the public ownership and the democracy in the 
control of the railroads. 


Who has endorsed it? 
The two million organized railroad employes of America; and 
the American Federation of Labor, approving the principle 
of government ownership, has instructed its executive com- 
mittee to cooperate with the officers of the railroad inter- 
nationals in their effort. It also has been endorsed by several 
farmers’ organizations. 


How does it propose to buy the roads? 
By issuing government bonds with which to pay for the legiti- 
mate private interests in the railroad industry. 


How does it propose to operate the roads? 
By a board of fifteen directors, five named by the President, 
to represent the public; five elected by the operating officers; 
five elected by the classified employes. 


Does this mean government operation? 
No; it is operation by a board in which those having the re- 
sponsibility have also the authority. It is superior to govern- 
ment operation because it prevents control by an inefficient 
bureaucracy; and is true democracy since it gives the men 
engaged in the industry a voice in its management. 


What becomes of the surplus? 
After operating expenses are paid, and fixed charges are met, 
including the interest on outstanding government securities, 


1See Jones, pp. 491-497. 

2From a pamphlet published by the Plumb Plan League. The Plumb Plan 
was the subject of widespread discussion during 1919; and still has numerous 
adherents.—Ed. 
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the surplus is divided equally between the Government and 
the men. The employe’s portion is to be divided between the 
managerial and classified employes, the former receiving- 
double the rate received by the latter class. This is not a 
profit, since the corporation has no capital. What the men 
receive is a dividend on efficiency. 


Is this a bonus system? : 
No, it is giving those who increase production a share of the 
results their increased effort has produced; and this share is 
theirs for as long as they are actually in the service, and is not 
forfeitable. 


Why do operating officials receive the larger rate of dividend? 
Because it serves as a greater stimulus to the group with the 
most responsibility. And since the operating officials would 
lose dividends if wages were increased it acts automatically 
to prevent collusion between labor directors and the operating 
directors to outvote the public’s directors in raising wages 
beyond a reasonable level. The chief argument against the 
plan is that the public loses control of its own property, and 
that the men in charge cannot be prevented from combining 
to pay themselves extortionate wages. This method of shar- 
ing dividends sets up a natural barrier against collusion. 


Is this the only protection for the public? 
No, the rate-making power remains with the Interstate Com- 
merce Commission, and if wages were raised so high that 
rates had to be increased, the Commission could refuse to 
change them, and shippers might appeal to the courts for 
redress. If the operation by the directors results in a deficit 
Congress can revoke their charter. 


Does this difference in dividends create hostility between officials and 
men? 
No, because without harmony between them neither group can 
earn dividends. An official in working for his own dividend is 
working for the dividend of his subordinates, for one cannot 
gain unless all gain. 


Does the plan assure a decrease in rates? 
It provides that when the Government’s share of the surplus 
is 5 per cent or more of the gross operating revenue, rates 
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shall be reduced accordingly to absorb the amount the gov- 
ernment receives. For instance: If the entire surplus one 
year is $500,000,000, and this is 10 per cent of the gross 
operating revenue, the Government receives $250,000,000. 
And because this is 5 per cent, rates are decreased 5 per cent. 
See what follows. Without new economies or new business 
the profits the next year would be only $250,000,000, and the 
employes and the Government would receive only half the 
amount of the year before. But decreased rates mean more 
business; and also, the reduction ia dividends would stimulate 
the employes to improve their operation by applying better 
methods. So the tendency is to assure constantly decreasing 
rates, to add to the volume of business, and to give the most 
efficient service human ingenuity and devotion can provide. 
Decreased rates mean cheaper commodities; and so, through 
the effectiveness of the railroads, the purchasing power of 
mouey is increased, not only for the railroad man, but for 
every wage earner and every purchaser. 


What does the Government do with its share of the surplus? 


It invests it in improvements and extensions, thus adding to 
the value of the railroads without adding to the fixed charges. 
It retires the outstanding bonds, thus reducing the fixed 
charges. Ultimately the public has its railroad service at 
cost. 


Does the Government pay for all extensions? 


No, the community benefited must pay if it can; if it is able to 
pay all, the building of the extension is obligatory. If it only 
pays part, the Government pays the remainder, but only 
makes the extension as it deems wise. And where the general 
public and not a local community would be benefited, the 
Government pays the whole bill. 


How are disputes between officials and men adjusted? 


By boards, to which the operating officials elect five members 
and the men, five members. In case of failure to reach an 
adjustment, the case is appealed to the directors. 


Who determines the rate of wages? 


The board of directors. 
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Who supervises the purchase of the roads? 
A Purchasing Board, composed of the Interstate Commerce 
Commission and three directors of the new government cor-- 
poration, one director from each group. 


Who decides the value of the private interest in the railroads? 
The courts. It is a judicial question, and is to be answered 
only after an examination of the charters of the existing com- 
panies, the laws under which they are created, and the manner 
in which the company has lived up to its charter and these 
laws. 


Will the public have to pay for watered stock? 
No. The public will probably pay less than two-thirds of 
what the railroads claim as their value. 


Are there other savings? 

Yes, the public can obtain the money to purchase the lines at 
4 per cent, whereas the public is now charged rates to guaran- 
tee the roads 61% per cent on their money. The saving on the 
present capital account of the railroads would be about 
$400,000,000, and on an honest valuation would be nearly 
twice this sum. The Plumb Plan provides for a sinking fund 
and every year one of the fixed charges would be 1 per cent of 
the outstanding indebtedness, to be used in retiring the bonds. 
The Government also uses its profit in retiring bonds, so 
eventually, probably in fifty years, the people would own the 
roads debt-free. A further saving would be in the operation 
of the roads as a unified system, which permits the interchange 
of equipment, the end of wasteful competition, and greater 
economy in buying supplies. Under this plan passenger rates 
of 1/4 cents a mile, and a reduction of freight rates by 40 per 
cent appear reasonable. 


Why ts tt called the Plumb Plan? 
Because it was conceived by Glenn E. Plumb, General Coun- 
sel for the Organized Railway Employes of America... . 


2. A DEFENCE OF THE PLAN ! 


The two million organized railroad employees of America have 
endorsed a plan for the government purchase and the democratic 


1 From Glenn E. Plumb, ‘‘Labor’s Solution of the Railroad Problem,” Nation, 
vol. 109, pp. 200-201 (August 16, 1919). Reproduced by permission of the publisher, 
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operation of the railroads. The American Federation of Labor 
has approved the plan in principle and directed its executive com- 
mittee to codperate with the railway organizations in their en- 
deavor. Mr. Gompers has assumed the honorary presidency of 
the league through which the employees are to carry their cam- 
paign to the country. So it is not saying too much to name the 
plan labor’s solution of the railroad problem; and it is unnecessary 
to point to the significance of the fact that the five and a half 
million skilled workers of America are united in such a demand. 

In brief the plan provides: 

1. For the purchase by the Government of the private interest 
in the railroads. 

2. For the operation of the roads as a unified system by a board 
composed of fifteen directors, five to be appointed by the President 
to represent the public, five to be elected by the operating officials, 
and five by the other employees. 

3. The corporation has no money capital. At the close of the 
year, after paying all expenses of operating and fixed charges, the 
surplus is divided into two equal sums, one to be paid to the Gov- 
ernment, the other to the operating officials and other employees 
as a dividend on labor. When the Government’s share, in any 
given year, is more than five per cent. of the gross operating rev- 
enue, the Interstate Commerce Commission will be obliged to 
reduce rates to absorb the amount the Government has received. 
The employees’ share is paid to all employees; but the operating 
officials receive twice the rate of dividend paid to the other 
workers. 

4. Extensions so far as possible are to be paid for by the com- 
munity benefited; and when a community pays the entire sum, 
the building of the extension is obligatory upon the corporation. 
If the community cannot pay the full cost, the Government pays 
the remainder out of its profit, and as it deems wise. The Govern- 
ment can, at its own expense, build extensions through regions 
that would receive no local benefit, if such an extension would be 
in the interest of the general public. 

5. A sinking fund is set aside from the gross operating revenue 
for the retirement of the government securities with which the 
property is purchased. Pending the determination of value by 
the courts, the railroad companies receive half the present rental, 
this to be deducted from the eventual purchase price. Ultimately 
all the debt from purchase is cancelled. 
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6. The Interstate Commerce Commission retains all of its 
present rate-fixing powers. 

7. On the failure of the corporation to live up to the terms of its 
contract, Congress may revoke its charter. 

No matter how the railroads are operated, there are three part- 
ners in the industry, capital and labor and the public. The success 
of operation depends, in the nature of things, on the harmony of 
this partnership. If, as in the past, capital operates the lines with 
the chief aim of making profit for itself, there is no incentive to 
labor to increase its contribution, since every additional effort 
goes to enrich the employers only. It is a self-evident truth that 
until management is wholly efficient, the rate the public pays is 
excessive, and efficiency, being altogether a problem of human 
factors, is unattainable while there is no inducement to codperation 
between operating officials and their men, or to the introduction 
of improved methods depending on a high spirit of coéperation. 
It is also self-evident that until the public keeps a check on rail- 
road expenditures and finance, there is no prevention of the prac- 
tice of falsifying the capital account as a basis for an increase of 
rates. 

The public holds over the railroads the rate-making power, 
but it is impotent to deal with the two principal causes of high 
rates. A low degree of managerial skill cannot be taken into 
account at a rate hearing; and the present fictitious value of rail- 
roads, as commonly accepted, shows that the rate-makers have 
fallen into the snares of fallacious reasoning in according rights 
to which, we believe, the roads were never entitled. It is labor’s 
proposal to readjust the interest in the railroads to a new balance. 
Instead of giving capital its head, and the public only an ineffectual 
rein, and leaving labor helpless and disheartened between the two, 
it asks for a recognition of two incontrovertible truths: that skill 
is the prime force in the railroad industry; and that beyond giving 
to the capital honestly invested in the public service a reasonable 
return, the public owes it nothing. 

The division of dividends among employees is designed as an 
incentive to skill. As the railroads are now managed, there is no 
inducement, beyond the hope the lowliest man may hold of rising 
from the ranks. This chance, often enough pointed to by the 
individual Americans who justify it, comes, however, to only a 
relatively small number of men. Even if every financier or indus- 
trial leader in America had climbed from the shops to their places 
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of authority, the proportion of those who could not so advance is 
overwhelmingly large. Nor is there any reason why those who are 
left behind should be allured by the very slight prospect of “going 
up” in the world. If the only spur to a man’s better effort in his 
work is the hope to graduate from it, he is not animated by a very 
praiseworthy desire. Society should give men contentment with 
the work at hand, and their ambition should be directed to its 
better performance. True, those who rose from the ranks un- 
questionably were able to because of their fidelity in the lesser 
fields; but it is a poor guerdon for those they left behind that a less 
spectacular skill must be, like virtue, its own reward. Every man 
is a potentiality of energy which society by one means or another 
is contriving to develop for the social good. It is the very purpose 
of civilization to increase the contribution of the individual; to 
offer, in place of dire necessity, a more generous inducement for 
the doing of the world’s work. 

The railroads now set no price on their employees’ initiative. 
If collectively or singly they should undertake a stroke of economy, 
they have no reward. That is, if they increase production, they 
merely add to the profits of capital. There are countless methods 
in the broad category of “scientific management”? by which the 
railroad service could be enormously cheapened and improved; 
but they are not introduced. Why? Workers detest the inspec- 
tor’s stop-watch and the efficiency engineer’s charts, but can they 
be reasonably asked to produce more for some one else’s enrich- 
ment? The managerial experts are trying to function in violation 
of human law. But let these managerial reforms be advanced 
in accordance with that law, and let them lead to greater freedom 
rather than further enslavement, and they are bound to succeed. 
The entire doctrine of managerial engineering has been mistaken 
in attempting to bring about increased production without ob- 
serving the simple tenets of democracy. If production, not profits, 
is the first objective of industry, it can only be assured by rational 
recognition of the fundamental characteristic of the human being. 

The argument is made that labor is merely asking the Govern- 
ment to buy the railroads and turn them over to the employees 
for their free pleasure. It is pointed out that the operating em- 
ployees and the classified employees between them have ten 
representatives on the board of directors to the public’s five. It 
is asked why the public, having the ownership of the property, 
should resign the control. And what is to prevent collusion be- 
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tween the two groups of employees for the increase of wages and 

the ruin of the service? The answer is simple. In the first place, 

there are no profits, as such; there are to be dividends on increased 
efficiency. The plan provides for the continual reduction of rates 

as these dividends rise above a given level. 

Then, too, there should be no confusion about the percentage 
of the dividends. The difference between ten per cent. of gross 
operating revenue and ten per cent. on capital is a matter of hun- 
dreds of millions of dollars. Ten per cent. of a gross operating 
revenue of four billion dollars would be $400,000,000, while ten 
per cent. of the present capital account of the roads would be 
$1,900,000,000. The rate of dividend falling to the employees 
for increased production is not comparable with the present rate 
of dividend to capital. Under the labor plan, if in any given 
year the Government’s share of profits is more than five per cent. 
of the gross operating revenue, rates must be reduced five per cent. 
Supposing the Government shares a 12 per cent. surplus on, say, 
a $4,000,000,000 operating revenue; it then receives $240,000,000, 
or 6 per cent. Then the rates must be reduced 6 per cent. If there 
are no further savings and the volume of traffic is not increased 
in the ensuing year, the men have only $240,000,000 to share 
with the State. It is our belief that such a reduction must tend 
to stimulate the men to a further improvement of service; and that 
it will, in the nature of things, increase the volume of business. 
So from two sources of increased production—the actually created 
business and the new skill—labor restores its dividends. By this 
method, every dollar a railroad man receives represents a reward 
for a service from which the entire nation has derived a benefit. 
It is folly to confuse such an outcome with the profiteering of 
present-day industrial life. 

There can be, under the plan, no profit-making, as the word 
usually is construed, since there is no capital on which a return 
has to be made. The retirement of bonds and the interest on them 
are a fixed charge. That, if you please, is the only profit-making 
in the proposal—the sinking fund and the annual interest, prob- 
ably four per cent., on the government securities. The dividends 
to labor are in an altogether different category; they are a share 
in increased production; they are, precisely speaking, one-half of 
the surplus from new business, and this for only a limited time. 
And since every dollar of new business for the railroads is won by 
improved and cheaper service, it is a gain for every industry. 
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Still, it can be argued that the entire purpose of the plan might 
be defeated by the indolent policy of the employees, who, instead 
of exerting more effort to create new business, could decide merely 
to raise wages, and so impose a selfish tax upon the public. If this 
were possible, it would suffice to discredit the entire plan. But 
the plan safeguards the public’s rights; it does not take from the 
State the control of its property, but only calls for a majority 
control of the operation of the property, and this under careful 
provisions. The State retains the absolute rate-making power. 
Supposing the workers do unite with their operating officials for 
an unreasonable increase in wages; they still do not have the power 
to raise the rates to provide the increased revenue. They must 
convince the public’s Interstate Commerce Commission of the jus- 
tice of their action. And if they increase wages without the neces- 
sary revenue, and a deficit arise, Congress can forfeit the lease. 

One further possibility is cited against the plan. What if the 
men’s dividends in some years have been, let us say, five per cent. 
of gross operating revenue, or about $200,000,000; is there any- 
thing to prevent the employees from deciding to ‘‘play safe” for 
the next year, and increase wages $200,000,000? Would it not be 
reasonable for the men to say: ‘We have earned this dividend, 
but we are likely to lose it through a new reduction of rates; so 
we will simply make sure of it by increasing wages by this 
amount”? To prevent this, the plan gives to the operating em- 
ployees twice the rate of dividend given to the classified employees. 
When wages are increased, the operating employee receives only 
the same rate of increase as the classified employee. This divi- 
dend, however, is worth to him twice as much as the salary ad- 
vance; and even if the dividend were cut down by a reduction 
in transportation charges, it would probably remain more than 
the salary increase. In this manner it becomes the primary inter- 
est of the operating employees to receive their share of new busi- 
ness always in dividends, and not in added wages; and even if 
the classified employees should prefer the wage increase, they 
would be outvoted two to one on the board of directors. 

The saving to the public would commence immediately, for 
the difference in the interest paid for capital borrowed by the 
Government and capital provided by private investors is from 
two to two and one-half per cent. on the capital account. This, 
on a capital account of $12,000,000,000, would be from $240,000,- 
000 to $300,000,000. Today the public is asked to pay on a 
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watered capital account of $19,000,000,000. So the real saving 
assuming the conservative estimate of twelve billions to be correct, 
would be from $380,000,000 to $475,000,000. No one, of course, - 
can measure the savings possible if the roads are operated as a 
unified system; the interchange of equipment, the centralized 
purchases, and the discontinuance of wasteful competition would 
save a large sum. Nor can any one estimate the possibilities of 
scientific management under democratic control. But it seems 
safe to predict a passenger rate of 114 cents a mile, and a 35 to 
40 per cent. reduction in freight rates. The Government spends 
its share of the surplus in extensions and improvements, and in 
retiring outstanding bonds. The physical value of the service is 
being continually raised without a corresponding raise in rates; 
and the capital cost is being continually diminished, until it finally 
disappears. Thus, ultimately, transportation will be furnished 
at cost. 


3. A CRITICISM OF THE Puan ! 


The ‘Plumb Plan League” has been organized to promote 
adoption of the plan of railroad ownership and management 
devised by Glenn E. Plumb. Warren 8. Stone, Grand Chief of the 
Brotherhood of Locomotive Engineers, is president of the League, 
and the heads of fourteen other railway labor organizations are 
vice presidents. A pamphlet entitled ‘“‘The A B C of the Plumb 
Plan” is being widely distributed by the league. It gives in ques- 
tion and answer form the details of the plan and the arguments in 
favor of it. 

Any plan for the future ownership and management of the 
railways which the organized railway employees support is en- 
titled to respectful consideration and to discussion upon its merits. 
The railway employees are a numerous body of American citizens, 
and because they are employees of the railways they will be as 
much affected, perhaps more affected, by the future of the rail- 
roads than any other class. 

The “A B C,” which apparently was prepared by Mr. Plumb, 
affords a basis for the discussion of his plan. It claims that enor- 
mous economies will be effected if the plan is adopted; that in 
consequence it will be possible to pay railway employees higher 
wages, to make large reductions in freight and passenger rates, 


‘From ‘‘The ‘A B C’ of the Plumb Plan,” Railway Age, vol. 67, pp. 189-141 
(July 25, 1919). Reproduced by permission. 
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and at the same time earn a surplus, which it is proposed 
should be divided between the officers and employees and the 
government. It is time to measure these claims and arguments 
by the standard of actual conditions and facts in order to de- 
termine what validity they have. | 


Under the Plumb Plan the public would buy the railways, 
issuing bonds in payment for them. It would delegate their 
operation to a board of fifteen members, five appointed by the 
President of the United States, five by railway officers, and five 
by the classified railway employees. The board of directors 
would fix wages and salaries, as well as manage the roads, while 
the Interstate Commerce Commission would continue to fix pas- 
senger and freight rates. Disputes between officers and em- 
ployees would be adjusted by boards to which the officers would 
elect five members and the men five. In case of failure to reach 
adjustment of a dispute it would be appealed to the directors. 
One-half of any surplus over interest charges earned would, as 
already stated, go to the government, and be invested in improve- 
ments and extensions and used to retire the bonds issued to buy 
the roads. The communities benefited would be required to pay 
for extensions if they could. Where, however, the general public 
and not a local community would be benefited the government 
would pay for the extensions. Doubtless, also, the government 
would have to pay for all improvements which could not be made 
from surplus earnings. 

It is claimed that this is ‘“‘a plan for the public ownership and 
the democracy in the control of the railroads.” It is hard to 
see how it can be seriously claimed that it provides for “democracy 
in the control of the railroads,” since it contemplates the purchase 
of the roads by all the people and their management by a board 
two-thirds of whose members would represent only that approx- 
imately one-fiftieth of the people who are employed by the rail- 
roads. 


One ground upon which it is claimed that a large saving would 
be made under this plan is that “the public can obtain the money 
to purchase the lines at 4 per cent., whereas the public is now 
charged rates to guarantee the roads 6 1-2 per cent. on their 
money. The saving on the present capital account of the railroads 
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would be about $400, he 000 and on an honest: vate nl would be 
nearly twice this sum.’ 

These sentences contain several statements which are erroneous. 
The public has never been “charged rates to guarantee the roads 
6 1-2 per cent. on their money.”’ The last year for which there are 
complete statistics of the Interstate Commerce Commission show- 
ing the property investment, the net capitalization and the net 
operating income of the railways, is the year ended December 31, 
1916. In that year the percentage earned by the railways on their 
property investment was 5.8 per cent., and this is the largest per- 
centage they ever earned. In the preceding five years the average 
earned, as reported by the Interstate Commerce Commission, was 
4.56 per cent. However, it is undoubtedly true that the companies 
should be allowed to earn an average of at least 6 per cent. on their 
property investment in order to enable them to operate success- 
fully and raise sufficient new capital for extensions and improve- 
ments. 

It is also incorrect, however, to say that the public can obtain 
money to purchase the lines at 4 per cent. The government fi- 
nally had to pay as much as 4 3-4 per cent. to raise about as much 
money to carry on the war as the reported property investment of 
the railroads, which is approximately $18,000,000,000. Since it 
was finally forced to pay 4 3-4 per cent to raise money to carry on 
the war, it cannot be assumed that it could raise enough to buy the 
railroads for less than 5 per cent. Now, if it allowed the railroads 
to earn 6 per cent. upon $18,000,000,000 this would be $1,080,000,- 
000 a year, while if it bought them for $18,000,000,000 and paid 
five per cent. upon it, the interest would be $900,000,000 a year, 
or only $180,000,000 less than the net operating income of the 
properties would be at 6 per cent. Furthermore, if past expe- 
rience is any criterion, if the railways earned 6 per cent. they would 
put part of it back into improvements and extensions, while if 
the government earned only 5 per cent. on the purchase price 
mentioned it would have to pay it all out in interest. 

But, the “A B C” adds, a much larger saving even than $400,- 
000,000 a year would be made if the roads were bought ‘‘on an 
honest valuation”; and elsewhere it asserts “the public will prob- 
ably pay less than two-thirds of what the railroads claim as their 
value.” The only foundation for this assertion is that some rail- 
roads are known to be over-capitalized. But other railroads are 
known to be under-capitalized. For example, the Pennsylvania 
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System is capitalized at $430,000,000 less than the actual invest- 
ment in it. Other large systems also are under-capitalized. The 
under-capitalized roads will more than offset the over-capitalized 
roads. Furthermore, the cost of reproduction must be given great 
weight in valuation; and the cost of reproducing the roads on the 
basis of present wages and prices would be vastly greater than 
their book cost. The “‘A B C” says that the courts would decide 
the value of the railroads if the public bought them; and the courts 
unquestionably would hold that the value which must be placed 
on them is not their original cost, but their present value. Instead 
of paying less than their present capitalization the public un- 
doubtedly would have to pay much more for them than their 
present total capitalization or total reported property investment. 
Any person who really believes that under government ownership 
large savings in the capital charge of the railroads would be made 
is either ignorant of the facts or is deliberately misleading himself. 


Besides reducing the capital charge, the “A B C” claims that 
the adoption of the Plumb Plan would result in a large reduction of 
operating expenses. For example, “A further saving” it is as- 
serted, ‘would be in the operation of the roads as a unified system, 
which permits the interchange of equipment, the end of wasteful 
competition, and greater economy in buying supplies.”’ But the 
roads have been operated as a unified system under government 
control for a year and half and are still being so operated. The 
present director general of railroads, Walker D. Hines, recently 
stated in testifying before the House Committee on Appropria- 
tions: “I think we have already gotten the benefit both last year 
and the early part of this year of the economies from unification.” 
Mr. Hines doubtless knows as much about this matter as the 
author of the “A B C”’; and the only way he intimated greater 
economy could be secured under unified operation is by getting a 
better class of labor, especially skilled labor. 

Another argument made for the Plumb Plan is that it would give 
officers and employees an increased incentive to efficiency. As 
already indicated, officers and employees are to receive one-half of 
any surplus over interest charges that may be earned. Their share 
of the surplus is to be divided pro rata according to their salaries 
and wages among the officers and employees except that the officers 
are to receive twice as great amounts of “dividends” in proportion 
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to their salaries as the employees receive in proportion to their 
wages. But salaries and wages are to be fixed by the board of 
directors, two-thirds of whose members will be elected by the - 
officers and employees. How can it be assumed that under this 
arrangement salaries and wages would not be raised so high as to 
prevent any surplus from being earned? If a surplus were earned 
it would have to be divided with the government, while if salaries 
and wages were raised enough to prevent a surplus from being 
earned the officers and employees would get all of what would 
otherwise be earned as a surplus. 

The answer made by the “A B C”’ is that the officers would be 
prevented from entering into collusion with the employees to 
advance salaries and wages because under this plan the officers 
would get twice as large a proportion of the surplus as the em- 
ployees, while, on the other hand, if salaries and wages were raised 
so much as to prevent a surplus from being earned, the officers 
would be prevented from getting their “large dividends.” But if 
a raise in salaries and wages were made the officers would know just 
how much they would benefit by it, while they would never know 
in any year how much they are going to get from the surplus at 
the end of the year, or, indeed whether there would ever be any 
surplus. Therefore the officers as well as the employees would 
have a far stronger incentive to raise salaries and wages than to 
try to earn a surplus. Certainly, this would be true at the start; 
for, if the roads were turned over to the officers and employees for 
operation under this plan without an advance of rates they would 
start with a deficit of one-half to three-fourths of a billion dollars 
a year. This would afford little ground for hope of a surplus. 


Not only would this plan not afford any special incentive to 
officers and men to operate the properties efficiently in order to 
earn a surplus, but the plan itself would make efficient operation 
impossible. Two-thirds of the members of the managing board 
would be selected by the officers and the employees. But the 
officers are scattered all over the United States and are of many 
ranks and classes. The same thing is true of the employees. No 
means is conceivable by which men of so many ranks and classes, 
scattered all over the country, could possibly know and select as 
their representatives on the board of. directors the men most com- 
petent to manage the railroads. A board thus selected would be 
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certain not to be composed of men of the great knowledge, experi- 
ence and ability needed. The board, in turn, would have to select 
the officers of the individual lines. But a board composed of men 
themselves wanting in needed knowledge, experience and ability, 
would be incapable of selecting or indisposed to select men of 
sufficient knowledge, experience and ability to manage the various 
railway lines. 

It may be said that the present officers of the railways would be 
retained. But it is doubtful if a board composed one-third of 
government appointees and one-third of labor appointees would be 
disposed to keep the present officers. Furthermore, it is certain ° 
that most of the present higher officers would not consent to work 
under the direction of such a board. They would quit the railroad 
business and go into other lines. Even if the present officers did 
stay they are not immortal. Successors to them would have to 
be chosen from time to time; and competent successors could not 
and would not be developed and chosen under the organization 
proposed in the Plumb Plan. This ought to be plain to every 
intelligent railway employee. But if the railroads did not have 
competent officers they could not and would not be efficiently 
managed. If they were not efficiently managed, expenses would 
constantly increase, and service constantly deteriorate. 


As a logical conclusion to the argument that vast economies 
would be effected under the Plumb Plan, the “A B C” makes the 
following statement: “Under this plan passenger rates of 1 1-2 
cents a mile and the reduction of freight rates by 40 per cent. 
would be reasonable.” 

Just how much dependence railway employees and other persons 
can safely put upon the arguments and statements of fact made 
in the “A B C” will be indicated by the following analysis of this 
particular statement, which evidently was made to forestall oppo- 
sition to the plan by travelers and shippers. During the first 
five months of 1919 the passenger earnings of the railroads were 50 
per cent. greater and the freight earnings 20 per cent. greater than 
in the corresponding months of 1917. Total earnings were 25 per 
cent. greater and total operating expenses 57 per cent. greater than 
in the same months of 1917. If these items of earnings and ex- 
penses shall throughout the year 1919 bear the same ratio to the 
similar items for 1917 as they did during the first five months of 


790 RAILROADS: CASES AND SELECTIONS 


this year, passenger earnings for the entire year 1919 will be 
$1,238,000,000; freight earnings will be $3,395,000,000; total 
earnings will be $5,051,000,000; and total operating expenses will - 
be $4,479,000,000. Now, passenger rates at present are 3 cents 
amile. Therefore a reduction of them to 1 1-2 cents would reduce 
passenger earnings per year approximately $614,000,000. A 40 
per cent. reduction of freight rates would reduce freight earnings 
per year approximately $1,358,000,000. These reductions in 
passenger and freight rates, on the basis of present business, would 
reduce total earnings per year from about $5,051,000,000 to about 
’ $3,075,000,000. But as we have seen, total operating expenses are 
now running at the rate of $4,479,000,000 a year. Therefore, 
after the reductions in earnings caused by these reductions in 
rates had been made, the total operating expenses of the roads 
would exceed their total earnings by $1,405,000,000 a year. But 
railway taxes as well as operating expenses must be paid. Taxes 
and operating expenses together would exceed total earnings by 
about $1,600,000,000 a year. Then if in addition there was, say, 
$900,000,000 a year interest to meet, the deficit to be paid by the 
public from taxes would be $2,500,000,000 a year. Talk about 
the “surplus” to be divided between officers and employees and 
the public! And while the “plan” proposes that the public should 
get only one-half of the surplus, if there should be one, it also 
proposes that the public should get all of the deficit, if there should 
be one. It would be a singular kind of “democracy in the control 
of the railroads” which would make the public pay the entire bill 
for buying the roads, give it only one-third of the managing direc- 
tors, give it only one-half of the surplus if there was any, and send 
it the entire bill for the deficit if there was one! 

But, it is said, the reduced rates would cause an increase of 
traffic. No doubt. But any increase in the traffic to be handled 
would also cause an increase of expenses. We are curious to know 
how much of an increase of traffic the author of the Plumb Plan 
thinks would be sufficient to offset the increase of expenses which 
would be caused by an increase of business and in addition a deficit 
of about $2,500,000,000 a year. 


It can hardly be necessary to carry the analysis of the Plumb 
Plan and its “A B C” any further to show how preposterous they 
are. In fact, we have taken the trouble seriously to analyze them 
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at all only because earnest and honest people have been misled in 
the past by equally preposterous arguments and assertions. We 
have repeatedly recalled that, in December, 1917, within two 
weeks of the time that government operation was adopted, an 
advocate of government ownership, in testifying before a Senate 
Committee in Washington, estimated that under unified govern- 
ment operation a reduction of $ 400,000,000 a year in railway oper- 
ating expenses could be made. The country has now had one and 
a half years of government operation; and at present operating 
expenses are running $1,600,000,000 a year more than they were 
when this advocate of government operation made his estimate, 
and $2,000,000,000 a year more than he estimated they would run. 
Yet there were many people who accepted such arguments of 
advocates of government operation before it had been tried. It is 
to be feared that unless they are answered again and again, such 
assertions and arguments as those advanced in support of the 
Plumb Plan also will be seriously accepted. 

Railway employees are contributing money to pay for the cir- 
culation of the “A B C” and other literature advocating the owner- 
ship of the railroads by the public and their management by the 
employees. It will be wise for the employees to study for them- 
selves the statements made in this literature and test it by the 
facts, before they help in its distribution. Doubtless many em- 
ployees are supporting the Plumb Plan because they believe its 
adoption would inure to their special benefit as a class. They 
could not be more mistaken. A plan better adapted to cause 
inefficiency and waste in the operation of the railroads could 
hardly be devised; and no class have more to lose in the long run 
by inefficient management of the railroads than the employees. 

Besides, railway employees have nothing to gain and much to 
lose by supporting a plan of railroad ownership and management 
which is adapted, as this one is, to give the public the impression 
that it is intended to promote the selfish interests of the employees 
regardless of its effects upon the public. No plan which gives this 
impression will be adopted; but its support by the employees is 
sure in time to create public opinion hostile to them and their 
organizations. 
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CHAPTER XXIX 
THE BEGINNING OF STATE REGULATION 


THE GRANGER MOVEMENT ! 


The great Know-Nothing movement, so called, which swept 
over the United States about twenty years ago, apparently orig- 
inated without cause, raged subject to no law, and finally sub- 
sided, having produced no permanent results. It was a species 
of popular squall preceding the long, violent tempest of the Re- 
bellion. In this respect it furnished a striking exception to the 
general principles which mark the rise and development of wide- 
spread popular agitations. They seldom originate without cause; 
and, in spite of blunders and mismanagement, rarely pass away 
without having contributed something worth having to that 
general result which makes up the conditions under which we live. 
This is especially true of that Granger movement, which, during 
the last four years, has played a most prominent part in the poli- 
tics of certain of the Northwestern States, and resembled the 
Know-Nothing movement only in its more prominent and least 
creditable features. It is quite apparent, however, that the time 
has now come when the Granger can be looked upon as a phenom- 
enon of the past, and treated in a spirit of critical justice. Hitherto 
this has not been done. In the West the Granger has been ‘‘inside 
politics,” and the politicians and editors of rival factions have 
vied with each other in flattering his vanity, extenuating his 
shortcomings, and excusing his misdeeds. In the East, on the 
other hand, the public mind has been mainly impressed by certain 
striking episodes in his movement, which, naturally, were almost 
always those reflecting the least credit upon it: of this character 
was the defeat at the polls of Chief Justice Lawrence of Illinois, 
for having presumed to decide a constitutional issue which arose 
before him as a judge, on principles of law rather than in obedience 
to a popular demand: or, again, the “Potter Law,” so called, of 
Wisconsin, which seemed designed to operate as a practical con- 

1From C. F. Adams, Jr., “‘The Granger Movement,’”’ North American Review, 
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fiscation of many millions of foreign capital invested in the public 
improvements of that State; or, finally, the Illinois Railroad Law, 
which was ingeniously framed so as to make those who were to use 
the railroads of Illinois the final arbiters as to what it was reason- 
able they should pay for such use. Such episodes as these have 
led the people of the East to regard the Granger movement as one 
of those causeless, unjustifiable, and outrageous manifestations, 
nearly allied to agrarianism, which attempt to perpetrate under 
the forms of law the most wanton assaults upon property. It is 
not necessary to have a very exalted opinion either of the Granger 
movement or of the Granger type of politicians and thinkers to 
assert that the conclusion last stated does it and them scant jus- 
tice. The simple truth is that the Granger excitement was not 
causeless, and that, in spite of the blunders which marked its 
career, it has done a great deal of very good work. 

To appreciate this or any other popular movement, it is nec- 
essary to have a somewhat definite conception of its surroundings, 
—of the various conditions, social, political, economical, and geo- 
graphical, among which it manifests itself. So far as they are 
necessary to an intelligent judgment, these may, in the present 
case, be very briefly stated, and they are not without their interest. 
In the first place we have a young agricultural community, which 
has grown up with unprecedented rapidity in the very centre of 
the continent, many hundreds of miles away from those great 
centres of human industry to which it must look for its markets 
and sources of supply. Such a fundamental condition as that 
just referred to necessarily implies a great deal. New social 
organizations cannot enjoy that accumulation of knowledge, of 
education, and of political habits which is found among people 
of the same race but of an older civilization; to look for it is as 
unreasonable as to look for an equal degree of wealth. The people 
of the West are accordingly always more or less restless under the 
restraints of law; nor do they appreciate so fully as the people of 
New England the immense value of an established credit and an 
unquestioned good name. To many among them the immediate 
good is apt to appear as the greatest ultimate good; and in rough, 
energetic fashion they view with undisguised contempt those of 
their fellow-creatures who believe in such tedious old saws as 
that ‘the more haste, the less speed.”” The straightest way home 
is almost always, in their opinion, the shortest way home; and, 
indeed, if, in following it, they almost surely come to a bog: or 
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swamp, they generally contrive somehow to wallow through, 
thanks to an exuberant native vigor, though by no means always 
in an undishevelled condition. They thus see an evil, a wrong, 
with great clearness; it impresses itself most powerfully on their 
fancies; seeing it thus, feeling it thus, they go directly at its most 
obvious manifestation, and do not often stop to look for a hidden 
cause. 

Accordingly, within the last ten years, the public mind of the 
West has dwelt upon railroads in two wholly different moods. 
During the first five years,—those between 1865 and 1870,—the 
fact of geographical isolation was seen clearly and felt strongly. 
The insufficiency of Western capital and the pressing need of new 
channels of communication with the East assumed an ever- 
increasing prominence, and thus railroads, more railroads, were 
the constant longing of the Western man and the unceasing burden 
of his speech. He found his way—loaded with maps and plans 
and prospectuses, and stock and bonds and land grants—into 
every money market of the world. Railroads could not, he 
thought, be purchased at too high a price; no inducements were 
too large: with which to tempt foreign capital. The Western 
imagination was thoroughly fired; and so, at last, was Eastern 
cupidity :—and the result was the disastrous railroad mania which 
culminated in the panic of 1873. Through a period of five years 
capital flowed to the West in an apparently inexhaustible stream, 
and under its influence railroads were constructed as if by magic. 
The best and the most preposterous lines were equally built; 
competing line was run upon competing line between the great 
centres; while other lines were laid out from points where no one 
lived to points where no one wanted to go. In the Western States 
and Territories alone, during the five years which preceded the 
outbreak of the Granger movement, not less than five hundred 
million dollars of actual wealth were invested in the construction 
of railroads. Accordingly the number of miles of road in operation 
in Illinois is stated to have risen from 3,191 in 1866 to 5,904 in 
1871; those in Wisconsin, from 1,036 to 1,725; those in Iowa, from 
1,283 to 3,160; those in Minnesota, from 482 to 1,612; those in 
Nebraska, from 473 to 943; while Kansas during the same period 
ran up from 494 miles to 1,760. These are the six essentially 
Granger States, and in them alone the increase of railroad mileage 
in the six years between 1867 and 1873 was from 6,992 to 17,645, 
or no less than 254 per cent. 
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Thus about the year 1870 the Western mind began to appreciate 
the fact that its railroad system was secured. Not unnaturally 
it now began also to count its cost, and to realize that, though the ~ 
West had the use of this magnificent railroad development, and 
could not be deprived of it, yet she did not own it, and was, more- 
over, bound to pay for its use according to the bonds given ante- 
rior to its construction. In other words, exactly what might have 
been anticipated now began to appear. In her over-eagerness the 
West had made an improvident bargain; she had given for her 
longed-for-railroads all that she had, all that any one asked; and 
now she had them, and began to shrewdly suspect that her bargain 
had after all been somewhat of the hardest. It was, indeed, a case 
of absentee ownership, with all that those words imply; and when 
that is said one great cause of the near-impending trouble is dis- 
closed. 

Macaulay somewhere describes the condition of affairs brought 
about in India in the last century, through the fact that the stock 
of the East India Company was held exclusively in England, 
while the empire from which the company drew its income was 
in Hindostan. As a consequence the servants of the company 
thought only of the distant board of direction, at whose will they 
held their places, and their one care was to satisfy its incessant 
demand for dividends, regardless of the misery their exactions 
caused. The illustration is a somewhat strong one, but it offers a 
vivid idea of the abuses almost always incident to absentee owner- 
ship. In a very modified form the same abuses existed in connec- 
tion with the Western railroad system. Those who owned it did 
not live in the West, nor did they know much of the West; they 
simply knew that they held bonds or stock of certain Western 
roads, upon the income derived from which they depended for 
support; accordingly, if that income were not forthcoming, it 
needed no prophet to foresee that there would be discontent and 
trouble in the next stockholders’ meeting. The roads, also, were 
managed in the West by shrewd men, who fully took in the exact 
posture of affairs; they knew perfectly well at whose will they 
held their positions, and they knew just what was expected from 
them. Men were wanted for the local management of the roads 
who would keep up the condition of the property and at the same 
time earn dividends. Men of this sort might feel secure in their 
positions. As for discontent along the lines of the railroads, or a 
growing want of sympathy between the companies and the com- 
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munities they served,—with such matters those having charge 
of the operation of the railroads troubled themselves but. little. 
They did not undertake to serve or to satisfy two sets of masters, 
and those whom they did undertake to serve were the holders of 
the stock and bonds, and did not live on the prairies. Meanwhile 
those who did live upon the prairies were not East-Indians, and 
there was little probability that they would long submit to any 
very appreciable ignoring of their rights. They had also very re- 
spectable grievances to complain of; not oppressions, of course, but 
something far more likely to stir that high-spirited, restless com- 
munity into measures of retaliation than were all the oppressions 
of the East India Company to rouse the Asiatics. These griev- 
ances originated in two causes, and to one or the other of these 
two causes could generally be traced nearly all that hostility which 
gave the Granger movement such power and public sympathy as 
it had; these were, in the first place, Competition, and, in the 
next place, Bad Manners. 

As respects competition, it is not at first very obvious to a person 
who has not made a special study of the subject why this great 
desideratum to all branches of trade under ordinary circumstances 
should in the case of railroads lead directly to an outbreak of 
popular discontent. Yet nothing is better established than that 
it does lead to this, and that not in the West alone, but here in the 
East and in Europe. So well is this established that in certain 
countries of Europe, and notably in France, competition among 
railroads is especially discouraged with a view to avoiding this 
very result. The people of the West, however, were very far from 
foreseeing any such contingency, and they undertook the con- 
struction of their railroad system with an implicit reliance on the 
efficacy of competition to regulate all its operations. They fancied 
that railroads in the work of transportation would find themselves 
subject to a law of supply and demand exactly in the same degree 
as factories and mills in the production of cotton cloth or of flour. 
Indeed, this idea is even yet not wholly eradicated from the minds 
of many very intelligent men who have thought but little on the 
subject. The simple truth is that competition, properly so called, 
among railroads, except as a perturbing element, is simply im- 
possible. It is impossible for two reasons: in the first place, to 
have it at all, every locality must be served by at least two inde- 
pendent and competing railroad routes, and it is a physical impos- 
sibility that nine points out of ten should have more than one; in 
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the second place, it is obvious that an active competition between 
two or more agencies,—the number, however, being always very 
limited,—no one of which can withdraw from the field, must 
necessarily result in the complete mastery of the stronger and the 
ultimate absorption of the weaker. In other words, where com- 
bination or absorption is possible, continued and sustained com- 
petition is not possible; and the truth of this aphorism has been 
demonstrated through forty years of railroad history. The dis- 
tinction between a competition where the field is open to the whole 
world and one where it is confined to a few monopolizing agencies 
is very obvious,—competition of the first description is an end, 
an ultimate condition; that of the second is a means to an end, a 
mere phase of evolution. People still fail to realize the full signifi- 
cance of this proposition, because the consequences which must 
result from it do not take place at once. The range of railroad 
competition is continually spreading, and it requires time for the 
necessary combinations to work themselves out; nevertheless, the 
results in this direction which the last ten years have brought 
about are very significant of the inevitable in the future. 

The people of the West eagerly invited foreigners to build rail- 
roads for them; and it was not until after their system was practi- 
cally constructed that they were made, through bitter experience, 
to realize that competition between its members was producing 
results neither such as had been anticipated nor such as were al- 
together satisfactory. They found, in a word, that while the 
result of ordinary competition was to reduce and to equalize 
prices, the result of railroad competition was to produce local 
inequalities and to arbitrarily raise and depress prices. The rail- 
roads of the West had been built a great deal too rapidly, and the 
business of the country could not support them; those immediately 
in charge of them were under a heavy and unceasing pressure to 
earn money, and they earned it wherever and however they 
could,—where it was in their power to earn it through exactions, 
they exacted; where they were forced to compete for it, they 
competed. There resulted a system of inequitable local discrimi- 
nations which might not unfairly be described as intolerable. 
At one point several roads would converge, and the business or 
travel from that point would be furiously fought over and done 
for almost literally nothing; while other points but a few miles 
away would be charged every dollar that their business could be 
made to pay without driving it off the railroad and back into the 
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highway. Where goods were started from the same point to 
different stations upon the line of the same road, those forward- 
ing them discovered to their cost that the tariffs resembled nothing 
so much as an undulating line,—for a distance of twenty miles, 
more would have to be paid than for one of forty miles; and not 
infrequently a consignee would see goods habitually carried by his 
door to some point miles farther on, in order that the company 
might charge him the local rates for bringing them back. Those 
living between competing points were rigidly excluded from the 
benefits of competition. To such an outrageous extent was this 
carried, that it became the common practice where an entire car- 
load of merchandise was paid through to a competing point to 
make a large extra charge for not hauling it to that point, but 
leaving it at its ultimate destination, perhaps a hundred or two 
miles short of it. Competition led also to favoritism of the grossest 
description,—men or business firms whose dealings were large 
could command their own terms as compared with those whose 
dealings were small. The most annoying and injurious inequali- 
ties were thus spread all over the land. Every local settlement 
and every secluded farmer saw other settlements and other farmers 
more fortunately placed whose very prosperity seemed to make 
their own ruin a mere question of time. Man to man, or place 
to place, they might compete; but where the weight of the railroad 
was flung into one of the scales, it was strange if the other did not 
kick the beam. 

Of course, even under the most favorable circumstances, such 
a condition of affairs could not be perpetuated. In this case, 
however, it was aggravated by a system of gross jobbery and cor- 
ruption which, before the storm burst, seemed fairly to have 
honeycombed the whole railroad system of the West. It began 
high up in the wretched machinery of the construction company, 
with all its thimble-rig contrivances for transferring assets from 
the treasury of a corporation to the pockets of a ring. Thence it 
spread downward through the whole system of supplies and con- 
tracts and rolling-stock companies, until it might not unfairly be 
said that everything had its price. The whole story is, however, 
told in these two words, Absentee Ownership;—while the Western 
patron was plundered, the Eastern proprietor was robbed. Under 
these circumstances the continuance of the system was made even 
shorter than it otherwise need have been by the other cause of 
erievance which has been referred to,—Bad Manners, 
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This is a vastly more important matter to railroad corporations, 
not only in the West, but all over the country, than those owning 
or managing them appear to be aware of. In New England the 
condition of affairs is bad enough; and more than one important 
corporation has experienced great injury, or finds itself leading 
an existence of perpetual warfare and turmoil, solely through the 
inability of some prominent and, perhaps, otherwise valuable 
official to demean himself with consideration towards his brother 
man. What in this respect is seen here in the East is absolutely 
nothing to what prevails in the West. Taken as a class, the man- 
ners of the employees of the Western railroad system are probably 
the worst and most offensive to be found in the civilized world. 
It, is difficult to see why the official should regard the traveller 
or the person having dealings with the railroad as his natural 
enemy; but it is apparent that he does. If it were an ordinary 
manifestation of the American fondness for asserting equality on 
all occassions it would be endurable; it commonly, however, 
partakes of a more aggressive and hostile character. A ticket is 
sold, and the purchaser is at the same time made to feel that a 
favor has been conferred upon him,—that he is on no account to 
ask any questions,—and, indeed, had best speedily remove himself 
out of the way. The gruffness of the baggage-master is, as a rule, 
only excelled by his violence to the baggage. Indeed, it would 
sometimes seem as though it must be a prominent rule laid down 
by the companies for the guidance of their servants, that they are 
to show the least possible degree of respect or consideration to any 
person having business with the company; and so thoroughly is 
this principle applied, that—always excepting Mr. Pullman’s 
cars, in which an excellent discipline is maintained—the railroads 
of the West are the single institution anywhere to be found from 
whose servants money will not at times buy civility even of the 
commonest kind. I very well remember an amusing illustration 
of this rule which occurred to me about two years ago. One 
autumn day I found myself at the station at Omaha about to take 
the eastward train. In the baggage-room of the station I had, 
some hours before, left quite a heavy trunk for which I now pre- 
sented my check. The sternly silent baggage-master found it, 
seized it, and, without a word, tumbled it out of the door at my 
feet and disappeared into the recesses of his lair. The train I was 
to take was some distance down the same platform on which I was 
standing, perhaps a hundred yards. I could not well carry the 
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trunk to it, and it seemed foolish to abandon it, especially as di- 
rectly in front of me an assistant baggage-master or porter of the 
company stood leaning against the side of the station, chewing a 
straw and lazily observing me. There seemed but one short way 
out of the difficulty; taking out my purse, and addressing him in 
the most persuasive tones, I said, “Do you think you could get 
a truck and wheel that trunk down to the train there for me?” — 
at the same time suggestively fingering the purse. For an instant 
the gentleman addressed did not move a muscle; then, after con- 
templating me to his satisfaction, his mouth opened, he stopped 
chewing the straw, and simply uttered the one expressive monosyl- 
lable, ‘‘ No” ;—this done, he resumed the mastication of his straw, 
and the conversation ceased. In that case it is fair to presume that 
the public had worried and annoyed the poor fellow by asking him 
all sorts of questions, and calling on him, even as I had, for all sorts 
of services; but the ingenuity of discourtesy with which he retali- 
ated was certainly deserving of all praise, nor can I doubt that be- 
fore this his merit has been recognized, and he has been promoted to 
the office of freight-agent, or, perchance, assistant superintendent. 

The explosion of wrath and hatred against the railroad cor- 
porations which marked the progress of the Granger movement 
furnished abundance of evidence, if any evidence were necessary, 
of the all-pervading character of this description of deportment. 
It was encountered, probably, at every turn, and as the regular 
accompaniment of every transaction. It was seen in the very 
curt and unceremonious manner with which, some nine months 
since, the information was conveyed to Governor Taylor of Wis- 
consin that the railroad companies did not propose to pay any at- 
tention whatever to the “Potter Law.” In the same spirit the 
officials of the roads held at arm’s-length the members of the va- 
rious commissions that were created. Instead of at once, in their 
dealings with them, taking advantage of all their familiarity with 
the railroad system, of all their intimate knowledge of its workings, 
of all their social and financial power, they ignored the existence 
of these boards, and thus wantonly threw away the greatest 
strength of their position. They apparently preferred to fight it 
out at the expense of their stockholders. Thus, in the dealings 
of the railroad corporations with the people of the West, every 
favor they conferred produced much the same sensation on the 
party receiving it as an ordinary refusal, while a refusal was apt 
to leave the rankling sting of an insult. 
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Such were the relations existing between the people of the West 
and the railroad corporations of the West about the year 1872. 
The community had got its railroad system, but it was not working - 
in all respects as it had been supposed it would work, and those 
whom it was built to serve were made to realize that its ownership 
was in foreign hands, which held it with a view to drawing profit 
from it. So now, with all that intensity of feeling natural to them, 
this people, in place of seeing only the want of railroads, saw only 
the abuses incident to the management of railroads. In order to 
quicken construction they had rushed headlong into the wretched 
land-grant policy; and now the railroad companies were become 
monopolists and speculators, and held vast tracts of land at in- 
ordinate prices, which the settler would ultimately find himself 
compelled to pay. Not satisfied with this the towns and counties 
had been bonded, and even the private farms mortgaged to hold 
out new inducements to construction; and now the interest began 
to press, and so, what with the gradual appreciation of paper- 
money in value, and the results of that protective system which 
enriched the manufacturer at the expense of the agriculturist; 
and what with two or three exceptionally good years in America 
and as many in Russia and Hungary,—what with all these things, 
the Western mind was perplexed in the extreme, and looked eagerly 
about for something with which to find fault. Had the people 
been other than they were, they would probably have struck down 
below the mere outward aspect of things, and found the real 
source of their trouble in that curious combination of protection 
and paper-money which, through a series of years, had been regu- 
larly forcing up the market price of everything except the products 
of the soil. Being what they were, however, their thoughts nat- 
urally dwelt upon the one obvious fact that the product of their 
farms was at home worth but a fractional part of what it was 
worth in Liverpool, and that the other portions were eaten up in 
transportation. The railroad companies were far from popular, 
their management teemed with abuses, causes of complaint ex- 
isted against them no less grave than notorious; and so the im- 
petuous Western farmer saw only these facts, and, as his anger 
blazed up, he became at once deaf to reason, to law, or to consider- 
ations of remote self-interest. 

So now the railroads were no longer the pioneers of dawning 
civilization or the harbingers of an increased prosperity; they were 
the mere tools of extortion in the hands of the capitalists,—the 
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money-changers of the East,—marauders, banditti, usurers, public 
enemies. The extravagant utterances of that time would seem 
incredible were they not recorded. For instance, here are two 
of a long series of resolutions adopted at the great convention of 
the Granges held at Springfield, Ill., on the 2d of April, 1873:— 


“Second, The railways of the world, except in those countries 
where they have been held under the strict regulation and super- 
vision of the government, have proved themselves of as arbitrary 
extortion and opposed to free institutions and free commerce 
between the states as the feudal barons of the Middle Ages. 

“Third, That we hold, declare, and resolve that this despotism, 
which defies our laws, plunders our shippers, impoverishes our 
people, and corrupts our government, shall be subdued and made 
to subserve the public interest, at whatever cost.” 


This comparison between the modern railroad corporation and 
the feudal baron has in it something grotesquely absurd, but it 
was very popular among the Granger rhetoricians. It makes its 
appearance with great regularity in nearly all their more labored 
and ornate productions. In June, 1873, for example, numerous 
county gatherings put forth a declaration of farmers’ grievances 
and principles, in which occurred this notable passage: ‘The 
history of the present railway monopoly is a history of repeated 
injuries and oppressions, all having in direct object the establish- 
ment of an absolute tyranny over the people of these States 
unequalled in any monarchy of the Old World, and having its 
only parallel in the history of the medizval ages, when the strong 
hand was the only law, and the highways of commerce were taxed 
by the feudal barons, who, from their strongholds, surrounded 
by their armies of vassals, could levy such tribute upon the travel- 
ler as their own wills alone should dictate.”’ 

It is, however, little better than a waste of room to repeat these 
wild utterances; for in fact it may be briefly said that no language 
was found strong enough to characterize those who at that very 
time, under the stimulus of avarice inspired by the mania which 
was then sweeping over the country, were literally sinking millions 
upon millions in the construction of railroads which were destined 
to be at once monuments of Eastern folly and the source of West- 
ern prosperity. As usual, however, the wild utterances took the 
form of yet wilder laws. The enactment of laws was demanded 
which should regulate the profits, the methods of operation, and 
the political relations of the railroads; the corporations were to 
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be made to realize, as the phrase went, that “the created was not 
greater than the creator”; that the railroads were the servants of 
the people, and not their masters. Here was the complete aban- 
donment of the whole theory of regulation by natural law, under 
which the railroad system of the West had been organized and had 
grown up. It was brought to a logical result. If that theory was 
worth anything at all, the remedy for the ills under which the 
community was suffering would at once come into play. The 
railroads were not monopolies. There was nothing to prevent the 
organization of new companies to construct parallel and compet- 
ing lines of roads side by side with those already in operation, 
from one end to the other of every Western State. Here was the 
remedy through competition, and the mere statement of it re- 
vealed the utter absurdity of the whole theory which had been 
at the base of thirty years of legislation. The position was, in 
fact, a very difficult one; and its greatest difficulty lay in the fact 
that the remedy appeared to lie upon the surface. When natural 
laws break down it is apt to seem a very trifling matter to set them 
going once more by some little act of Legislature. In other words, 
if, as the Granger philosophers assert, ‘‘the created is not greater 
than the creator,’ he is, at any rate, when duly chosen to the 
Legislature, infinitely wiser, and the sadly bungled laws of nature 
are continually amended and made right through the beautiful 
symmetry which marks the enactments of the statute-book. 
In America a law is the popular panacea for every ill of the body 
politic,—moral, social, or economical. The faith and simple 
confidence in which it is applied has in it something bordering 
upon the sublime. Our men are made temperate by one chapter 
of the statute-book and our women virtuous by another; people 
are prevented from overworking themselves by a “ten-hour law,” 
and kept from paying more interest than is good for them by a 
usury law; the amount of currency necessary to carry on the 
business of the country must be regulated by a legal-tender act, 
and the character of our industries by a so-called protective sys- 
tem. Our statute-books are in fact most curious and valuable 
monuments of the very trivial inroads which have in this depart- 
ment as yet been made by us as a people into the vast domain 
of ignorance. As a rule, they evince upon the part of our law- 
makers about the same degree of acquaintance with the principles 
and limits of legislation, as the star-gazers of the fifteenth century 
possessed with those of astronomy, or the alchemists with those 
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of chemistry. All this was illustrated to a remarkable degree in 
the Granger railroad legislation. The difficulty arose from deep: 
seated causes; the agencies upon which the community had relied 
for the proper regulation of its whole system of internal transporta- 
tion had broken down, and the machinery through which alone 
the work could be carried on was the property of aliens and for- 
eigners. If ever a problem called for wise legislation, founded upon 
careful and patient study, this one certainly did. The Granger 
Legislatures, however, went at it like so many bulls at red rags. 
For three years it was useless to argue, useless to refer to experi- 
ence, useless to point out absurdities or incongruities. No inquiry 
into the remote consequences of legislation was deemed necessary; 
no investigation of the hidden causes of the difficulty was tolera- 
ted; there the difficulty was, and a law such as almost any man 
who knew how to write at all could easily draw up in an afternoon, 
would, it was confidently believed, at once remedy it. Yet prac- 
tically the control of the railroads was to be taken out of the hands 
- of the owners, and was to be placed in those of the State. The 
arguments encountered in the discussion of this question were of 
the most appalling description. On one occasion I suggested to a 
Western man, occupying a prominent official position connected 
with railroad legislation, the grave doubts I entertained whether, 
under the shifting system of administration in use in this country, 
it was practicable for the government to deal with the complicated 
details which arose in the preparation of railroad tariffs. The 
answer was immediate and a veritable clincher. “Sir,” said the 
prairie Solon, drawing himself up to his full height of six feet one 
and one half inches, “you will never make me doubt that a govern- 
ment which could put down that mighty Rebellion can regulate 
the details of a few tariffs of some railroad corporations!’’ The 
last previous occasion on which I remembered to have heard that 
argument had been when General Garfield of Ohio advanced it, 
with great applause, in reference to an alleged inability of the 
revenue officials to collect a tax of one dollar and a half per gal- 
lon on the manufacture of whiskey. Always, however, brilliant 
in conception,—always fresh, it is an argument which is almost 
certain to bring discussion to a close. 

The legislative struggle was, however, soon over. Laws were 
passed and went into effect under which entire tariffs of charges 
were imposed upon the railroad corporations. These, of course, 
the corporations resisted in the courts, not always in the most 
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judicious manner, upon the ground that under the Constitution 
of the United States the Legislatures had no authority to practi- 
cally confiscate private property by decreeing that the public” 
might enjoy it on paying therefore an inadequate compensation, 
or no compensation at all if it so saw fit. On this question more 
will be said presently. One of the least creditable features of the 
Western character now, however, began at once to reveal itself,— 
an extreme restiveness under the restraints of law. This is a not 
unnatural remnant of the old frontier life, and one which is rapidly 
passing away; but in 1873 it is none the less an historical fact that 
a majority of the voters of what is beyond question the leading 
State of the Northwest could not and would not understand how 
any court of law should presume to set aside as illegal a duly 
authenticated expression of the popular will. 

The prevalent idea in this respect, so wholly different from that 
which prevails in longer-settled communities, so revolting to 
every sense of calm, well-ordered justice, was well and tersely 
expressed by a witness before the Windom Committee, so called, 
of the United States Senate, on Transportation Routes, of 1873. 
The name of the witness was Samuel P. Tufts, and he went before 
the committee as representing the Northwestern Farmers’ Con- 
vention already referred to, which held its sessions in Springfield, 
Ill., in April, 1873. He had expressed to the committee the opinion 
that Congress should enact a law limiting passenger fares to three 
cents per mile upon all railroads which passed from one State to 
another; the following colloquy then took place between Senator 
Sherman and himself. Mr. Sherman suggested this case :— 


Question. Suppose—taking the State of Iowa—that the law 
of the State chartering the railroad company and inviting capital- 
ists to build the road in the State has stipulated that they should 
receive five cents a mile for passenger traffic, and has made it a 
part of the charter. Have you considered that difficulty? 

Answer. lt ought to be abrogated and wiped out. 

Qu. Have you ever considered the difficulty of abrogating it, 
under the Constitution of the United States? 

Ans. There are different views of that. We hold, and that 
position is generally advocated by the farmers in the West, that 
all power rests with the people, and that they can remodel all 
laws which are made to affect them; and that the law of Congress 
that was passed in the interests of the people, which comes in 
contact with charters that have been adopted even under the 
provisions of the Constitution, would receive the support of the 
people and be sanctioned by popular approval. 
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Qu. Iam not speaking now of the law of Congress; but suppose 
the law of the State has prescribed a fixed rate, and the Consti- 
tution of the United States declares that no State shall impair 
the obligation of a contract? 

Ans. They must alter their law. I do not apprehend that 
the contracts ought to be binding. 

Qu. The difficulty is, suppose that Congress should undertake 
to change the law, and the Supreme Court should declare it to be 
unconstitutional under that provision? 

Ans. Then do as they did in the Dred Scott decision. Wipe 
the Supreme Court out and get one that would decide it. 
~ Qu. We are all in favor of cheap transportation, but we desire 
to see the difficulties in the way of legislation. You would, then, 
reverse the decision of the Supreme Court by the popular will? 

Ans. Yes, sir. 


Now, in thus expressing his views, Mr. Tufts not only said 
what he himself believed, but he described nothing more than had 
more than once in the Western States actually been done, and 
that, too, on questions affecting the rights of railroad corporations. 
It is not so very many years ago that a popular contest, which 
excited fully as much feeling locally as the Granger movement 
has over a wider field, raged in the West on the question whether 
railroad corporations had or had not a purely private character; 
because, if they were purely private, then the municipalities were 
unauthorized to appropriate to their use the public funds, and the 
bonds which had been issued in aid of these enterprises had been 
issued without right, and constituted no debt collectible at law. 
In plain English, it was a move for practical repudiation under 
cover of a technicality, the point being that the authorities had 
exceeded their power in appropriating public money to private 
uses. The courts held that the railroads were quasi public cor- 
porations, and that the bonds issued by towns and counties in 
aid of their construction were a valid debt against the localities 
which issued them. Not pleased with this decision, the people of 
certain of the Granger States proceeded to, and actually did, 
reverse it by the process of electing, in the place of the judges then 
upon the bench, other judges pledged to a different construction 
of the law. The bench was thus packed, and this packed bench 
rendered a decision which is subsequently referred to in an opinion 
of the Supreme Court of the United States as “standing out in 
unenviable solitude and notoriety;”—and recognizing the inge- 
nuity of the self-stultification, the opinion of the Supreme Court 
was concluded with this stinging and well-merited rebuke: “We 
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shall never immolate truth, justice, and the law, because a State 
tribunal has erected the altar and decreed the sacrifice.” 

Now, however, the whirligig of time had brought its revenges,. 
and it had ceased to be convenient to consider railroads as purely 
private corporations. It was necessary for their regulation that 
their public character should undergo development, and the 
Granger was fully equal to the occasion. In the early part of the 
year 1873 a case was brought before the Supreme Court of Illinois, 
which involved the constitutionality of the acts under which the 
Legislature had sought to impose tariffs of specific charges upon 
the railroad companies. The decision of the court was unanimous, 
and in undoubted accordance with the law. The opinion was pre- 
pared by Chief Justice Lawrence, who, while pronouncing the 
legislation, as it then stood, unconstitutional, at the same time 
went out of his way to point out the very simple process through 
which the defects in it could be remedied. None the less this 
decision gave great offence to the Grangers, and they proceeded 
to formulate their objections to it. While their conventions re- 
solved that “the doctrine of vested rights belongs to a past age 
and despotic rule, and has no legitimate place in the jurisprudence 
of a free people,” their leading authorities enlarged upon the texi, 
and one of them, a certain Dr. M. M. Hooton, of Centralia, Vice- 
President of the Illinois State Farmers’ Association thus publicly 
stated the issue as tersely as his brother Vice-President Tufts 
could have done:— 


“What, then, do the farmers complain of? 

“First, They believe that this court, honest as it is, is about 
a hundred years behind the business and people of this country. 

“Second, The court attempts to rule the country, regardless 
of the wishes of the people; usurping the right to make the dictum 
of the court the law of the land, no matter what the wishes of the 
people may be.” 


The Illinois Grangers, however, did not by any means stop 
with empty denunciations; on the contrary, they proceeded at 
once to evidence their faith by works. It so happened that the 
term for which Chief Justice Lawrence had been chosen to the 
bench expired at about this time. Accordingly, on the first of 
May succeeding the publication of the opinion in the railroad 
cases, &@ nominating convention was held at Princeton, Ill., which 
first proceeded to revise the law of the Chief Justice, and then to 
select another man to succeed him on the bench. The resolves of 
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this and of other similar nominating conventions at about the 
same time are curiosities, and deserve to be perpetuated as mate- 
rials to serve in the preparation of some future history of the elec- 
tive judiciary. The opinion of the court to the contrary notwith- 
standing, it was declared that railroad charters were not contracts 
at all, and that the Illinois legislation was constitutional, and that 
the judiciary ought to decide it to be so. Difficult points of con- 
stitutional law were thus disposed of in town meeting, and candi- 
dates for the ermine were called upon to pledge themselves as to 
how they would decide cases involving the rights of numberless 
private persons, in advance of all argument, and as a condition 
of their promotion to the bench. At the election in June, 1873, 
Chief Justice Lawrence was defeated by a heavy popular majority, 
though generally supported by the bar of his district, and a Mr. 
Craig was elected in his place. Had they cast about them with 
all the ingenuity of perversity, the Grangers could not have de- 
vised a worse, a more fatal blow at all effort at well-considered 
railroad reform. Americans are not wont to be sparing of their 
denunciations when, in the history of other and darker days, they 
find the scales of justice weighted down either by the hand of a 
despot or the sword of a tyrant. It may well be questioned, 
however, whether in the whole history of modern civilization 
there can be found a parallel to the Illinois bench-packing of 1873, 
whether as respects its outrageous disregard of all considerations 
of decency or the brazen brutality with which it was done;— 
which, indeed, carried with it the single defence of which the 
transaction admitted, that those concerned knew no better. 

There is, however, one point in connection with all the legal 
proceedings that sprang out of the Granger legislation which is 
deserving of more notice than it has received. The corporations 
uniformly fell back on their constitutional guaranties; and these 
guaranties apart, it seemed to be conceded on all sides that railroad 
companies had no rights which legislative majorities were bound 
to respect. In Illinois the corporations sought shelter behind the 
Constitution of the United States and the decision in the Dart- 
mouth College case. It may well be questioned whether their 
position would not in every respect have been far better for them 
had they been compelled to defend themselves through the merits 
of their cause. In Wisconsin the circumstances were different; 
a constitutional provision there exists securing to the Legislature 
of the State a power of altering, amending, or repealing all charters. 
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The effect of this clause apparently is to restore to the Legislature 
of Wisconsin full parliamentary powers within certain limits,— 
powers as ample as those possessed by the British Parliament. 
Unfortunately, however, as the recent railroad legislation of that 
State seems to show, our legislators have become demoralized 
through the custom of looking only to written constitutions for 
a restraint on theic action; and, when the restrictions in those 
instruments are removed or cease to apply, they fail to realize 
that others are still effective. In a civilized community the pre- 
cepts of common honesty are surely entitled to some respect in 
and by themselves. The earliest constitution, whether of Illinois 
or of Wisconsin, is young beside the great commandment, “Thou 
shalt not steal!’”’ The action of the Granger Legislatures of those 
States has, however, more than once pressed hard upon it, and 
that, too, upon the averred ground that there was nothing to the 
contrary in the Constitutions of the States. It is certainly not 
flattering to our national pride, nor conducive to a renewed faith 
in written constitutions, to reflect that much of the recent Illinois 
and Wisconsin railroad legislation would have been indignantly 
thrown out of Parliament, not as being contrary to any provision 
of a written code, but for the simple and obvious reason that it 
was opposed to common right, to common decency, and to com- 
mon-sense. 

Apart from questions of discrimination and those relating to 
the local management of their railroads, the Granger agitation 
was based upon two hypotheses, neither of which will bear a close 
examination. The first of these was that the West was paying 
to the corporations owning its railroads an inordinate profit on 
the work of transporting its products to the seaboard; and, 
second, that these profits were made necessary to pay dividends 
upon an exorbitant and fictitious cost of the roads. The first 
proposition generally took the form of a statement, more or less 
correct, as to the proportion borne between the value of a bushel 
of corn in the West and the cost of transporting it to a market 
at New York; in general terms it would be said that of five bushels 
of corn, four were taken by the railroads as the price for carrying 
the other one to a market. This may perfectly well be true, and 
yet signify absolutely nothing. Before finding fault with what is 
paid for a service, it is desirable to know what the service is;— 
what, in this case, was the distance of the market? As a matter of 
course there must be a point somewhere to which transportation 
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would cost more than the entire worth of the article transported, 
especially if that article should chance to be heavy and of small 
intrinsic value. The transportation-tables which have long been 
in use show that upon a common earth road corn of the ordinary 
value can be carried only 165 miles before its whole money-worth 
will be consumed in the cost of its transportation. By rail, how- 
ever, it can be carried some 1,650 miles. Because it can be car- 
ried this much greater distance, it is manifestly absurd to claim 
that there is no limit to which it may not be carried before that 
result should be arrived at; the only question is whether it is 
carried a proper and reasonable distance. On this point the 
Granger authorities have never met the statistics presented by 
the railroad corporations, and, indeed, it is not easy to see how 
these could be met. Under the stress cf competition over great 
distances, it would be found that, as respects this class of business, 
the usual and obvious result had been arrived at,—that peculiar 
description of merchandise is carried at less than cost, and some- 
thing else has to make good the loss incurred upon it. 

Neither are the Granger authorities more fortunate in their 
second proposition, that the extortionate charges of the railroad 
corporations are made necessary in order that dividends or in- 
terest may be paid upon an excessive and wholly fictitious cost 
of the railroad system. The case is thus stated by the Hon. 
William M. Springer of Illinois, a leading Granger authority, in 
a widely circulated speech: ‘The railroad debt inflation amounts 
to over $15,000 per mile. Interest and dividends on this sum in 
Illinois alone at eight per cent will amount to $7,600,000 annually. 
This is just as much a charge upon the people as if they were 
Illinois State bonds. ‘The interest and principal are alike de- 
manded of the producers of the State.” Here is an emphatic 
and plausible statement. What are the facts in the case? They 
are curiously, even ludicrously, at variance with the proposition. 
The indignant Mr. Springer was speaking of the State of Illinois, 
and the official returns of that State were probably not inaccessi- 
ble to him. Illinois is essentially the railroad State of the Union; 
railroads made it, and the superb system of roads which make 
their returns to its commissioners include a larger aggregate mile- 
age than any other state in the Union can boast of, not even ex- 
cepting New York; the total is no less than 13,462 miles, one sixth 
part of all the railroad system of the United States, and a twelfth 
part of that of the whole world. The proposition is that $15,000 
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of fictitious securities, representing no investment actually made, 
have been issued on which the community is obliged to pay interest 
which he computes at eight per cent, and the binding character 
of which upon the people he asserts to be practically the same as 
that of Illinois State bonds. The statistical tables to be found in 
the report of the Illinois Commissioners for 1874 show the aggre- 
gate cost of construction of all the railroads included in them to be 
$636,000,000 upon which net annual earnings to the amount of 
$30,570,000 are reported,—a trifle, it will be noticed, over 4.8 
per cent; a rate of interest but little more than half of that alleged, 
and a very materially lower rate than that required on Illinois 
State bonds. The other part of the statement was that every 
mile of the amount of railroad returned was represented by at 
least $15,000 of fictitious securities. If, therefore, this sum is 
deducted, it will on the whole aggregate of the mileage amount to 
no less than $202,000,000, reducing the capital account to $434,- 
000,000. Upon this reduced amount—the dry, waterless residue 
of the investment—the entire net earnings represent an annual 
return of exactly seven per cent!—results somewhat at variance 
with those evolved from their inner consciousness by the Granger 
economists. 

Tried by this killing test, Illinois, however, shows better thah 
any other of the Granger States. Their statistics, indeed, are 
curiosities when examined in a fresh memory of the railroad 
mania and the Granger agitation. The Wisconsin returns include 
4,686 miles of railroad, of which 2,360 are within the limits of the 
State. The cost of these roads is reported at the not unreasonable 
amount of $157,000,000, or $33,000 per mile; certainly sums cal- 
culated to excite comment only because of their moderation. 
Upon this reported investment the annual net earnings ($6,735,- 
000) represent a modest return of 4.3 per cent. Fearlessly, how- 
ever, following out the hard rule applied in the case of Illinois, and 
striking off $15,000 a mile as fictitious values from the very reason- 
able figures just stated, we find the cost reduced to an average of 
$18,000 per mile,—a result utterly preposterous. Even upon that, 
however, the net earnings of the system represent an annual 
profit not exceeding eight per cent. Wisconsin, too, be it remem- 
bered, is the State whose Legislature, by the enactment in 1874 
of the most ignorant, arbitrary, and wholly unjustifiable law to be 
found in the history of railroad legislation, reduced the freight 
tariffs of its railroads twenty to fifty per cent. It is the governor 
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of Wisconsin, also, who, in 1875, is unable to find words sufficiently 
strong in which to repel the imputation that the people or Legisla- 
ture of that State are actuated by any feelings towards foreign 
investors other than those of the purest and strictest justice! 
Governor Taylor evidently has little of the humorist in his com- 
position; but there is a familiar couplet from an old English play 
which the unfortunate foreign investor might well and ruefully 
suggest for his prayerful consideration :— 


“Perhaps it was right to dissemble your love, 
But—why did you kick me down stairs?” 


Turning next to Minnesota, we find that State returning on 
August 31st, 1873, 1,900 miles of road at a nominal cost of $121,- 
589,000. Dealing in round numbers, and reducing this aggregate 
to $47,000,000, or $25,000 per mile of completed road, the people 
of Minnesota pay those making the investment as nearly as can 
be ascertained the almost bashful annual return of three per cent 
upon this condensed, waterless result. Taking now the tables in 
Poor’s Manual, in the absence of any more trustworthy guide, 
we find Iowa credited with 2,734 miles of road, represented by 
$96,000,000 of securities, and thus not charged with a cost ex- 
ceeding $35,000 a mile; upon this the net earnings of the system 
represent an annual return of about four per cent. Again, throw- 
ing out the $15,000 per mile of fictitious values, and so reducing 
the cost of this system to the low standard of $20,000 per mile, 
we find that upon this reduced valuation the entire net earnings 
are equivalent to an annual return of only seven per cent. Kansas 
is credited with 2,215 miles of road, represented by a capital of 
$118,000,000. An unusually large proportion of this is fictitious, 
and for that reason it would be safe to throw out of the account, 
not $15,000, but $30,000 per mile; and yet, even with this liberal 
deduction, it will be found that the people of Kansas annually 
pay a profit of but six per cent on the capital invested in their 
means of transportation. 

Here, then, are the five great Granger States,—those in which 
the cry against the unfeeling extortions and the inordinate 
profits of the railroad “monopolists,” “Shylocks,” “marauders,” 
“banditti,” “feudal barons,” and “tyrants” has rung out loudest 
and longest; yet what are the conclusions to be drawn from the 
returns? Those returns include 25,000 miles of railroad. It may 
be objected that a portion, and no inconsiderable portion, of this 
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amount enters more than once into the total. That fact, however, 
does not affect the results, as the securities, the discounts, and the 
earnings all enter into the computations in the same degree. These 


25,000 miles of road are represented by $1,130,000,000 of paper — 


securities, upon which the net earnings of the system equal, not 
eight per cent, but just half of that amount, four per cent. Casting 
out of this great aggregate thirty-six per cent of fictitious capital, 
reducing it at once by $16,000 per mile and by a grand total of 
$400,000,000 to a dry, waterless basis, we find that the aggregate 
of the net earnings represent an annual return of just 6.5 per cent 
on the investment. This certainly is neither usurious nor oppres- 
sive. Six and one half per cent on the reduced cash capital is a 
very different thing from eight per cent on the inflated capital; 
yet Mr. Springer goes on, in the torrent of his indignant denuncia- 
tion, declaiming against the wrongs under which his people suffer, 
and in the next breath declares that, though they will not submit 
to a continuance of the existing system of charges, yet “railroad 
tariffs that would pay reasonable running expenses and seven per 
cent on the actual cost of the roads and equipment would be cheer- 
fully paid by all the people.”’ Under the Granger process of reason- 
ing, therefore, it would appear that 6.5 per cent is an outrageous 
extortion to be resisted to the bitter end, while seven per cent is a 
reasonable profit to be cheerfully paid! 

The simple truth is that the Granger authorities, as respects 
the construction of railroads, gravely suggest a most plausible 
airangement, the innate absurdity of which they do not them- 
selves seem to appreciate. In plain language, they wish others to 
take all the risk, while they are to retain the entire excess of profit, 
which was the inducement for which that risk was incurred. In 
other words, the construction of railroads in the West is found by 
experience to be a most dangerous business to engage in. The 
average profit on the actual investment hardly exceeds five per 
cent per annum, and the Granger States alone are now enjoying 
the use of some $200,000,000 of foreign capital, recently invested 
in the construction of their railroads, upon which they do not pay 
one dollar of interest, while a very large proportion of the principal 
is being swept out of existence through bankruptcy. Under these 
circumstances all their authorities—their governors, their com- 
missioners, their legislators, their orators, and their political 
conventions—indignantly deny that the people of those States 
wage any war on capital. They also unite, as with one voice, in 


THE BEGINNING OF STATE REGULATION 817 


declaring the universal willingness to pay a reasonable profit on 
the real cost of the railroads; but when pressed to explain what is 
meant by the phrase, “a reasonable profit on real cost,” it uni- 
formly appears that they understand it to mean a reasonable 
profit in cases of success and nothing at all in cases of failure; 
they by no means propose to allow the system to average itself, 
nor do they understand that under any circumstances they are 
ever to be called upon to pay more than a fair interest, and where 
no interest is earned—that is none of their concern. As the Rail- 
road Commissioners of Illinois very fairly and bluntly state in 
their last Annual Report: “There is for the business of railroading 
no more a royal insurance company, guaranteeing a fair return 
upon any and every investment made therein, than there is for 
any other business.” It is very questionable, however, whether 
the gentlemen who made this statement will accept its other and 
necessary consequence. Certainly if the principles of a reasonable 
limit on profit and no guarantee against less could be combined 
and made practically effective, it would be a most admirable 
arrangement for any community which was so fortunate as to 
find any one ready to construct its railroad system upon it. After 
all the losses on the bad investments have been charged, and all 
the profits on the good ones reduced to what might, in these in- 
dividual cases, seem “reasonable,” the statistics show that the 
average interest paid on the entire investment would not exceed 
two per cent per annum. Unfortunately the plan labors under a 
very serious difficulty,—innate absurdity. That it should at this 
late day be coolly and seriously proposed by reasoning beings is 
truly a matter for wonderment. There is no business, there is no 
form of investment on earth upon which the calculations of the 
market-place do not work out an average, making the profit offset 
the losses. A low rate of interest implies a perfect security, a 
practical guaranty against loss; a high rate of interest indicates 
an unusual risk with no assurance against loss. If the Granger 
States of the West will guarantee to those constructing their rail- 
roads a fair and reasonable interest on the capital actually invested 
in them, they can undoubtedly on those terms secure all the capital 
they need; probably not at so low a rate (five per cent) as they now 
enjoy it; but still upon terms sufficiently favorable. If, however, 
they do not propose to offer any guaranty, to establish any “royal 
insurance company,” but do propose to leave investors to take 
their own risks, they must then make up their minds to one of 
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two things,—they must either let the successes offset the failures, 
or they must go without their railroads. Neither in Illinois nor 
in Wisconsin, nor anywhere else in the world, will persons of ordi-~ 
nary prudence invest their capital in a notoriously unsafe form, 
in which losses may be total, while profits can only be reasonable. 
Hitherto, through the wretched expedients of railroad financier- 
ing, and in utter disregard of ridiculous statutes, a rough average 
of not unreasonable profit has worked itself out, and the develop- 
ment of the railroad system has gone on. The “heads-I-win, 
tails-you-lose”’ basis of future construction, now with such inde- 
scribable gravity propounded from the Northwest, may excite a 
grim amusement in the money markets of the world, but that any 
railroads which involve a risk of loss will be built under it is more 
than improbable. Somehow or in some way, the man who builds 
the road will insist upon his guaranty against a loss, and he will 
have it. 

It is difficult, therefore, from anything which can be found 
in the statistics upon the subject to avoid the conclusion that, 
though the States of the Northwest got their railroad systems at a 
very high nominal cost, yet they paid for them largely in the most 
worthless of paper securities; and that the real cost, after the slow 
process of liquidation has worked itself out, will prove to be not 
only actually reasonable, but even considerably less than it would 
have been had the investment been guaranteed by the State 
governments. It would also seem that the people of those States 
have no just cause of complaint as respects the cost of moving 
their products to the seaboard. There, at least, competition has 
produced every result which even the most sanguine could have 
anticipated from it. What, then, has been the real underlying, 
hidden cause of this widespread agitation?—was there any, or was 
it, after all, a mere restless surface movement? The real cause of 
complaint, the true source of the evils under which they suffer, 
has as yet received but little mention among Western men; in 
fact, the subject is one the discussion of which they instinctively 
avoid, for there are no votes in ugly truths. Though the source of 
all their woes is not apparent on the surface, it may be described 
in very few words,—they have gone too far West. For this they are 
themselves chiefly, though not wholly, responsible. The West 
has ever proved itself the steady, reliable ally of that wretched 
land-grant and subsidy policy which did so much to stimulate 
the mania for railroad construction. For years the ruling idea 
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of the Western mind has been the bringing of remote acres, and 
ever acres more remote, under cultivation. There was thought 
to be some occult virtue in expediting this process,—a service to 
God and one’s country. Every artificial appliance and inducement 
was thus set to work to force population out in advance of the 
steady and healthy growth of civilization into regions beyond the 
reach of the world’s centres and outside the pale of social influence. 
It was this hurtful forcing process which brought about that con- 
dition of affairs which had to culminate in the Granger movement, 
and in the organized assault on property in railroads. The people 
were paying the penalty of too rapid growth,—paying it just as 
much as any boy or girl must pay it who is so unfortunate as to 
outgrow strength and clothes at once. 

The result brought about by the unnatural diffusion of popula- 
tion, so far as the agricultural interests of the West were concerned, 
was exactly what any thinking and observing man should have 
anticipated,—over-production at remote points. This difficulty 
no increased cheapness of transportation can alleviate; it can only 
transfer the locality of the difficulty to a point somewhat more 
remote. The darling vision of the Granger’s dreams, the Utopia 
of his waking fancies, and the constant theme of his noisy rhetoric, 
is a double-track, steel-rail, government-built, exclusively freight 
railroad from every farmer’s barn-door straight to the city of New 
York. Paradoxical as it may seem, there is not the slightest room 
for doubt that even the full realization of this fanciful impossibility 
would not at all benefit the individual farmer of the West. It 
would fail to benefit him for a very simple and obvious reason. 
The difficulty he is now laboring under is over-production; the 
West grows more of the fruits of the soil than the world will con- 
sume at present prices. Meanwhile the area from which produc- 
tion is possible is not only not fully occupied, but is for all practical 
purposes unlimited. A reduction of the present cost of carriage, 
therefore, only serves by so much to extend the area from which 
the supply can be drawn, brings so many additional acres and so 
many more farmers into the field of competition. The whole 
benefit of the reduction inures, therefore, not to the producer, 
but to the consumer. The new-comers glut the market before 
it can be relieved. Any reduction in the cost of the carriage of 
agricultural products is, therefore, of enormous importance to 
us on the Atlantic seaboard, and of yet more importance to the 
swarming population of the British isles,—to the competing 
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agriculturists of Eastern Europe it involves also most serious 
consequences,—but to farmers of the West, as a class, it amounts 
to nothing more than one additional step in continuance of that 
same progress which has steadily been going on for over thirty 
years, and which they now claim has brought them to their present 
hard and desperate pass. Ever since 1830 the cost of transporta- 
tion has been growing cheaper and cheaper, until it has now 
touched points which would have been considered incredible; yet 
the standing complaint of the farmer is still that the cost of car- 
riage consumes the whole value of his product; just as much so 
to-day, when the limit of its carriage is sixteen hundred miles, as 
fifty years ago when it was but one hundred and sixty miles. 

The Granger movement touches, then, the real cause of the 
evil under which the West is suffering only so far as it tends to 
supplement the disasters of the recent financial crisis and put a 
complete stop to all further immediate railroad construction. 
In this way it may help to hold in check the existing tendency of 
population to diffuse itself prematurely, and restore the country 
to a healthy, because more measured process of development. 
This, however, is a result which its leaders and would-be phi- 
losophers have not contemplated, and which partakes, indeed, 
somewhat of a boomerang character. They may, however, yet 
learn that what we need is not always that which is pleasant to 
get, and that we sometimes build more wisely than we know. 
Meanwhile the recent halting and confused action of the legisla- 
tures of the Northwest makes it apparent enough that the Granger 
flood is reached, and that the ebb will soon follow,—the movement 
is now obviously losing its strength. Though it accomplished little 
that it intended, it has yet, unconsciously to itself and through 
that rough process of attrition by which most results that are 
valuable are brought about, removed or greatly modified those 
more superficial grievances which gave it its only popular strength. 
It has placed many preposterous laws on the statute-books of the 
West, which will probably long remain there, undisturbed memo- 
rials of legislative incapacity, and about as formidable as those 
ancient blunderbusses which sometimes in old-fashioned houses 
ornament the kitchen wall. Undoubtedly it has seriously im- 
paired the credit of those States more especially identified with it, 
and notably that of Illinois and of Wisconsin. For this, of course, 
they will have to pay dearly;—higher interest and more binding 
guaranties will unquestionably be exacted of them, and, what is 
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more, they will have to give them. Habitual borrowers cannot 
afford to play tricks with their credit, and it will be very long 
indeed before either the defeat of Judge Lawrence or the pro- 
visions of the “Potter Law” are forgotten in Wall Street or on 
the Royal Exchange. 

In some respects the results produced by the movement have 
been most beneficial. The corporations owning the railroads have 
been made to realize that those roads were built for the West, 
and that, to be operated successfully, they must be operated in 
sympathy with the people of the West. The whole system of dis- 
criminations and local extortions has received a much-needed 
investigation, the results of which cannot but mitigate or wholly 
remove its more abominable features; finally, certain great prin- 
ciples of justice and equality, heretofore too much ignored, have 
been driven by the sheer force of discussion, backed by a rising 
public opinion, into the very essence of the railroad policy. All 
this is much gained. The burnt child fears the fire, and the 
Granger States may rest assured that, through an indefinite 
future, the offensive spirit of absentee ownership will be far less 
perceptible in the management of their railroads than it was be- 
fore and during the great railroad mania. Finally, East and West, 
the good which has resulted and yet will result from the Granger 
movement will be found greatly to predominate over the evil; 
what is more, the good will survive, while the evil will pass away. 


CHAPTER XXX 


EVOLUTION OF FEDERAL REGULATION OF INTRA- 
STATE RATES ! 


“Powerful and ingenious minds, taking as postulates that the 
powers expressly granted to the government of the Union, are to 
be contracted by construction into the narrowest possible com- 
pass, and that the original powers of the States are retained, if any 
possible construction will retain them, may, by a course of well- 
digested but refined and metaphysical reasoning founded on these 
premises, explain away the constitution of our country, and leave 
it a magnificent structure, indeed, to look at, but totally unfit for 
use.” : 

“By virtue of the comprehensive terms of the grant the author- 
ity of Congress is at all times adequate to meet the varying exi- 
gencies that arise, and to protect the national interest by securing 
the freedom of interstate commercial intercourse from local con- 
trol.” 


The first quotation is from Chief Justice Marshall’s opinion in 
Gibbons v. Ogden, the great pioneer decision that defined the com- 
merce clause of our Constitution. That opinion was rendered in 
1824. That was ninety years ago. The second quotation is from 
Mr. Justice Hughes’ opinion in the so-called Shreveport Rate 
Cases decided last June [1914]. In the one case, Chief Justice 
Marshall declared that the State of New York could not grant a 
monopoly in the use of its navigable waterways. In the other, 
Mr. Justice Hughes declared that the State of Texas could not 
maintain rates of transportation, however reasonable in them- 
selves, between points within its boundaries, if these rates were 
discriminatory against rates ordered by the Interstate Commerce 
Commission to be maintained between points within and points 
without the State of Texas. The one decision purports to be war- 
ranted by the other. 

The language of the two quotations differs only in phraseology. 


1 From William C. Coleman, “‘The Evolution of Federal Regulation of Intra- 
state Rates: The Shreveport Rate Cases,’ Harvard Law Review, vol. 28, pp. 34-81 
(November, 1914). Reproduced by permission. See Jones, pp. 199-209, 553-554, 
569-570, and Vanderblue and Burgess, pp. 46-55. 
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The meaning intended to be conveyed is the same in both. They 
both affirm in absolutely definite terms the paramount authority 
of Congress over interstate commerce. Therefore to the lay mind, 
and indeed to those lawyers who have not undertaken a close study 
of the development of our constitutional law through judicial in- 
terpretation or judicial amendment (and for the purpose of our 
subject, of course, it is only with judicial interpretation and judicial 
amendment that we are concerned, because the commerce clause 
has thus far escaped all direct modification), it would seem that 
the construction placed upon this, the most vital clause of our 
whole Constitution, is no different from the construction placed 
upon it by the remarkable prescience of Chief Justice Marshall at 
the time when the Constitution was still in its infancy and rail- 
roads, and therefore railroad rates, were things unknown. But is 
it true that the construction is the same? This question is not 
capable of an absolutely conclusive answer for the obvious reason 
that Chief Justice Marshall could not foresee, and therefore his 
definition cannot be said to apply without qualification to, present- 
day conditions. This is said, of course, with full appreciation of 
the well-established: principle that the reasons which may have 
caused the framers of the Constitution to repose the commercial 
power in Congress, and upon which our early justices necessarily 
largely relied, do not limit the extent of the power itself. Whether 
Chief Justice Marshall, were he living to-day, would reason as do 
the members of our present court is a matter of the purest conjec- 
ture; but even assuming that he would, the all-important fact re- 
mains that during this long period of ninety years agreement has 
by no means prevailed in the opinions expressed by the Supreme 
Court from time to time upon the scope of the commerce clause. 
An analysis of the opinions in the various cases shows widely dis- 
similar views. Here we will find an expansion of the commerce 
clause, there a contraction. Each view has a certain historical or 
economic significance. That there is this variance is by no means 
unusual. It is but the evolution of this branch of our constitu- 
tional law. The questions of police power, taxation, due process 
and equal protection of the laws, not to mention innumerable other 
questions, have each, in their turn, been subjected to a similar 
process of development. These evolutions have been largely con- 
structive, not destructive. “They represent a progressive trend of 
thought, and yet one ever mindful of our government’s constitu- 
tional limitations. In some cases there were no such convincing 
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precedents as those dealing with the commerce clause upon which 
to build. Occasionally precedents have been overruled expressly, 


because found to have been clearly erroneous, or impliedly, because — 


of the stress of economic conditions,—nullification by indirection, 
if you will. But, for the most part, there has been a more or less 
successful attempt to square the latest decisions with the fountain 
heads that have gone before. To this general rule, however, the 
evolution of the commerce clause, in so far as it relates to the 
regulation of intrastate rates, is believed to be an exception, and it 
is the purpose of this article to trace this evolution by an analysis 
of the decisions which have brought it about. 

The evolution of federal regulation of intrastate rates is properly 
to be traced by dividing the decisions construing the power of 
Congress over interstate commerce into five periods, each of which 
is more or less distinctly defined by reason of particular inter- 
pretations placed upon the commerce clause. The first period 
dates from the adoption of the Constitution in 1789 to 1829. This 
period is noteworthy in that it evolved these two basic principles: 
First, that the actual regulation of interstate commerce by Con- 
gress excludes its regulation by the states. Second, that the power 
to regulate purely internal commerce rests exclusively with the 
states regardless of whether they actually exercise this power or 
not. This period will be called the Constructive Period. 

The second period dates from 1829 to 1876, the year of the so- 
called Granger Cases.1 This period is noteworthy in that in 
addition to upholding the two basic principles of the first period, it 
gradually evolved, although not without great controversy, a third 
basic principle, namely, that in matters essentially national in 
their nature and requiring uniformity of regulation the exclusive- 
ness of congressional power is not dependent upon actual exercise 
of that power, but arises from the very grant itself of the power; 
while in matters which, though affecting interstate commerce, are 
primarily of local interest, the power of the states to regulate is 
plenary in the absence of congressional action. This latter power 
is generally, though it would seem rather inaccurately, described as 
concurrent. The use of the word “concurrent” rather conveys the 
idea of simultaneous operation of the state and the federal power, 
whereas the one operates only when the other is not exercised. 


+ Munn v. Illinois, 94 U. 8. 113; Chicago, B. & Q. R. R. v. Iowa, 94 U.S. 155; 
Peik v. Chicago & N. W. Ry. Co., 94 U.S. 164: Winona & St. Peter R. R. Co. v 
Blake, 94 U. S. 180. 
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From the fact that the state power is dominated by, and must 
give way to, the federal power when exercised, it would seem per- 
haps more accurate to speak of the one power as dominant and of 
the other as servient. This second period will be called the States’ 
Rights Period. 

The third period, one of only ten years, dates from 1876 to 1886, 
the year of the decision in the case of Wabash, St. L. & P. Ry. Co. 
v. Illinois.1 The decisions of this period are noteworthy in that 
they further extend the principle of so-called ‘‘concurrent”’ power 
to the point of saying that until Congress acts the states them- 
selves may even regulate matters essentially national in their 
nature, namely, interstate rates, as well as those matters primarily 
of local interest. This period will be called the Extreme States’ 
Rights Period. 

The fourth period dates from 1886 down to but not including 
the so-called Minnesota Rate Cases,” decided in 1913. During 
this period the decisions affirm the three principles enunciated in 
the first and second periods, and repudiate the Extreme States’ 
Rights principle of the third period. This fourth period will be 
called the Federalistic Period. 

The fifth and last period dates from the decision rendered in 1913 
in the Minnesota Rate Cases to the present time, and therefore 
' includes the decision in the Shreveport Rate Cases * rendered last 
June. This period is noteworthy for the further and hitherto 
unknown restriction of state power. A principle never before an- 
nounced is now evolved to the effect that state regulation of local 
rates is exclusive only until Congress acts, or, in other words, that 
the power of the state is servient not merely in local matters 
affecting interstate commerce, but in the regulation of its own 
internal commerce as well. In short, it does not allow the corre- 
sponding usurpation to the federal government that was allowed 
to the states during the third or Extreme States’ Rights period, 
that is, regulation of intrastate rates until the states themselves 
regulate them, for of course that would be valueless; but it goes 
further and proclaims that there may be regulation of intrastate 
rates by Congress to the exclusion of state regulation whenever 
Congress may see fit to act. In addition, with the Interstate 
Commerce Commission, an agent of Congress, be it noted, is 
primarily vested the determination of this fundamental constitu- 
tional question, namely, whether state action is to be excluded, 

1118 U. 8. 557. 2930 U. S. 352. 3 234 U.S. 342. 
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or, in short, whether the commerce clause has been violated. This 
last period will be called the Period of Judicial Amendment, so 
radical is it in its extension of the doctrine of national supremacy. ~ 
The leading decisions of each period will now be considered. . . . 


Ill. Tae Extreme States’ Ricguts PEriop 


We have now traced the development of the commerce clause 
in the light of the leading cases up to approximately the year 1876. 
In that year began what may properly be known as the Extreme 
States’ Rights Period in so far as the commerce clause is concerned, 
because it is noteworthy as the date of a number of cases which 
announced a principle hitherto unknown and exceeding in the 
extension of state power all principles that had previously been 
announced. The cases are: Munn v. Illinois, Chicago, B. & Q. 
R. R. v. Iowa, Peik v. Chicago & N. W. Ry. Co., and Winona & 
St. Peter R. R. v. Blake. The question in each of these cases was, 
briefly stated, whether the authority of the state to limit by legis- 
lation the charges of common carriers within its borders was con- 
fined to the power to impose limitations in connection with grants 
of corporate privileges. The court held not, and declared that the 
carriers were subject to legislative control as to the amount of their 
charges, except when protected by contract with the state. The 
question was presented by acts of the legislatures of Illinois, Iowa, 
Wisconsin and Minnesota, passed in the years 1871 and 1874 in 
response to a general movement for a reduction of rates. The 
section of the country in which the demand arose was to a large 
degree homogeneous and one in which the flow of commerce was 
only slightly concerned with state lmes. This section had begun 
to feel the reaction and possibilities of development following the 
Civil War. In the first of these cases, Munn v. Illinois, the court 
did not have before it railroad rates, but grain elevator charges 
in Chicago. Through these elevators the grain from seven or 
eight western states was accustomed to pass en route to the Hast. 
Besides denying the state’s legislative authority to limit these 
charges, it was urged that the act of Illinois violated the commerce 
clause. But the court, through Chief Justice Waite, in an opinion 
replete with learning, and notable for its extension of the doctrine 
of “public interest,” declared otherwise. In the Munn Case, and 
also in each of the railroad cases that followed, the court decided 
that intrastate rates were a matter purely of state concern. Had 
the decisions rested here there would have been nothing unusual 
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about them, but in the railroad cases the opinions went further, 
and declared that not only may a state regulate the purely intra- 
state business of a railroad, but that until Congress acts in refer- 
ence to its interstate rates, the state may regulate them also. The 
expressions of opinion in each case on this point are short and ad- 
mittedly received but little consideration, and have to a large 
extent therefore been considered as dictum. But assuming this to 
be true, since they have recently been adopted, as we shall pres- 
ently see, as the basis for a most radical principle, the inevitable 
consequences of their announcement are too far-reaching to permit 
of mere superficial comment. Let us consider the exact words in 
each case bearing upon this question of state regulation of inter- 
state rates. 

In Chicago, B. & Q. R. R. Co. v. Iowa, the court said through Mr. 
Chief Justice Waite, “It [the railroad] is employed in state as well 
as in interstate commerce, and, until Congress acts, the state must 
be permitted to adopt such rules and regulations as may be neces- 
sary for the promotion of the general welfare of the people within 
its own jurisdiction, even though in so doing those without may 
be indirectly affected.” 

In Peik v. Chicago & N. W. Ry. Co. the Chief Justice again 
spoke as follows: 


“The law is confined to state commerce, or such interstate 
commerce as directly affects the people of Wisconsin. Until 
Congress acts in reference to the relations of this company to 
interstate commerce, it is certainly within the power of Wisconsin 
to regulate its fares, etc., so far as they are of domestic concern. 
With the people of Wisconsin this company has domestic relations. 
Incidentally, these may reach beyond the state. But certainly, 
until Congress undertakes to legislate for those who are without 
the state, Wisconsin may provide for those within, even though 
it may indirectly affect those without.” 


In Winona & St. Peter R. R. Co. v. Blake the Chief Justice 
rendered merely a very short opinion for the court and stated that 
the case fell directly within the court’s ruling in the cases just 
considered. 

This new principle was not to survive long, for in 1886 the court 
had occasion to consider in a very important case the revolutionary 
effect that the language of the Granger Cases, if sustained, would 
necessarily have upon the power of Congress to regulate interstate 
commerce. As we have seen, in the second or States’ Rights 
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Period, which began in 1829 and ended in 1876 with these eases, 
the principle was developed of a dormant congressional power in _ 
local matters which when exercised meant the exclusion of state. 
power from the same subject, but never had any of the cases gone 
to the extent of saying that in matters the regulation of which from 
their very nature rested in Congress, the state could interfere in 
the absence of Congressional action. In short, the Granger Cases 
represent not simply an extension of the principle of concurrent 
power finally established by the case of Cooley v. Board of Wardens, 
but amount in effect to an overruling of that first and fundamen- 
tal principle which we found to have been foretold, if not actu- 
ally established by Gibbons v. Ogden, namely, that the power of 
Congress in those matters requiring uniformity of regulation be- 
cause national in their nature was exclusive from the very grant 
of the power, and was not dependent upon actual exercise of the 
power. 


IV. THe FEDERALISTIC PERIOD 


It was in Wabash, St. L. & P. Ry. Co. v. Illinois that the court 
hastened to retract from its position maintained in the Granger 
Cases, and while emphatically maintaining that there was no 
question of the state’s authority to regulate rates for transporta- 
tion wholly intrastate, such authority went no further. In this 
case there was before the court a statute of Illinois which enacted 
that if any railroad company should charge or receive for trans- 
porting passengers or freight of the same class within the state 
the same or a greater sum for any distance than it did for a longer 
distance in the same direction, it should be liable to a penalty for 
unjust’ discrimination. The defendant railroad made such dis- 
crimination in regard to goods transported from Peoria, Illinois, 
and from Gilman, Illinois, to New York, charging more for the 
same class of goods carried from Gilman than from Peoria, the 
former being eighty-six miles nearer to the city of New York than 
the latter, this difference being in the length of the lines in the 
State of Illinois. The court held the statute invalid as a regula- 
tion of interstate commerce. Mr. Justice Miller, in delivering the 
opinion of the court, expressed some doubt as to whether the 
Illinois court’s construction of the statute was correct in making 
it apply to commerce among the states, but said that the Supreme 
Court was bound by that construction. 

Continuing, he explained that of the members of the court who 
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had concurred in the dictum of the Granger Cases, there being 
two dissentients, but three temained, and that he, as one of them, 
was prepared to take his share of the responsibility. Then, after 
a thorough, analytical discussion of various cases that had been 
decided since the Granger Cases, showing the radical language of 
the latter to have been at least indirectly repudiated, the court 
concluded: 


“We must, therefore, hold that it is not, and never has been, 
the deliberate opinion of the majority of this court that a statute 
of a state which attempts to regulate the fares and charges by 
railroad companies within its limits, for a transportation which 
constitutes a part of commerce among the states, is a valid law.” 


It is difficult to see any error in this decision, although three 
Justices dissented. There can be no questioning the fact that the 
rate sought to be regulated was an interstate rate. Obviously, if 
such transportation is not to be treated in its entirety, but as 
divisible by each state, then there would be not only utter con- 
fusion in rate-making, but the power of Congress over interstate 
commerce would be absolutely vitiated. 

Pursuing our chronological consideration of cases, we find that 
by this time it had become a rather common practice for the states 
to create commissions, as agencies of state supervision and regu- 
lation, with rate-making power. It is not necessary to analyze 
the numerous cases that defined this power. It is sufficient to 
name the more prominent ones in which the principles again 
established by the Wabash Case were reaffirmed: Dow v. Beidel- 
man, Reagan v. Farmers’ Loan & Trust Co., and Reagan v. Mer- 
cantile Trust Company. . . 


V. Tue Periop or JupiciAL AMENDMENT 


This new period, which we have called the period of Judicial 
Amendment, began with a reconstructed court in 1913, with the 
Minnesota Rate Cases. The facts in these cases are briefly as 
follows: The state line of Minnesota on the east and west runs 
between cities which are in close proximity, that is, there are va- 
rious twin cities, such as Superior, Wisconsin, and Duluth, Minne- 
sota; Grand Forks, North Dakota, and Hast Grand Forks, Min- 
nesota, which, on account of their situations, had always been 
accorded by the railroad companies serving them like rates in 
and out. In 1905 and 1906 the State Railroad and Warehouse 
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Commission of Minnesota, pursuant to acts of the state legislature, 
ordered reduced the class rates on general merchandise twenty 
and twenty-five per cent, and corresponding reductions were made © 
in commodity and passenger rates. Simultaneously with this — 
compulsory reduction of intrastate rates, the railroads involved, 
namely, the Northern Pacific Railway Company, the Great North- 
ern Railway Company, and the Minneapolis and St. Louis Rail- 
road Company, in order to prevent discrimination against localities 
and the consequent loss of business, reduced to a parity their 
interstate rates to the corresponding twin cities in each group 
lying outside the State of Minnesota. Whereupon the stockholders 
of these roads brought suit to restrain the enforcement of these 
acts of the legislature and orders of the Commission. The stock- 
holders’ contentions were: First, that the newly established rates 
amounted to an unconstitutional interference with interstate com- 
merce; second, that they were confiscatory; and third, that the 
penalties imposed for their violation were so severe as to result 
in a denial of the equal protection of the laws and a deprivation of 
property without due process of law in violation of the Fourteenth 
Amendment. The lower court sustained the latter contention, 
which was affirmed by the United States Supreme Court on 
appeal, the penal and criminal provisions only of the statutes being 
considered. The lower court then referred the suits to a special 
master, who took the evidence and made an elaborate report sus- 
taining the complainants’ other contentions. The master’s find- 
ings were confirmed by the United States Circuit Court for the 
District of Minnesota (Judge Sanborn) and decrees were entered 
accordingly. From these decrees the Attorney-General of the 
state and the members of the State Commission appealed to the 
Supreme Court. Appreciating the gravity of the controversy, the 
railroad commissioners of eight states filed their brief as amici 
curiae, as did also the governors of three states, pursuant to a 
resolution of a conference of the governors of all the states. 

The question of the validity of state acts and orders fixing maxi- 
mum rates was thus presented in two distinct aspects: (1) with 
respect to their effect on interstate commerce, and (2) as to their 
alleged confiscatory character. With this second aspect we are 
not here concerned, and for the purposes of our inquiry the rates 
fixed by the state will be assumed to be reasonable so far as intra- 
state traffic is concerned (as they were in fact for the most part 
found to be by the Supreme Court), that is, rates which the state 
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in the exercise of its legislative judgment could constitutionally 
fix for intrastate transportation separately considered. With re- 
spect to the branch of the cases with which we are here con- 
cerned, namely, the effect of these rates upon interstate commerce, 
the decree of the lower court which was under review was shown 
to rest upon two distinct grounds: First, that the action of the 
state imposed a direct burden upon interstate commerce; and 
second, that it was in conflict with the provisions of the act to 
regulate commerce. 

As to the first proposition, namely, that the action of the State 
of Minnesota in prescribing new and lower intrastate rates thereby 
imposed a direct burden upon interstate commerce, the conclusion 
of the Supreme Court that it did not must be accepted as sound. 
But the qualification placed by the court, without a dissenting 
vote to be sure, upon the state’s authority over intrastate rates is 
believed to contain an enunciation of congressional power which 
was not only unnecessary for the decision in these cases, but which 
has no support in former decisions, and which, furthermore, if 
acted upon in future instances, may give rise to an alarming con- 
flict between state and federal interests detrimental to the preserva- 
tion of our dual form of government. 

“Was the state,” asks Mr. Justice Hughes, “in prescribing a 
general tariff of reasonable intrastate rates otherwise within its 
authority, bound not to go below a minimum standard established 
by the interstate rates made by the carriers within competitive 
districts? If the state power, independently of federal legislation, 
is thus limited, the inquiry need proceed no further.” The court 
declares that the state power is not so limited because, as we have 
seen, Chief Justice Marshall indelibly wrote upon our constitu- 
tional jurisprudence in the case of Gibbons v. Ogden, that the com- 
pletely internal commerce of a state is reserved for the state itself. 
But, adds the court: 


“This reservation to the states manifestly is only of that author- 
ity which is consistent with and not opposed to the grant to Con- 
gress. There is no room in our scheme of government for the 
assertion of state power in hostility to the authorized exercise of 
federal power. The authority of Congress extends to every part 
of interstate commerce, and to every instrumentality or agency 
by which it is carried on; and the full control by Congress of the 
subjects committed to its regulation is not to be denied or thwarted 
by the commingling of interstate and intrastate operations. This 
is not to say that the nation may deal with the internal concerns 


832 RAILROADS: CASES AND SELECTIONS 


of the state, as such, but that the execution by Congress of its 
constitutional power to regulate interstate commerce is not limited 
by the fact that intrastate transactions may have become so 
interwoven therewith that the effective government of the former | 
incidentally controls the latter. This conclusion necessarily re- 
sults from the supremacy of the national power within its ap- 
pointed sphere... . 

“The grant in the Constitution of its own force, that is, without 
action by Congress, established the essential immunity of inter- 
state commercial intercourse from the direct control of the states 
with respect to those subjects embraced within the grant which 
are of such a nature as to demand that, if regulated at all, their 
regulation should be prescribed by a single authority. It has 
repeatedly been declared by this court that as to those subjects 
which require a general system or uniformity of regulation, the 
power of Congress is exclusive. In other matters, admitting of 
diversity of treatment according to the special requirements of 
local conditions, the states may act within their respective juris- 
dictions until Congress sees fit to act; and, when Congress does 
act, the exercise of its authority overrides all conflicting state 
legislation. ... 

“The principle, which determines this classification, underlies 
the doctrine that the states cannot under any guise impose direct 
burdens upon interstate commerce. For this is but to hold that 
the states are not permitted directly to regulate or restrain that 
which from its nature should be under the control of the one 
authority and be free from restriction save as it is governed in 
the manner that the national legislature constitutionally ordains.”’ 


Considering first those subjects which require a general system 
or uniformity of regulation and over which therefore the power of 
Congress is exclusive, the court cites a great number of cases, of 
which the leading ones have already been referred to in this article, 
maintaining the freedom of interstate commerce from all modes 
of direct interference by the states, the most typical example o 
which being, of course, taxation in its varied forms. .. . : 

Turning now to a consideration of the further question whether 
the action of the State of Minnesota was repugnant to any provi- 
sion of the Interstate Commerce Act, the court in the Minnesota 
Cases also answered this in the negative, by demonstrating that 
purely intrastate commerce had always been expressly excepted 
from the operation of the act by the proviso contained in the first 
section. “The fixing of reasonable rates for intrastate transpor- 
tation was left,” said the court after giving a history of the act, 
“where it had been found; that is, with the states and the agencies 
created by the states to deal with that subject. . . . Thus far the 
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court’s reasoning is clear, succinct and eminently sound. When 
pressed, however, with the more troublesome argument that the 
provisions of Section 3 of the act, prohibiting carriers from giving 
an undue or unreasonable preference or advantage to any locality, 
applied to an unreasonable discrimination between localities in 
different states, as well when arising from an intrastate rate as 
compared with an interstate rate as when due to interstate rates 
exclusively, the court reserved its opinion, in accordance with its 
prior rulings, because the Interstate Commerce Commission had 
made no finding in regard to the Minnesota rates, and no action 
of that body was before the court for review. However, as we shall 
see, this question was not to be reserved for long. 

The court again proceeded with an analysis of cases which we 
have earlier considered, in order to confirm the principle that after 
the passage of the Interstate Commerce Act, just as before, the 
state continued to possess that state-wide authority which it 
formerly enjoyed to prescribe reasonable rates for its exclusively 
internal traffic. 

In concluding, the court reverted to its theory, expressed earlier 
in the opinion, of a dominant federal and a servient state power, 
and virtually said that the Interstate Commerce Act might be 
amended without amending the Constitution so as to include 
specifically the regulation of intrastate rates. 

“Tf the situation has become such,” said the court, “by reason 
of the interblending of the interstate and intrastate operations of 
interstate carriers, that adequate regulation of their interstate 
rates cannot be maintained without imposing requirements with 
respect to their intrastate rates which substantially affect the 
former, it is for Congress to determine, within the limits of its 
constitutional authority over interstate commerce and its instru- 
ments the measure of the regulation it should apply. It is the 
function of this court to interpret and apply the law already en- 
acted, but not under the guise of construction to provide a more 
comprehensive scheme of regulation than Congress has decided 
upon. Nor, in the absence of federal action, may we deny effect 
to the laws of the state enacted within the field which it is entitled 
to occupy until its authority is limited through the exertion by 
Congress of its paramount constitutional power.” 

Of what real value could it be to declare that, in so far as the 
reasonableness per se of local rates is concerned, the present Inter- 
state Commerce Act necessarily forbids, by express proyiso, any 
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interference by the federal government, when at the same moment 
it is declared with greater emphasis that this power of the states _ 
over their local rates is supreme only until Congress acts? This 
indeed pointed the way to destruction of state power. And 
the way was not a difficult one. In fact it proved to be shorter 
than it seemed from the court’s language. The Interstate Com- 
merce Commission, ever zealous for greater authority, anticipated 
the opinion of the Supreme Court on the question that was reserved 
in the Minnesota opinion, and within a year from the rendering of 
that opinion has, it is believed, in the Shreveport Cases virtually 
accomplished without any additional legislation whatsoever all 
that that opinion pointed out might be done only by additional 
legislation. State regulation of intrastate rates seemed doomed by 
the Minnesota Cases, but certainly its death was not expected to 
come so soon. Let us see what are the facts in the Shreveport 
Cases and exactly what the court decided. 

In 1911 the Railroad Commission of Louisiana filed a petition 
with the Interstate Commerce Commission against the Texas & 
Pacific Railway Company, the Houston East and West Texas 
Railway Company, and various other carriers, the basis of the com- 
plaint being that the carriers made rates out of Dallas and other 
Texas points into eastern Texas, which were much lower than 
those which they extended into Texas from Shreveport, Louisiana. 
Shreveport is about forty miles from the Texas state line, and two 
hundred and thirty-one miles from Houston, Texas. It is one hun- 
dred and eighty-nine miles from Dallas. It competes with both 
Houston and Dallas for the trade of the intervening territory. The 
rates from Dallas and Houston, respectively, eastward to inter- 
mediate points in Texas, were much less, according to distance, 
than from Shreveport westward to the same points. It was undis- 
puted that the difference was substantial and injuriously affected 
the commerce of Shreveport. Such was the frank purpose of the 
Texas commission. For example, the rate on furniture from Dallas 
to Longview, Texas, 124 miles, was 24.8 cents per hundred pounds, 
while the rate from Shreveport to Longview, 65.7 miles, was 35 
cents. 

The order of the Interstate Commerce Commission had two 
phases. First, it established maximum class rates out of Shreve- 
port to certain-named Texas points, which were substantially the 
same as the class rates which had been fixed by the Texas Commis- 
sion and charged by the carriers for transportation for similar 
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distances within the State of Texas. Second, the Commission held 
that maintaining lower commodity rates (which are specially re- 
duced class rates) from Dallas and Houston to points in Texas 
than were in force from Shreveport to such points, under sub- 
stantially similar conditions and circumstances, created an unjust 
discrimination against Shreveport in favor of the Texas points. 
The carriers complied with the first part of the order and estab- 
lished the class rates, but still left in effect their low intrastate 
commodity rates which the Commission declared caused the above 
discrimination. The point of objection to complying with the 
second part of the order was that, since the discrimination found 
by the Commission to be undue arose out of a relation of intrastate 
rates, maintained under state authority, to interstate rates that 
had been upheld as reasonable, its correction was beyond the Com- 
mission’s power. On appeal to the Commerce Court, that court 
held that the Commission’s order relieved the railroads from all 
further obligation to observe the intrastate rates, and that they 
_ were at liberty to comply with the Commission’s requirements by 
increasing these rates sufficiently to remove the forbidden dis- 
crimination. Thus, when the case reached the Supreme Court, 
the invalidity of the order of the Commission was challenged upon 
two grounds: First, that Congress is impotent to control the in- 
trastate charges of an interstate carrier, even to the extent neces- 
sary to prevent injurious discrimination against interstate traffic. 
Second, that if it be assumed that Congress has this power, still it 
has not been exercised, and hence the action of the Commission ex- 
ceeded the limits of the authority which has been conferred upon it. 

Both of these grounds were declared untenable, and the court 
affirmed in full the orders of the Commission and the Commerce 
Court. As to the first ground, the result was to be anticipated, 
because virtually decided in the Minnesota Cases, as we have just 
seen. But not so as to the second ground. Indeed, three of the 
seven Interstate Commerce Commissioners had denied that the 
act gave them such power, desirable as it was. Justices Lurton and 
Pitney also dissented, but without expressing any reasons, which 
is to be regretted in such an important case. 

The decision is meagre and unconvincing, as an example of statu- 
tory construction, and as such it must be primarily considered 
‘because the first consideration, that is, whether the order of the 
Commission was invalid on the ground that it exceeded the au- 
thority which Congress could lawfully confer, was disposed of by 
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the Minnesota Cases, and the opinion of the court adds nothing to 
what had already been said. There is apparently the same dis- 
position to confuse the action of Congress, through the Commis- 
sion, with prior congressional action which operated directly upon 
the instrumentalities, or the very subject-matter of interstate 
commerce itself. Intrastate rates are never the instrumentalities 
or subject-matter of interstate commerce. Unless they represent 
that completely internal commerce of a state which since the time 
of Gibbons v. Ogden had been thought to be securely reserved to 
the states themselves, when can there ever be such commerce? 
Note the language of the court after analyzing the undisputed 
authority of the various cases dealing with the paramount power 
of Congress over safety appliances, hours of labor, employers’ 
liability and the like: 


“While these decisions sustaining the federal power relate to 
measures adopted in the interest of the safety of persons and prop- 
erty, they illustrate the principle that Congress in the exercise of 
its paramount power may prevent the common instrumentalities 
of interstate and intrastate commercial intercourse from being ~ 
used in their intrastate operations to the injury of interstate com- 
merce. This is not to say that Congress possesses the authority 
to regulate the internal commerce of a state, as such, but that it 
does possess the power to foster and protect interstate commerce, 
and to take all measures necessary or appropriate to that end, 
although intrastate transactions of interstate carriers may thereby 
be controlled.” 


Well-sounding phrases these, but totally illogical. Since, as the 
Supreme Court has many times said in determining whether state 
legislation has unduly burdened interstate commerce, it must look 
through form to substance—must consider the real effect of the 
state legislation—why should it not do the same when the situa- 
tion is reversed? For each power is equally plenary within its 
given sphere. Why did not the Supreme Court in both the Minne- 
sota and Shreveport Cases face the situation squarely and admit 
that amendment of the Constitution, difficult as it is of attain- 
ment—and rightly so—is the only true remedy? “The power 
to deal with the relation between the two kinds of rates, as a rela- 
tion, lies exclusively with Congress,” reiterates the court. Yet 
in order to prove this the court relies upon a case, Louisville & 
Nashville R. Rk. Co. v. Eubank, . . . wherein it was expressly 
held that if Congress had regulated the interstate rate there in- 
volved “there would be in that case no interference with or regula- 
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tion of interstate commerce directly or indirectly by the state, its 
action could have no possible effect upon the interstate rate, as the 
amount of the charge would be regulated by the body with which 
the right of regulation exists.” 

To use the words of Justice Brewer, dissenting in the Eubank 
Case, “it is strange to be told that the action of a carrier in fixing 
interstate rates is potent to render unconstitutional the legislation 
of the state respecting local rates, when the like action of Congress 
in prescribing interstate rates is not so potent. In other words, 
action by the carrier in pursuit of its own financial interests over- 
turns the constitution and statute of the state when like action by 
Congress in the exercise of its constitutional power does not.” 
Does not the reasoning of Justice Hughes in the Shreveport Cases 
more nearly support the minority rather than the majority opinion 
in the Eubank Case? 

Turning now to the second and really the vital question in the 
Shreveport Cases, namely, whether the Interstate Commerce Com- 
mission exceeded the authority given to it under the Interstate 
Commerce Act, the court, with a mere wave of its hand, sweeps 
aside the controlling proviso in Section 1 of the act, expressly ex- 
cluding intrastate commerce from its jurisdiction. The whole 
history of the debates over the passage of the act, which the court 
cautiously avoids, would seem to show that it would never have 
been passed had it been believed to be capable of the construction 
which the Supreme Court has now placed upon it. Clearly, this 
is judicial legislation. How could the court so soon erase what it 
had said in the Minnesota Cases,—that it is not its function 
“under the guise of construction to provide a more comprehensive 
scheme of regulation than Congress has decided upon’’? 

With equal ease the court overrules the case of Hast Tennessee, 
etc. Ry. Co. v. Interstate Commerce Commission in order to accom- 
plish its purpose, though of course without admitting that it does. 
Thirteen years before, it had decided in that case that the prohibi- 
tion of Section 3 of the act was directed only against unjust dis- 
crimination and undue preference arising from the voluntary and 
wrongful act of the carriers, and did not relate to acts the result 
of conditions wholly beyond the control of the carriers, such as 
competition, and presumably therefore statute, court decree or 
order of an administrative, or semi-judicial body. “In the view 
that the Commission was entitled to make the order, there is no 
longer compulsion upon the carriers by virtue of any inconsistent 
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local requirement,” now says the court, and thus the case of East 
Tennessee, etc. Ry. Co. v. Interstate Commerce Commission is sum- 
marily disposed of by assuming as a premise the very question 
to be proved. “We are not unmindful,” says the court, conclud- 
ing its opinion, “of the gravity of the question that is presented 
when state and federal views conflict. But it was recognized at 
the beginning that the nation could not prosper if interstate and 
foreign trade were governed by many masters, and where the 
interests of the freedom of interstate commerce are involved, the 
judgment of Congress and of the agencies it lawfully establishes 
must control.” 

Thus Mr. Justice Hughes would carry us back again over those 
ninety years of decisions that we have just reviewed—back to 
Gibbons v. Ogden—and have us understand, from the lips of Chief 
Justice Marshall, that if Congress so wills it there shall be no 
internal commerce of a state. For such is necessarily to be the 
result of the Minnesota and Shreveport decisions. In the former 
the court said that “the situation is not peculiar to Minnesota. 
The same question has been presented by the appeals, now before 
the court, which involve the validity of intrastate tariffs fixed by 
Missouri, Arkansas, Kentucky and Oregon. Differences in par- 
ticular facts appear, but they cannot be regarded as controlling.” 
These appeals were all decided in conformity with the opinion in 
the Minnesota Cases. As for the Shreveport decision, it is almost a 
truism to say that nearly every rate controversy to-day presents a . 
question of discrimination as well as of unreasonableness per se. 
Months before the Shreveport decision was rendered, shippers in 
states adjoining Minnesota, believing that the court would decide 
as it has done, filed dozens of complaints based on discriminations 
which they alleged had resulted from the application of the scale 
of rates approved in the Minnesota Cases. Before the Shreveport 
decision the Interstate Commerce Commission had no further 
power after it had fixed the interstate rate at a reasonable maxi- 
mum. Its hands were tied. Now it has an option of either chang- 
ing the interstate rate or changing the local rate. Nor is there 
any persuasive force in the argument that in most instances the 
Interstate Commerce Commission will proceed with caution, feel- 
ing discretion to be the better part of valor, and will elect to 
exert its influence upon the interstate rate whenever possible. The 
point is, the power to do otherwise is still there. 

We have seen how Chief Justice Marshall first gave expression 
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to the exclusive power of Congress in relation to matters purely 
national, and to the equally exclusive power of the states in relation 
to matters purely internal. We have seen how as a necessary 
corollary to these principles he first announced a third principle of 
concurrent powers, or, as we believe we have more appropriately 
described them, a dominant federal and a servient state power in 
matters which, although local in their nature, yet affect interstate 
commerce. We have seen our highest judiciary vacillating in its 
acceptance of this third and more novel principle until it was 
finally established in our constitutional law, as firmly as had been 
established the two earlier principles. But never, in any of the 
decisions, have we found support for this new fourth theory which 
the Minnesota and Shreveport Cases have evolved—the theory 
of a dominant federal and a servient state power in a field hitherto 
unconditionally reserved to the states—the field of local rate- 
making. Further, it is all the more strange to be told that the 
legislative branch of the government, Congress, through its ad- 
ministrative agent, the Interstate Commerce Commission, and 
not the judiciary shall determine what is a forbidden interference 
with interstate commerce. Such is the decision in the Shreveport 
Cases, for a ruling must first be obtained from the Commission 
before recourse may be had to the courts, and furthermore, under 
the provisions of the Interstate Commerce Act, it would seem that 
the railroads cannot, themselves, institute the necessary proceed- 
ings—an undue hardship unquestionably on the railroads. But 
why need resort first be had to the Commission? Its function is 
to determine questions of fact,—whether a given rate is reasonable 
per se or discriminatory in relation to other interstate rates. In an 
action for damages, therefore, the propriety of the established 
requirement that a ruling of the Commission be first had, cannot 
be disputed. But in the Shreveport Cases the question is primarily 
one of constitutional law, namely, whether what a state has done 
is a violation of the commerce clause. This is the same question 
involved in every case that we have considered. In the Eubank 
Case, upon which the court so much relies, no resort to the Com- 
mission was required. Wherein is the difference? The Supreme 
Court, ab inconvenienti, has read out of the Interstate Commerce 
Act the very passage that rendered it constitutional. After this, 
to what may not the alluring arguments of expediency lead us? 


CHAPTER XXXI 
THE SUPREMACY OF THE FEDERAL GOVERNMENT! 


1. SHREVEPORT RatE CaseEs 2 


Mr. Justice Huaues delivered the opinion of the court. © 

These suits were brought in the Commerce Court by the Hous- 
ton, East & West Texas Railway Company, and the Houston & 
Shreveport Railroad Company, and by the Texas & Pacific Rail- 
way Company, respectively, to set aside an order of the Interstate 
Commerce Commission, dated March 11, 1912, upon the ground 
that it exceeded the Commission’s authority. Other railroad 
companies intervened in support of the petitions, and the Inter- 
state Commerce Commission and the Railroad Commission of 
Louisiana intervened in opposition. The petitions were dismissed. 
205 Fed. Rep. 380. 

The order of the Interstate Commerce Commission was made 
in a proceeding initiated in March, 1911, by the Railroad Com- 
mission of Louisiana. The complaint was that the appellants, 
and other interstate carriers, maintained unreasonable rates from 
Shreveport, Louisiana, to various points in Texas, and, further, 
that these carriers in the adjustment of rates over their respective 
lines unjustly discriminated in favor of traffic within the State of 
Texas and against similar traffic between Louisiana and Texas. 
The carriers filed answers; numerous pleas of intervention by 
shippers and commercial bodies were allowed; testimony was 
taken and arguments were heard. 

The gravamen of the complaint, said the Interstate Commerce 
Commission, was that the carriers made rates out of Dallas and 
other Texas points into eastern Texas which were much lower 
than those which they extended into Texas from Shreveport. The 
situation may be briefly described: Shreveport, Louisiana, is 
about 40 miles from the Texas state line, and 231 miles from Hous- 


1 See Vanderblue and Burgess, pp. 13, 17-27, 47-51, 225-229, 234-236, and Jones, 
pp. 199-209, 322-324, 346, 380-381, 553-555, 557, 569-570. 

2 Houston, East and West Texas Railway Company v. United States, 234 U. 8. 
342 (June 8, 1914). See Vanderblue and Burgess, pp. 17, 128, 357, and Jones, 
pp. 205-208. 
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ton, Texas, on the line of the Houston, East & West Texas and 
Houston & Shreveport Companies (which are affiliated in inter- 
est); it is 189 miles from Dallas, Texas, on the line of the Texas & 
Pacific.’ Shreveport competes with both cities for the trade of the 
intervening territory. The rates on these lines from Dallas and 
Houston, respectively, eastward to intermediate points in Texas 
were much less, according to distance, than from Shreveport west- 
ward to the same points. It is undisputed that the difference was 
substantial and injuriously affected the commerce of Shreveport. 
It appeared, for example, that a rate of 60 cents carried first class 
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traffic a distance of 160 miles to the eastward from Dallas, while 
the same rate would carry the same class of traffic only 55 miles 
into Texas from Shreveport. The first class rate from Houston 
to Lufkin, Texas, 118.2 miles, was 50 cents per 100 pounds, while 
the rate from Shreveport to the same point, 112.5 miles, was 69 
cents. The rate on wagons from Dallas to Marshall, Texas, 
147.7 miles, was 36.8 cents, and from Shreveport to Marshall, 
42 miles, 56 cents. The rate on furniture from Dallas to Longview, 
Texas, 124 miles, was 24.8 cents, and that from Shreveport to 
Longview, 65.7 miles, was 35 cents. These instances of differences 
in rates are merely illustrative; they serve to indicate the character 
of the rate adjustment. 

The Interstate Commerce Commission found that the inter- 

1 See Plate 24, which is taken from 32 I. C. C. 249.—Kd. 
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state class rates out of Shreveport to named Texas points were 
unreasonable, and it established maximum class rates for this 
traffic. These rates, we understand, were substantially the same 
as the class rates fixed by the Railroad Commission of Texas, 
and charged by the carriers, for transportation for similar dis- 
tances in that: State. The Interstate Commerce Commission also 
found that the carriers maintained “higher rates from Shreve- 
port to points in Texas” than were in force ‘“‘from cities in Texas 
to such points under substantially similar conditions and circum- 
stances,” and that thereby “an unlawful and undue preference and 
advantage” was given to the Texas cities and a “discrimination”’ 
that was ‘undue and unlawful” was effected against Shreveport. 
In order to correct this discrimination, the carriers were directed 
to desist from charging higher rates for the transportation of any 
commodity from Shreveport to Dallas and Houston, respectively, 
and intermediate points, than were contemporaneously charged 
for the carriage of such commodity from Dallas and Houston 
toward Shreveport for equal distances, as the Commission found 
that relation of rates to be reasonable. 23 I. C. C. 31, 46-48. 

... The report states that ... it will be the duty of the 
companies ‘‘to duly and justly equalize the terms and conditions” 
upon which they will extend ‘“‘transportation to traffic of a similar 
character moving into Texas from Shreveport with that moving 
wholly within Texas,” but that, in effecting such equalization, the 
class scale rates as prescribed shall not be exceeded. 

In their petition in the Commerce Court, the appellants as- 
sailed the order in its entirety, but subsequently they withdrew 
their opposition to the fixing of maximum class rates and these 
rates were put in force by the carriers in May, 1912. 

The attack was continued upon that portion of the order which 
prohibited the charge of higher rates for carrying articles from 
Shreveport into Texas than those charged for eastward traffic 
from Dallas and Houston, respectively, for equal distances. There 
are, it appears, commodity rates fixed by the Railroad Commis- 
sion of Texas for intrastate hauls, which are substantially less than 
the class, or standard, rates prescribed by that Commission; and 
thus the commodity rates charged by the carriers from Dallas and 
Houston eastward to Texas points are less than the rates which 
they demand for the transportation of the same articles for like 
distances from Shreveport into Texas. The present controversy 
relates to these commodity rates. 
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The point of the objection to the order is that, as the discrimina- 
tion found by the Commission to be unjust arises out of the relation 
of intrastate rates, maintained under state authority, to interstate 
rates that have been upheld as reasonable, its correction was 
beyond the Commission’s power. Manifestly the order might be 
complied with, and the discrimination avoided, either by reducing 
the interstate rates from Shreveport to the level of the competing 
intrastate rates, or by raising these intrastate rates to the level of 
the interstate rates, or by such reduction in the one case and in- 
crease in the other as would result in equality. But it is urged 
that, so far as the interstate rates were sustained by the Commis- 
sion as reasonable, the Commission was without authority to 
compel their reduction in order to equalize them with the lower 
intrastate rates. The holding of the Commerce Court was that 
the order relieved the appellants from further obligation to observe 
the intrastate rates and that they were at liberty to comply with 
the Commission’s requirements by increasing these rates suffi- 
ciently to remove the forbidden discrimination. The validity of 
the order in this aspect is challenged upon two grounds: 

(1) That Congress is impotent to control the intrastate charges 
of an interstate carrier even to the extent necessary to prevent 
injurious discrimination against interstate traffic; and 

(2) That, if it be assumed that Congress has this power, still it 
has not been exercised, and hence the action of the Commission 
exceeded the limits of the authority which has been conferred 
upon it. 

First. It is unnecessary to repeat what has frequently been said 
by this court with respect to the complete and paramount char- 
acter of the power confided to Congress to regulate commerce 
among the several States. It is of the essence of this power that, 
where it exists, it dominates. Interstate trade was not left to be 
destroyed or impeded by the rivalries of local governments. The 
purpose was to make impossible the recurrence of the evils which 
had overwhelmed the Confederation and to provide the necessary 
basis of national unity by insuring ‘uniformity of regulation against 
conflicting and discriminating state legislation.’ By virtue of the 
comprehensive terms of the grant, the authority of Congress is at 
all times adequate to meet the varying exigencies that arise and 
to protect the national interest by securing the freedom of inter- 
state commercial intercourse from local control... . 

Congress is empowered to regulate,—that is, to provide the law 
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for the government of interstate commerce; to enact ‘all appro- 
priate legislation’ for its ‘protection and advancement’ . . . ; to 
adopt measures ‘to promote its growth and insure its. safety’ 
.. . 3 ‘to foster, protect, control and restrain.’ . . . Its author- 
ity, extending to these interstate carriers as instruments of inter- 
state commerce, necessarily embraces the right to control their 
operation in all matters having such a close and substantial rela- 
tion to interstate traffic that the control is essential or appropriate 
to the security of that traffic, to the efficiency of the interstate 
service, and to the maintenance of conditions under which inter- 
state commerce may be conducted upon fair terms and without 
molestation or hindrance. As it is competent for Congress to 
legislate to these ends, unquestionably it may seek their attain- 
ment by requiring that the agencies of interstate commerce shall 
not be used in such manner as to cripple, retard or destroy it. The 
fact that carriers are instruments of intrastate commerce, as well 
as of interstate commerce, does not derogate from the complete 
and paramount authority of Congress over the latter or preclude 
the Federal power from being exerted to prevent the intrastate 
operations of such carriers from being made a means of injury to 
that which has been confided to Federal care. Wherever the 
interstate and intrastate transactions of carriers are so related 
that the government of the one involves the control of the other, 
it is Congress, and not the State, that is entitled to prescribe the 
final and dominant rule, for otherwise Congress would be denied 
the exercise of its constitutional authority and the State, and not 
the Nation, would be supreme within the national field... . 

In Baltimore & Ohio Railroad Co. v. Interstate Commerce Com- 
mussion, supra, the argument against the validity of the Hours of 
Service Act (March 4, 1907, c. 2939, 34 Stat. 1415) involved the 
consideration that the interstate and intrastate transactions of 
the carriers were so interwoven that it was utterly impracticabie 
for them to divide their employés so that those who were engaged 
in interstate commerce should be confined to that commerce 
exclusively. Employés dealing with the movement of trains were 
employed in both sorts of commerce; but the court held that this 
fact did not preclude the exercise of Federal power. As Congress 
could limit the hours of labor of those engaged in interstate 
transportation, it necessarily followed that its will could not be 
frustrated by prolonging the period of service through other re- 
quirements of the carriers or by the commingling of duties relating 
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to interstate and intrastate operations.! Again, in Southern Rail- 
way Co. v. United States, supra, the question was presented whether 
the amendment to the Safety Appliance Act (March 2, 1903, c. 
976, 32 Stat. 943) was within the power of Congress in view of 
the fact that the statute was not confined to vehicles that were 
used in interstate traffic but also embraced those used in intra- 
state traffic. The court answered affirmatively, because there was 
such a close relation between the two classes of traffic moving over 
the same railroad as to make it certain that the safety of the 
interstate traffic, and of those employed in its movement, would 
be promoted in a real and substantial sense by applying the 
requirements of the act to both classes of vehicles. So, in the 
Second Employers’ Liability Cases, supra, it was insisted that 
while Congress had the authority to regulate the liability of a 
carrier for injuries sustained by one employé through the negli- 
gence of another, where all were engaged in interstate commerce, 
that power did not embrace instances where the negligent em- 
ployé was engaged in intrastate commerce. The court said that 
this was a mistaken theory, as the causal negligence when operat- 
ing injuriously upon an employé engaged in interstate commerce 
had the same effect with respect to that commerce as if the negli- 
gent employé were also engaged therein. The decision in Hm- 
ployers’ Liability Cases, 207 U. 8. 463, is not opposed, for the stat- 
ute there in question (June 11, 1906, c. 3073, 34 Stat. 232) sought 
to regulate the liability of interstate carriers for injuries to any 
employé even though his employment had no connection what- 
ever with interstate commerce... . 

While these decisions sustaining the Federal power relate to 
measures adopted in the interest of the safety of persons and 
property, they illustrate the principle that Congress in the exer- 
cise of its paramount power may prevent the common instrumen- 
talities of interstate and intrastate commercial intercourse from 
being used in their intrastate operations to the injury of inter- 
state commerce. This is not to say that Congress possesses the 
authority to regulate the internal commerce of a State, as such, 
but that it does possess the power to foster and protect inter- 
state commerce, and to take all measures necessary or appro- 
priate to that end, although intrastate transactions of interstate 
carriers may thereby be controlled. 

This principle is applicable here. We find no reason to doubt 

1Cf. p. 292,—Ed. 
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that Congress is entitled to keep the highways of interstate com- 
munication open to interstate traffic upon fair and equal terms. 
That an unjust discrimination in the rates of a common carrier, 
by which one person or locality is unduly favored as against 
another under substantially similar conditions of traffic, consti- 
tutes an evil is undeniable; and where this evil consists in the 
action of an interstate carrier in unreasonably discriminating 
against interstate traffic over its line, the authority of Congress 
to prevent it is equally clear. It is immaterial, so far as the pro- 
tecting power of Congress is concerned, that the discrimination 
arise from intrastate rates as compared with interstate rates. 
The use of the instrument of interstate commerce in a discrimina- 
tory manner so as to inflict injury upon that commerce, or some 
part thereof, furnishes abundant ground for Federal intervention. 
Nor can the attempted exercise of state authority alter the mat- 
ter, where Congress has acted, for a State may not authorize the 
carrier to do that which Congress is entitled to forbid and has 
forbidden. 

It is also to be noted—as the Government has well said in its 
argument in support of the Commission’s order—that the power 
to deal with the relation between the two kinds of rates, as a rela- 
tion, lies exclusively with Congress. It is manifest that the State 
cannot fix the relation of the carrier’s interstate and intrastate 
charges without directly interfering with the former, unless it 
simply follows the standard set by Federal authority. This 
question was presented with respect to the long and short haul 
provision of the Kentucky constitution, adopted in 1891, which 
the court had before it in Louisville & Nashville R. R. Co. v. Eu- 
bank, 184 U. 8. 27. The state court had construed this provi- 
sion as embracing a long haul, from a place outside to one within 
the State, and a shorter haul on the same line and in the same 
direction between points within the State. This court held that, 
so construed, the provision was invalid as being a regulation 
of interstate commerce because ‘it linked the interstate rate to 
the rate for the shorter haul and thus the interstate charge 
was directly controlled by the state law.’ See 230 U. S. pp. 428, 
429. It is for Congress to supply the needed correction where 
the relation between intrastate and interstate rates presents the 
evil to be corrected, and this it may do completely by reason of 
its control over the interstate carrier in all matters having such 
a close and substantial relation to interstate commerce that it is 
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necessary or appropriate to exercise the control for the effective 
government of that commerce. 

It is also clear that, in removing the injurious discriminations 
against interstate traffic arising from the relation of intrastate 
to interstate rates, Congress is not bound to reduce the latter 
below what it may deem to be a proper standard fair to the carrier 
and to the public. Otherwise, it could prevent the injury to inter- 
state commerce only by the sacrifice of its judgment as to inter- 
state rates. Congress is entitled to maintain its own standard 
as to these rates and to forbid any discriminatory action by inter- 
state carriers which will obstruct the freedom of movement of 
interstate traffic over their lines in accordance with the terms -it 
establishes. 

Having this power, Congress could provide for its execution 
through the aid of a subordinate body; and we conclude that the 
order of the Commission now in question cannot be held invalid 
upon the ground that it exceeded the authority which Congress 
could lawfully confer. 

Second. The remaining question is with regard to the scope of 
the power which Congress has granted to the Commission. 

Section three of the Act to Regulate Commerce provides (Feb- 
ruary 4, 1887, c. 104, 24 Stat. 379, 380): 

“sec. 3. That it shall be unlawful for any common carrier 
subject to the provisions of this act to make or give any undue 
or unreasonable preference or advantage to any particular person, 
company, firm, corporation, or locality, or any particular descrip- 
tion of traffic, in any respect whatsoever, or to subject any par- 
ticular person, company, firm, corporation, or locality, or any 
particular description of traffic, to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever.” 

This language is certainly sweeping enough to embrace all 
the discriminations of the sort described which it was within 
the power of Congress to condemn. There is no exception or quali- 
fication with respect to an unreasonable discrimination against 
interstate traffic -produced by the relation of intrastate to inter- 
state rates as maintained by the carrier. It is apparent from the 
legislative history of the act that the evil of discrimination was 
the principal thing aimed at, and there is no basis for the con- 
tention that Congress intended to exempt any discriminatory 
action or practice of interstate carriers affecting interstate com- 
merce which it had authority to reach. The purpose of the meas- 
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ure was thus emphatically stated in the elaborate report of the 
Senate Committee on Interstate Commerce which accompanied ~ 
it: ‘The provisions of the bill are based upon the theory that 
the paramount evil chargeable against the operation of the trans- 
portation system of the United States as now conducted is unjust 
discrimination between persons, places, commodities, or particu- 
lar descriptions of traffic. The underlying purpose and aim of the 
measure is the prevention of these discriminations. ...” (Sen- 
ate Report No. 46, 49th Cong., Ist Sess., p. 215.) 

The opposing argument rests upon the proviso in the first 
section of the act which in its original form was as follows: ‘ Pro- 
vided, however, that the provisions of this act shall not apply to 
the transportation of passengers or property, or to the receiving, 
delivering, storage, or handling of property, wholly within one 
State, and not shipped to or from a foreign country from or to 
any State or Territory as aforesaid.’”” When the act was amended 
so as to confer upon the Commission the authority to prescribe 
maximum interstate rates, this proviso was reénacted; and when 
the act was extended to include telegraph, telephone, and cable 
companies engaged in interstate business, an additional clause’ 
was inserted so as to exclude intrastate messages. . 

_ Congress thus defined the scope of its regulation and provided 
that it was not to extend to purely intrastate traffic. It did not 
undertake to authorize the Commission to prescribe intrastate 
rates and thus to establish a unified control by the exercise of the 
rate-making power over both descriptions of traffic. Undoubt- 
edly—in the absence of a finding by the Commission of unjust 
discrimination—intrastate rates were left to be fixed by the 
carrier and subject to the authority of the States or of the agencies 
created by the States. This was the question recently decided by 
this court in the Minnesota Rate Cases, supra. There, the State of 
Minnesota had established reasonable rates for intrastate trans- 
portation throughout the State and it was contended that, by 
reason of the passage of the Act to Regulate Commerce, the 
State could no longer exercise the state-wide authority for this 
purpose which it had formerly enjoyed; and the court was asked to 
hold that an entire scheme of intrastate rates, otherwise validly es- 
tablished, was null and void because of its effect upon interstate 
rates. There had been no finding by the Interstate Commerce 
Commission of any unjust discrimination. The present question, 
however, was reserved, the court saying (230 U.S. p. 419): “It is 
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urged, however, that the words of the proviso” (referring to the 
proviso above-mentioned) “are susceptible of a construction which 
would permit the provisions of section three of the act, prohibiting 
carriers from giving an undue or unreasonable preference or ad- 
vantage to any locality, to apply to unreasonable discriminations 
between localities in different States, as well when arising from 
an intrastate rate as compared with an interstate rate as when 
due to interstate rates exclusively. If it be assumed that the 
statute should be so construed, and it is not necessary now to 
decide the point, it would inevitably follow that the controlling 
principle governing the enforcement of the act should be applied 
to such cases as might thereby be brought within its purview; 
and the question whether the carrier, in such a case, was giving 
an undue or unreasonable preference or advantage to one locality 
as against another, or subjecting any locality to an undue or un- 
reasonable prejudice or disadvantage, would be primarily for 
the investigation and determination of the Interstate Commerce 
Commission and not for the courts.” 

Here, the Commission expressly found that unjust discrimina- 
tion existed under substantially similar conditions of transporta- 
tion and the inquiry is whether the Commission had power to 
correct it. We are of the opinion that the limitation of the pro- 
viso in section one does not apply to a case of this sort. The Com- 
mission was dealing with the relation of rates injuriously affecting, 
through an unreasonable discrimination, traffic that was inter- 
state. The question was thus not simply one of transportation 
that was ‘wholly within one State.’ These words of the proviso 
have appropriate reference to exclusively intrastate traffic, sepa- 
rately considered ; to the regulation of domestic commerce, as 
such. The powers conferred by the act are not thereby limited 
where interstate commerce itself is involved. This is plainly the 
case when the Commission finds that unjust discrimination against 
interstate trade arises from the relation of intrastate to interstate 
rates as maintained by a carrier subject to the act. Such a matter 
is one with which Congress alone is competent to deal, and, in 
view of the aim of the act and the comprehensive terms of the 
provisions against unjust discrimination, there is no ground for 
holding that the authority of Congress was unexercised and that 
the subject was thus left without governmental regulation. It 
is urged that the practical construction of the statute has been 
the other way. But, in assailing the order, the appellants ask 
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us to override the construction which has been given to the statute 
by the authority charged with its execution, and it cannot be 
said that the earlier action of the Commission was of such a con- 
trolling character as to preclude it from giving effect to the law. 
The Commission, having before it a plain case of unreasonable 
discrimination on the part of interstate carriers against inter- 
state trade, carefully examined the question of its authority 
and decided that it had the power to make this remedial order. 
The Commerce Court sustained the authority of the Commis- 
sion and it is clear that we should not reverse the decree unless 
the law has been misapplied. This we cannot say: on the con- 
trary, we are convinced that the authority of the Commission 
was adequate. 

The further objection is made that the prohibition of section 
three is directed against unjust discrimination or undue prefer- 
ence only when it arises from the voluntary act of the carrier and 
does not relate to acts which are the result of conditions wholly 
beyond its control. . . . The reference is not to any inherent lack 
of control arising out of traffic conditions, but to the requirements 
of the local authorities which are assumed to be binding upon the 
carriers. The contention is thus merely a repetition in another 
form of the argument that the Commission exceeded its power; 
for it would not be contended that local rules could nullify the 
lawful exercise of Federal authority. In the view that the Com- 
mission was entitled to make the order, there is no longer com- 
pulsion upon the carriers by virtue of any inconsistent local re- 
quirement. We are not unmindful of the gravity of the question 
that is presented when state and Federal views conflict. But it 
was recognized at the beginning that the Nation could not prosper 
if interstate and foreign trade were governed by many masters, 
and, where the interests of the freedom of interstate commerce are 
involved, the judgment of Congress and of the agencies it lawfully 
establishes must control. 

In conclusion: Reading the order in the light of the report of 
the Commission, it does not appear that the Commission attempted 
to require the carriers to reduce their interstate rates out of Shreve- 
port below what was found to be a reasonable charge for that 
service. So far as these interstate rates conformed to what was 
found to be reasonable by the Commission, the carriers are entitled 
to maintain them, and they are free to comply with the order by 
so adjusting the other rates, to which the order relates, as to re- 
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move the forbidden discrimination. But this result they are re- 
quired to accomplish. 
The decree of the Commerce Court is affirmed in each case. 
Affirmed. 


Mr. Justice Lurton and Mr. Justice Pitney dissent. 


2. WISCONSIN PASSENGER Fares Cass ! 


The proceeding out of which this case has grown, known as the 
Wisconsin Passenger Fares, began in an investigation by the 
Interstate Commerce Commission, under paragraphs 3 and 4 of 
§13 of the Interstate Commerce Act as amended by § 416 
of the Transportation Act of 1920 (41 Stat. 484), into alleged 
undue and unreasonable discrimination against interstate com- 
merce arising out of intrastate railroad rates in Wisconsin. The 
interstate carriers by steam railroad of the State were made re- 
spondents, and the Governor and State Railroad Commission were 
duly notified. The Interstate Commerce Commission made its 
report and order November 27, 1920. Wisconsin Passenger Fares, 
59 I. C. C. 391. 

The Commission had investigated the interstate rates of carriers 
in the United States, in a proceeding known as Ex parte 74, In- 
creased Rates, 58 I. C. C. 220, for the purpose of complying with 
§ 15a of the Interstate Commerce Act as amended by § 422 of the 
Transportation Act of 1920 (41 Stat. 488). That section requires 
that the Commission so adjust rates that the revenues of the 
carriers shall enable them as a whole or by groups to earn a fixed 
net income on their railway property. The Commission ordered 
an increase for the carriers in the group of which the Wisconsin 
carriers were a part, of thirty-five per cent. in interstate freight 
rates, and twenty per cent. in interstate passenger fares and excess 
baggage charges, and a surcharge upon passengers in sleeping cars 
amounting to fifty per cent. of the charge for space in such cars to 
accrue to the rail carriers. Thereupon the carriers applied to the 
Wisconsin Railroad Commission for corresponding increases in 
intrastate rates. The state commission granted increases in intra- 
state freight rates of thirty-five per cent., but denied any in 
intrastate passenger fares and charges on the sole ground that a 


1 Railroad Commission of Wisconsin v. Chicago, Burlington and Quincy Railroad 
Company, 257 U. S. 563 (February 27, 1922). See Vanderblue and Burgess, pp. 
357-358, and Jones, pp. 569-570. 
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state statute prescribed a maximum for passengers of 2 cents a 
mile. 

In the Wisconsin Passenger Fares, the Interstate Commerce 
Commission found that all of the respondent carriers of Wis- 
consin transported both intrastate and interstate passengers on 
the same train, with the same service and accommodations; that 
the state passenger paying the lower rate rode on the same train, 
in the same car, and perhaps in the same seat with the interstate 
passenger who paid the higher rate; that the circumstances and 
conditions were substantially similar for interstate as for intrastate 
passenger service in Wisconsin; that travelers destined to, or 
coming from, points outside the State found it cheaper to pay the 
intrastate fare within Wisconsin and the interstate fare beyond 
the border than to pay the through interstate fare; that undue 
preference and prejudice were shown by the falling off of sales of 
tickets from border line points in Minnesota and Michigan to 
stations in Wisconsin, and by a marked increase in sales of local 
tickets from corresponding border line points in Wisconsin to 
stations in Wisconsin; that the evidence as to the practice with 
respect to passenger fares applied in like manner to the surcharge 
upon passengers in sleeping and parlor cars and to excess baggage 
charges. 

The Commission further found that the fare necessary to fulfill 
the requirement as to net income of this interstate railroad group 
under § 15a was 3.6 cents per mile, and that this was reasonable, 
that the direct revenue loss to the Wisconsin carriers, due to their 
failure to secure the 20 per cent. increase in intrastate fares, would 
approximate $2,400,000 per year if the 3-cent fare fixed by the 
President under federal war control, were continued, and $6,000,000 
per year if the 2-cent fare named in the state statute, should become 
effective. 

The Commission found that there was undue, unreasonable and 
unjust discrimination against persons traveling in interstate 
commerce and against interstate commerce as a whole; and ordered 
that the undue discrimination should be removed by increases in 
all intrastate passenger fares and excess baggage charges and by 
surcharges corresponding with the increases and surcharges or- 
dered in interstate business. 

The order was made without prejudice to the right of the author- 
ities of the State or of any other party in interest to apply in the 
proper manner for a modification of the order as to any specified 
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intrastate fares or charges if the latter were not related to- 
the interstate fares or charges in such a way as to contravene the 
provisions of the Interstate Commerce Act. 

The carriers filed bills in equity, of which the present is one, in 
the District Court to enjoin the State Railroad Commission and 
other state officials from interfering with the maintenance of the 
fares thus ordered and published. 

Application for interlocutory injunction was made to the Dis- 
trict Court under § 266 of the Judicial Code. After a hearing 
before three judges, they granted an interlocutory injunction from 
which this appeal was taken... . 


Mr. Cuter Justice Tart, after stating the case, delivered 
the opinion of the court. 


The Commission’s order, interference with which was enjoined 
by the District Court, effects the removal of the unjust discrimina- 
tion found to exist against persons in interstate commerce, and 
against interstate commerce by fixing a minimum for intrastate 
passenger fares in Wisconsin at 3.6 cents per mile per passenger. 
This is done under paragraph 4 of § 13 of the Interstate Commerce 
Act, as amended by the Transportation Act of 1920, which author- 
izes the Interstate Commerce Commission, after a prescribed in- 
vestigation, to remove 

“Any undue or unreasonable advantage, preference or prejudice 
as between persons or localities in intrastate commerce, on the one 
hand, and interstate or foreign commerce, on the other hand, or 
any undue, unreasonable or unjust discrimination against inter- 
state commerce.” 

We have two questions to decide. 

First. Do the intrastate passenger fares work undue prejudice 
against persons in interstate commerce, such as to justify a hori- 
zontal increase of them all? 

Second. Are these intrastate fares an undue discrimination 
against interstate commerce as a whole which it is the duty of the 
Commission to remove? 

We shall consider these in their order. 

First. The report and findings of the Commission undoubtedly 
show that the intrastate fares work an undue discrimination 
against travelers in interstate commerce and against localities 
(Houston, Hast & West Texas Ry. v. United States, 234 U.S. 342) 
in typical instances numerous enough to justify a general finding 
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against a large class of fares. In a general order thus supported, — 
possible injustice can be avoided by a saving clause allowing any _ 
one to except himself from the order by proper showing. This 
practice is fully sustained by precedent in what was done as a 
sequence of the Shreveport Case. . . . In Illinois Central R. R. Co. 
v. State Public Utilities Commission, 245 U.S. 493, 508, this court 
indicated its approval of such practice which was adopted by the 
Commission. 49 I. C. C. 713. Any rule which would require 
specific proof of discrimination as to each fare or rate and its 
effect would completely block the remedial purpose of the 
statute. 

The order in this case, however, is much wider than the orders 
made in the proceedings following the Shreveport and Illinois 
Central Cases. There, as here, the report of the Commission 
showed discrimination against persons and localities at border 
points, and the orders were extended to include all rates or fares 
from all points in the State to border points. But this order is 
not so restricted. It includes fares between all interior points 
although neither may be near the border and the fares between 
them may not work a discrimination against interstate travelers at 
all. Nothing in the precedents cited justifies an order affecting 
all rates of a general description when it is clear that this would 
include many rates not within the proper class or the reason of the 
order. In such a case, the saving clause by which exceptions are 
permitted, can not give the order validity. As said by this Court 
in the Illinois Central R. R. Case, ‘it is obvious that an order of a 
subordinate agency, such as the Commission, should not be given 
precedence over a state rate statute, otherwise valid, unless, and 
except so far as, it conforms to a high standard of certainty.” ... 

If, in view of the changes, made by federal authority, in a large 
class of discriminating state rates, it is necessary from a state point 
of view to change non-discriminating state rates to harmonize 
with them, only the state authorities can produce such harmony. 
We cannot sustain the sweep of the order in this case on the show- 
ing of discrimination against persons or places alone. 

Second. The report of the Commission shows that if the intra- 
state passenger fares in Wisconsin are to be limited by the statute 
of that State to 2 cents per mile, and charges for extra baggage and 
sleeping car accommodations are to be reduced in a corresponding 
degree, the net income of the interstate carriers of the State will 
be cut six millions of dollars below what it would be under intra- 
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state rates on the same level with interstate rates. Under para- 
graphs 3 and 4 of § 13 and § 15a as enacted in §§ 416 and 422 re- 
spectively of the Transportation Act of 1920, are such reduction 
and disparity an “undue, unreasonable and unjust discrimination 
against interstate or foreign commerce’ which the Interstate 
Commerce Commission may remove by raising the intrastate 
fares? A short reference to the circumstances inducing the legis- 
lation and a summary of its relevant provisions will aid the answer 
to this question. : 

The Interstate Commerce Act of 1887, 24 St. 379, was enacted 
by Congress to prevent interstate railroad carriers from charging 
unreasonable rates and from unjustly discriminating between per- 
sons and localities. The railroads availed themselves of the weak- 
ness and cumbrous machinery of the original law to defeat its 
purpose, and this led to various amendments culminating in the 
amending Act of 1910, 36 Stat. 539, in which the authority of the 
Commission in dealing with the carriers was made summary ard 
effectively complete. Whatever the causes, the fact was that the 
carrying capacity of the railroads did not thereafter develop 
proportionately with the growth of the country, and it became 
difficult for them to secure additional investment of capital on 
feasible terms. When the extraordinary demand for transpor- 
tation arose in 1917, the Congress and the President concluded to 
take over all the railroads into the management of the Federal 
Government, and by joint use of facilities, which the Anti-Trust 
Law was thought to forbid under private management and by 
use of Government credit, to increase their effectiveness. This was 
done by appropriate legislation and executive action under the 
war power. From January 1, 1918, until March 1, 1920, when the 
Transportation Act went into effect, the common carriers by steam 
railroad of the country were operated by the Federal Government. 
Due to the rapid rise in the prices of material and labor in 1918 
and 1919, the expense of their operation had enormously increased 
by the time it was proposed to return the railroads to their owners. 
The owners insisted that their properties could not be turned 
back to them by the Government for useful operation without 
provision to aid them to meet a situation in which they were likely 
to face a demoralizing lack of credit and income. Congress ac- 
quiesced in this view. The Transportation Act of 1920 was the 
result. It was adopted after elaborate investigations by the 
Interstate Commerce Committees of the two Houses. 
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Under Title II it made provision for the termination of federal 
control March 1, 1920, for the refunding of the carriers’ indebted- 
ness to the United States, and for a guaranty for six months to 
the carriers of an income equal to the war-time rental for their 
properties, and directed that for two years following the termina- 
tion of federal control, the Secretary of the Treasury, upon certifi- 
cate of the Commission might make loans to the carriers not ex- 
ceeding the maximum amount recommended in the certificate, 
out of a revolving fund of $300,000,000. 

Under Title IV, amendments were made to the Interstate Com- 
merce Act which included § 13, paragraphs 3 and 4, and § 15a... . 
The former for the first time authorizes the Commission to deal 
directly with intrastate rates where they are unduly discriminating 
against interstate commerce—a power already indirectly exercised 
as to persons and localities, with approval of this Court in the 
Shreveport and other cases. The latter, the most novel and most 
important feature of the act, requires the Commission so to pre- 
scribe rates as to enable the carriers as a whole or in groups selected 
by the Commission, to earn an aggregate annual net railway 
operating income equal to a fair return oa the aggregate value of 
the railway property used in transportation. For two years, the 
return is to be 51% per cent., with 1% per cent. for improvements, 
and thereafter is to be fixed by the Commission. 

The act sought to avoid excessive incomes accruing, under the 
operation of § 15a, to the carriers better circumstanced by using 
the excess for loans to the others and for other purposes. The act 
further put under the control of the Interstate Commerce Com- 
mission, 1st, the issuing of future railroad securities by the inter- 
state carriers; 2nd, the regulation of their car supply and distribu- 
tion and the joint use of terminals; and, 3rd, their construction 
of new lines, and their abandonment of old lines. The validity of 
some of these provisions has been questioned. Upon that we 
express no opinion. We only refer to them to show the scope of 
the congressional purpose in the act. 

It is manifest from this very condensed recital that the act 
made a new departure. Theretofore the control which Congress 
through the Interstate Commerce Commission exercised was pri- 
marily for the purpose of preventing injustice by unreasonable 
or discriminatory rates against persons and localities, and the only 
provisions of the law that inured to the benefit of the carriers were 
the requirement that the rates should be reasonable in the sense 
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of furnishing an adequate compensation for the particular service 
rendered and the abolition of rebates. The new measure imposed 
an affirmative duty on the Interstate Commerce Commission to 
fix rates and to take other important steps to maintain an adequate 
railway service for the people of the United States. This is ex- 
pressly declared in § 15a to be one of the purposes of the bill. 

Intrastate rates and the income from them must play a most 
important part in maintaining an adequate national railway 
system. ‘Twenty per cent. of the gross freight receipts of the rail- 
roads of the country are from intrastate traffic, and fifty per cent. 
of the passenger receipts. The ratio of the gross intrastate revenue 
to the interstate revenue is a little less than one to three. If the 
rates, on which such receipts are based, are to be fixed at a sub- 
stantially lower level than in interstate traffic, the share which 
the intrastate traffic will contribute will be proportionately less. 
If the railways are to earn a fixed net percentage of income, the 
lower the intrastate rates, the higher the interstate rates may have 
to be. The effective operation of the act will reasonably and justly 
require that intrastate traffic should pay a fair proportionate share 
of the cost of maintaining an adequate railway system. Section 
15a confers no power on the Commission to deal with intrastate 
rates. What is done under that section is to be done by the Com- 
mission “‘in the exercise of its powers to prescribe just and reason- 
able rates,” 7. e., powers derived from previous amendments to the 
Interstate Commerce Act, which have never been construed or 
used to embrace the prescribing of intrastate rates. When we turn 
to paragraph 4, § 13, however, and find the Commission for the 
first time vested with a direct power to remove ‘‘any undue, un- 
reasonable, or unjust discrimination against interstate or foreign 
commerce,” it is impossible to escape the dovetail relation between 
that provision and the purpose of § 15a. If that purpose is inter- 
fered with by a disparity of intrastate rates, the Commission is 
authorized to end the disparity by directly removing it, because 
it is plainly an “undue, unreasonable, and unjust discrimination 
against interstate or foreign commerce,” within the ordinary 
meaning of those words. 

Counsel for appellants, not able to satisfy their meaning by the 
suggestion of any other discrimination to which they apply, are 
forced to the position that the words are tautological and a mere 
repetition of ‘any undue or unreasonable advantage, preference 
or prejudice as between persons and localities in intrastate com- 
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merce on the one hand and interstate or foreign commerce on the 
other hand,” which precede them. In view of their apt applica-_ 
tion to the most important purpose of the legislation, we are not 
at liberty to take such a view. If ‘‘undue, unreasonable and unjust 
discrimination against interstate or foreign commerce” are tauto- 
logical, why are they followed by the phrase ‘“‘which is hereby pro- 
hibited and declared to be unlawful” ? To accompany a meaning- 
less phrase with words of such special emphasis would be unusual. 

It is urged that in previous decisions, notably the Minnesota 
Rate Cases, 230 U. S. 352, the Shreveport Case, supra, and the 
Illinois Central Case, supra, the expression “unjust discrimina- 
tion against interstate commerce” was often used when, as the 
law then was, it could only mean discrimination as between 
persons and localities, and therefore that it is to be given the same 
limited meaning here. But, here, the general words are used 
after discrimination against persons and localities have been 
specifically mentioned. The natural inference is that even if 
they include what has gone before, they mean something more. 
When we find that they aptly include a kind of discrimination 
against interstate commerce which the operation of the new act 
for the first time makes important and which would seriously ob- 
struct its chief purpose, we cannot ignore their necessary effect. 

Counsel for appellants are driven by the logic of their position 
to maintain that the valuation required for the purposes of § 15a 
to be ascertained pursuant to § 19a of the Interstate Commerce 
Act (37 Stat. 701; amended 41 Stat. 493), is to be only of that 
part of the property and equipment of the interstate carriers 
which is used in commerce among the States and must be segre- 
gated from that used in intrastate commerce. This is contrary to 
the construction which since the enactment of § 19a, March 1, 
1913, the Commission has put upon that section in carrying out 
its injunction. It is inadmissible. The language of § 15a refutes 
such interpretation. The percentage is to be calculated on “the 
aggregate value of the railway property of such carriers held for 
and used in the service of transportation.”” To impose on the 
Commission the duty of separating property used in the two 
services when so much of it is used in both, and to do this in a 
reasonably short time for practical use, as contemplated by the 
statute, would be to assign it a well-nigh impossible task. This, 
of itself, prevents our giving the words such a construction unless 
they clearly require it. They certainly do not. 
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. It is objected here as it was in the Shreveport Case that orders 
of the Commission which raise the intrastate rates to a level of 
the interstate structure, violate the specific proviso of the original 
Interstate Commerce Act repeated in the amending acts, that the 
Commission is not to regulate traffic wholly within a State. 
To this, the same answer must be made as was made in the Shreve- 
port Case (234 U. S. 342, 358), that such orders as to intrastate 
traffic are merely incidental to the regulation of interstate com- 
merce and necessary to its efficiency. Effective control of the 
one must embrace some control over the other in view of the 
blending of both in actual operation. The same rails and the 
same cars carry both. The same men conduct them. Commerce 
is a unit and does not regard state lines, and while, under the 
Constitution, interstate and intrastate commerce are ordinarily 
subject to regulation by different sovereignties, yet when they 
are so mingled together that the supreme authority, the Nation, 
cannot exercise complete effective control over interstate com- 
merce without incidental regulation of intrastate commerce, such 
incidental regulation is not an invasion of state authority or a 
violation of the proviso. 

Great stress is put on the legislative history of the Trans- 
portation Act to show that the bill was not intended to confer 
on the Commission power to remove any discrimination against 
interstate commerce involved in a general disparity between in- 
terstate and intrastate rates. Committee reports and explana- 
tory statements of members in charge made in presenting a bill 
for passage have been held to be a legitimate aid to the interpre- 
tation of a statute where its language is doubtful or obscure. 
. . . But when taking the act as a whole, the effect of the lan- 
guage used is clear to the Court, extraneous aid like this can not 
control the interpretation. ... Such aids are only admissible 
to solve doubt and not to create it. For the reasons given, we 
have no doubt in this case. 

Counsel for the appellants have not contested the constitutional 
validity of the statute construed as we have construed it, although 
the counsel for the state commissions whom we permitted to file 
briefs as amici cartae have done so. The principles laid down by 
this court in the Minnesota Rate Cases, 230 U.S. 352, 432, 433, the 
Shreveport Case, 234 U. 8. 342, 351, and the Illinois Central Case, 
245 U. 8. 493, 506, which are rate cases, and in the analogous 
eases of Baltimore & Ohio R. R. Co. v. Interstate Commerce Com- 
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mission, 221 U.S. 612, 618; Southern Ry. Co. v. United States, 222 
U. 8. 20, 26, 27; Second Employers’ Liability Cases, 223 U.S. 1, — 
48, 51, we think, leave no 100m for discussion on this point. Con- 
gress in its control of its interstate commerce system is seeking in 
the Transportation Act to make the system adequate to the needs 
of the country by securing for it a reasonable compensatory return 
for all the work it does. The States are seeking to use that same 
system for intrastate traffic. That entails large duties and ex- 
penditures on the interstate commerce system which may burden 
it unless compensation is received for the intrastate business rea- 
sonably proportionate to that for the interstate business. Con- 
gress as the dominant controller of interstate commerce may, 
therefore, restrain undue limitation of the earning power of the 
interstate commerce system in doing state work. The affirmative 
power of Congress in developing interstate commerce agencies is 
clear. . . . In such development, it can impose any reasonable 
condition on a State’s use of interstate carriers for intrastate com- 
merce, it deems necessary or desirable. This is because of the 
supremacy of the national power in this field. 

In Minnesota Rate Cases, 230 U. 8S. 352, where relevant cases 
were carefully reviewed, it was said, p. 399: “The authority of 
Congress extends to every part of interstate commerce, and to 
every instrumentality or agency by which it is carried on; and 
the full control by Congress of the subjects committed to its 
regulation is not to be denied or thwarted by the commingling of 
interstate and intrastate operations. This is not to say that the 
Nation may deal with the internal concerns of the State, as such, 
but that the execution by Congress of its constitutional power to 
regulate interstate commerce is not limited by the fact that intra- 
state transactions may have become so interwoven therewith that 
the effective government of the former incidentally controls the 
latter. This conclusion necessarily results from the supremacy of 
the national power within its appointed sphere.” 

It is said that our conclusion gives the Commission unified con- 
trol of interstate and intrastate commerce. It is only unified to 
the extent of maintaining efficient regulation of interstate com- 
merce under the paramount power of Congress. It does not in- 
volve general regulation of intrastate commerce. Action of the 
Interstate Commerce Commission in this regard should be directed 
to substantial disparity which operates as a real discrimination 
against, and obstruction to, interstate commerce, and must leave 
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appropriate discretion to the state authorities to deal with intra- 
state rates as between themselves on the general level which the 
Interstate Commerce Commission has found to be fair to inter- 
state commerce. 

It may well turn out that the effect of a general order in in- 
creasing all rates, like the one at bar, will, in particular localities, 
reduce income instead of increasing it, by discouraging patronage. 
Such cases would be within the saving clause of the order herein, 
and make proper an application to the Interstate Commerce 
Commission for appropriate exception. So, too, in practice, when 
the state commissions shall recognize their obligation to maintain 
a proportionate and equitable share of the income of the carriers 
from intrastate rates, conference between the Interstate Com- 
merce Commission and the state commissions may dispense with 
the necessity for any rigid federal order as to the intrastate rates, 
and leave to the state commissions power to deal with them and 
increase them or reduce them in their discretion. 

The order of the District Court granting the interlocutory in- 
junction is 


A firmed. 
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APPENDIX I 
PARALLEL READINGS 


This appendix contains references to the pages of the present volume 
arranged in accordance with the chapter outlines of the two books which 
it is designed to supplement. 


1. Rartroaps: Rates, Service; MANAGEMENT. By Homer B. Vander- 
blue and Kenneth F. Burgess. 

Part I (pages 3-45) of Railroads: Cases and Selections presents 
historical material of an introductory character; it is not otherwise 
intimately related to individual chapters of the general text; discus- 
sion of Part I of this volume may therefore precede discussion of 
Part I (The Scope and Machinery of Regulation) of Railroads: 
Rates, Service, Management. 
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Abandonment: 
Chicago, Peoria & St. Louis Railroad, 
323-330. ' 
General Principles, 321-323. 
Absentee Ownership, 801. 
Absorption of Switching Charges, 340- 
344. 
Accidents, 289-290. 
Accounts: 
Analysis, 419-437. 
St. Paul, 445-447. 
Adamson Law, 653-667. 
Adequacy of ‘Service: 
Car Supply, 299-316. 
Terminal Facilities, 344-351. 
Agricultural Depression, 39, 
85, 87, 804. 
Allowances: 
Industrial Railroads, 352-372. 
Tap Lines, 372-378. 
Assessments in Reorganization, 
553. 

Assigned Cars, 299-316: 
Carriers’ Coal, 301-308, 312-316. 
Private Cars, 308-316. 

Associations of Railroads, 411-412. 

Australian Court of Conciliation, 752- 

754. 
Automatic Train Control, 281-291. 


81-82, 
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“Bad Manners,’’ 801-803. 
Bad Order Equipment, 391. 
Baldwin Locomotive Works, 379-398. 
Basic Wage, 735. 
Basing Point System, 254, 258. 
Bonds: 
Collateral, 486-498. 
Convertible, 486-498, 593. 
Debentures, 558. 
Income, 558-560. 
Joint, 486-498. 
Proposed Dividend, C. B. & Q., 
460-486. ; 
Refunding, 486-498. 
Yield, 77. 
Bookcases, Classification, 159-162. 
Brandeis, Mr. Justice: 
1910 Advance Case, 399. 
Railroad Efficiency, 399. 
Bridge Arbitraries, 181-182. 


Canals, 8. 


Capitalization: 
Bonds, 554-555, 558. 
Chicago & Eastern Illinois R. R., 568. 
Reorganizations, 554-555, 564, 571. 
Stock, 77, 498-500. 
Surplus, 456-458. 
Capital Needs, 76-77. 
Car Distribution, 299-316. 
Carload Freight, Delivery, 362-364. 
Car Shortage: 
Assigned Cars, 299-316. 
Car Supply, 301-308, 312-316. 
Cement Rates, 212-227. 
Central Pacific: 
Construction, 35-36. 
Southern Pacific Control, 602-621. 
Certificates of Convenience: 
Abandonments, 321-330. 
Construction, 501-514. 
Chevalier, 11. 
Chieago and Eastern Illinois, Issue of 
Securities, 566-569. 
Chicago, Burlington and Quincy, Stock 
Dividend Case, 460-486. 
Chicago, Peoria and St. Louis, Aban- 
donment, 323-330. 
Classification: 
Bookeases, 159-162. 
Consolidated, 147. 
History, 149. 
Intermediate Classes, 154. 
Principles, 156-162. 
Ratings, 149, 151-1538, 162. 
Silk, 156-159. 
Uniformity, 147-156. 
Value, 156-159. 
Coal Cars, 299-316. 
Collisions, 289-290. 
Combinations, 525-538, 577-622, 645- 
646. 
Commodities Clause, 511. 
Common Points, 228-240. 
Compensatory, 269-273, 276. 
Competition: 
Consolidation, 625. 
Granger Movement, 799-801. 
Ports, 200-211. 
Rates, 163, 171-177. 
Routes, 316-321. 
Switching, 340-344. 
Terminals, 331-335, 344-351. 
Water, 248-255, 259-276. 
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Confiscation: 
Development of Doctrine, 49-73. 
Recapture of Harnings, 143-145. 
Conflict of State and Nation, 795- 
861. 
Consolidation, 622-650: 
Competition, 625. 
Economies, 641-644. 
Electric Roads, 628-629. 
Financial Aspects, 625-626. 
Nickel Plate System, 645. 
Northwestern Roads, 647. 
Recapture of Earnings, 648-649. 
Ripley Report, 622-638. 
Routes, 625. 
Southern, 647. 
Trunk Lines, 648. 
Constitutionality: 
Confiscation, 50-59. 
Hours of Service, 292-298, 653-667. 
State Rates, 840-861. 
Transportation Act, 138-146, 514- 
525, 720-730, 851-861. 
Construction of Railroads: 
Certificates of Convenience, 501-514. 
Early, 16-23. 
East and West, 27. 
Great Lakes, 26. 
Mississippi River, 27. 
Ohio, 25-27. 
Pacific Coast, 28-45. 
Piedmont, 21. 
Rocky Mountains, 28. 
Trans-Appalachian, 21-24. 
Transcontinental, 28-32, 35-45. 
Contracting of Repairs, 710-720. 
Control, Automatic Train, 281-291. 
Convertible Bonds, 486-498, 593. 
Cooke, Jay, 38-39, 42. 
Cost of Living, 669-672. 
Cost Plus Repairs, 380. 
Crisis: 
1873, 39, 804. 
1920, 81-82. 
Live Stock, 96-101. 
Cumberland Road, 9-10, 36. 


Dartmouth College Case, 54. 
Dayton-Goose Creek Case, 138-146. 
Debentures, 558. 
Delivery: 
Carload Freight, 362-364. 
Switching, 371. 
Density of Traffic, 186-187. 
Denver & Rio Grande: 
Construction, 43. 
Reorganization, 570-574. 
Depreciation and Valuation, 113, 135- 
136. 
Development Cost, 114-117. 
Differentials, 208-209, 230-231. 
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Discrimination: 
Car Supply, 299-316. 
Cement Rates, 212-227. 
Distance Rates, 212-227. 
Free Services, 354-356. 
Industrial Railways, 352-372, 506— 
514. 
Intrastate Traffic, 840-861. 
Local, 163-200, 212-276. 
Personal, 340-344, 352-379. 
Switching, 340-344. 
Tap Lines, 372-378. 
Divisions: 
New England, 514-525. 
Tap Lines, 372-378. 


Economies of Consolidation, 641-644. 
Economy of Operations, 352-398. 
Hight Hour Law, 653-667. 
Electric Roads, 628-629. 
El Paso & Southwestern, 498-500. 
Emerson, Harrington, 403-406. 
Eminent Domain, 53. 
Employee Representation, 720-730. 
Equalization: 

Ports, 200-211. 

Proportional Rates, 192-200. 

River Crossings, 178-191. 
Equipment: 

Construction and Repair, 379-398. 

Supply, 299-316. 

Trust Notes, 564. 
Esch-Cummins Act, see Transporta- 

tion Act. 

Export Rates, 200-211. 


Facilities, 344-351. 
Failures, 539-566. 
Fair Return: 
General Rate Level, 74-76. 
Percentage, 77. 
Recapture of Earnings, 142-145. 
Taxes, 78-79. 
Transportation Act, 49. 
Fall Lines, 19. 
Federal Control: 
Equipment, 391. 
Labor Relations, 703-704. 
Federal Regulation: — 
History and Development, 822-861. 
Fifth Amendment, 53. 
Financial Investigations, 438-451: 


Chicago, Rock Island & Pacific, 
447-449. 

New York, New Haven & Hartford, 
438-443. 


St. Louis & San Francisco, 443-445. 

St. Paul & Puget Sound, 445-447. 
Florida East Coast, 111-138. 
Fourteenth Amendment: 

Granger Cases, 50. 

Supreme Court, 52, 56. 
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Fourth Section: 
Interpretation, 269-273. 
Percentage Rates, 247. 
Tennessee, 248-259. 
Transcontinental Territory, 259-276. 
Weak Line, 258. 

Free Services, 354-356. 

Frontier, 33-45. 


General Level of Rates: 
Increases, 81-84. 
Recapture of Earnings, 141-142. 
Reduction in 1922, 74-95. 
Wages, 91. 
Geographical Influences, 12-32. 
Granger Movement, 39, 51-52, 795- 
821, 826-828. 
Great Northern, Refunding, 486-498. 
Group Rates: 
Percentages, 180-182, 240-247. 
Texas Common Point, 228-240. 


Harding, President, 755, 766. 
Harriman, E. H.: 
““Community of Interest,’’ 600. 
System, 577-602. 
Testimony, 581-582. 
Hearst, W. R., 694-696, 701. 
Higgins, Justice, 752-753. 
Holding Corporation, 583. 
Hoover, Herbert, 649. 
Hours of Service, 292-298. 
“Human Needs,” 735. 


Illinois Central: 
Consolidation, 647. 
Harriman, 596-597. 
Import Rates, 200-211. 
Income Account, 420. 
Income Bonds, 558-560. 
Industrial Railways, 352-372: 
Character, 358-3862. 
Discrimination, 367-368. 
Free Services, 354-356. 
Industrial Necessity, 360-362. 
Per Diem Reclaims, 368-370. 
Public Services, 364-366. 
Switching and Spotting, 370-372. 
Intangibles, 67-68. 
Interest Charges 
556-557. 
Interstate Commerce Commission: 
Abandonment, 321-330. 
Automatic Train Control, 281-291. 
Burden of Proof, 232. 
Car Supply, 299-316. 
Cement Rates, 212-227. 
Certificates of Convenience, 321-330, 
501-514. 
Classification, 147-162. 
Combination, 602-650. 


in Reorganization, 
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Interstate Commission (Continued). 
Construction and Repair of Equip- 
ment, 379-398. 
Distance Rates, 212-227. _ 
Divisions, 372-379, 514-525. 
Financial Investigations, 438-451. 
General Rate Level, 74-95. 
Industrial Railways, 352-372. 
Interstate Traffic, 840-851. 
Intrastate Rates, 851-861. 
Leases, 525-538. 
Live Stock Rates, 95-110. 
Long and Short Haul Clause, 177, 
269-273. 
Percentage Rates, 240-247. 
Proportional Rates, 192-200. 
Rate of Return, 49, 74-75. 
Recapture of Earnings, 138-146. 
Reduced Rates, 74-95. 
Reorganization, 458-459, 566-574. 
River Crossings, 178-191. 
Routes, 316-321. 
Safety, 279-281. 
Security Issues, 452-500, 566—574. 
Stock Dividend, 460-486, 498-500. 
Tap Lines, 372-379. 
Tennessee, 248-259. 
Terminals, 344-351. 
Texas Common Points, 228-240. 
Through Route, 316-321. 
Transcontinental Routes, 259-276. 
Valuation, 49, 111-138. 
Intrastate Rates, Federal Regulation, 
822-861. 
Investment, 120-121, 124. 


Jefferson Southwestern, Construction 
of Line, 506-514. 
Joint Rates, 316-320, 514-525. 


Judicial Functions, 51-52. 


Key Points, 218-220. 
Key Ports, 207-209. 
Key West Extension, 117-118. 


Labor Board, see Railroad Labor Board. 
Labor Organization Policy: 
Double Headers, 409. 
Legality, 727. 
Living Wage, 685-693, 698-701. 
Mallet Engines, 409. 
National Agreements, 703-710. 
Piece Work, 410. 
Right to Strike, 765. 
Seniority Rights, 755, 764-766. 
Standardization of Wages, 410. 
Striker Defined, 765. 
Land Grants, 36-37. 
Land Valuation, 64, 67, 113-114. 
’ Leases: 
Central Pacific, 602-621. 
Pan Handle, 525-538. 
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Live Stock: 
Claims, 103. 
Depression, 95-110. 

Prices, 1913-21, 97-101. 
Rates, 95, 103-104, 107-108. 
Living Wage, 685-693, 698-701. 

Long and Short Haul: 
Basing Point System, 254, 258. 
Basis of Relief, 269-273. 
Circuitous Routes, 319. 
South, 240-259. 
Tennessee, 240-259. 
Transcontinental, 259-276. 
Water Competition, 251-255, 259- 

276. 

Weak Line, 256-258. 

Lovett, Judge, 6438. 


McAdoo, W. G., 703-704. 
Mathematical Rates, 164, 167-169. 
“Million Dollars a Day,’’ 399, 403. 
Mississippi River Crossings, 178-191. 


National Agreements, 703-710. 
New England: 

Divisions, 514-525. 

Financial Investigation, 

535-536. 

New Haven System, 438-443. 
New York Harbor, 3338, 336, 344-351. 
Northern Pacific: 

Cooke Failure, 39. 

Insolvency, 38. 

Promotion, 38. 

Refunding, 486-498. 

“*Renascence,”’ 42. 

Villard, 42. 


438-443, 


Out-of-Pocket Expense, 73, 269-273. 


Pacific Railroads: 
Construction, 28-45. 
Disappearance of Frontier, 33-45. 
Geography, 28-33. 
Par Value, 498-500. 
Passenger Fares, 851-861. 
Pennsylvania R. R.: 
Construction and Repair of Equip- 
ment, 379-398. 
Employee Representation, 720-730. 
Pan Handle Lease, 525-538. 
Percentage Rates, 180-182, 240-247. 
Per Diem Reclaims, 368-370. 
Plumb Plan: 
A-B-C, 775-778. 
Criticism, 784-791. 
Defense, 778-784. 
Pool, Transcontinental, 585. 
Ports: 
Competition, 200-211. 
Equalization, 207-211. 
Terminals, 331-340. 
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Potter Law, 795, 803, 821. 
Private Cars, 308-311. 
Proportional Rates, 192-200. 


Railroad Labor Board: ~ 
Contracting of Repairs, 710-720. 
Cost of Living, 669-672. . 
Employee Representation, 720-730. 
Function, 752-754, 759-761. 
National Agreements, 703-710. 
Shopmen, 702, 731-754. 
Wages, 667-702, 731-754. 
Railway Age: 
Economies of Consolidation, 643. 
Plumb Plan, 784-791. 
Shop Strike, 754-756. 
Rates: 
Cement, 212-227. 
Classification, 147-162. 
Competitive, 171-177. 
Distance, 212-227. 
Export, 197-198, 200-211. 
Groups, 180-182, 228-247. 
Import, 200-211. 
Joint, 316-320, 514-525. 
Mathematical, 164, 167-169. 
Percentage, 180-182, 240-247. 
Proportional, 192-200. 
Tapering, 176. 
Tennessee, 248-259. 
Texas, 228-240, 840-851. 
Transcontinental, 259-276. 
Recapture of Earnings: 
Fair Return, 142-145. 
Inducement to Consolidation, 648- 
649. 
Supreme Court, 138-146. 
Receivership, 538-566. 
Reduction of Rates: 
General Level, 74-95. 
Live Stock, 107-108. 
Refunding, 486-498. 
Regulation-Condemnation Analogy, 53. 
Reorganization, 539-566: 
Approval, 458-459. 
Assessments, 552-553. 
Capitalization, 554-555, 564, 571. 
Chicago & Eastern Illinois, 566-569. 
Denver & Rio Grande Western, 
570-574. 
Fixed Charges, 553-556. 
Income Bonds, 557-560. 
Plans, 566, 570. 
Repairs: 
Contracting, 710-720. 
“Cost Plus,’’ 380. 
Report, Analysis, 419-437. 
“Right to Strike,’ 765. 
Rock Island, 447-449. 
Routes, 316-321. 
Rowntree, B. Seebohm, 742-743. 
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Rule of Rate Making, 49, 74-75, 
639-640. 


Safety of Service: 
Automatic Train Control, 281-291. 
Hours of Service, 292-298. 
Safety Appliances, 279-281. 
San Pedro Line, 579, 589-591. 
Santa Fe Trail, 21, 29. 
Scientific Management: © 
Described, 399-415. 
Railroad Experience, 403. 
Security Issues: 
Approval, 452-460. 
Bonds, 486-498. 
Conditional Approval, 459-460. 
General Principles, 452-454. 
Interstate Commerce Commission, 
460-500, 566-574, 600-601. 
No Par Stock, 498-500. 
Reorganizations, 458-459, 566-574. 
Stock Dividends, 455-458, 460-486. 
Surplus, 456. 
Seniority Rights, 755, 764-766. 
Shop Crafts: 
Strike, 702, 754-774. 
Wages, 731-754. 
Shreveport Case, 834-835, 837-851, 
853-854, 858-859. 
Silk, Classification, 156-159. 
Slichter, 8S. H., 751. 
Southern Pacific: 
Construction, 41. 
Control of Central Pacific, 602-621. 
Harriman System, 577-602. 
Southern Rate Structure, 248-259. 
Standard of Living, 739-742. 
State Regulation, 795-861. 
Statistics, 419-437. 
Stock: 
Approval by I. C. C., 452-500. 
Dividends, 455-458, 460-486. 
No Par, 498-500. 
Reorganization, 458-459, 566-574. 
Store-Door Delivery, 319-820. 
Strikes, 702, 731-774. 
Strong Roads, 624, 639-641. 
Supreme Court: 
Divisions, 514-525. 
Eight Hour Law, 653-667. 
Employee Representation, 720-730. 
Federal Powers, 840-861. i 
Hours of Service, 292-298. 
Recapture of Earnings, 138-146. 
Shreveport Case, 840-851. 
Switching, 340-344. 
Tap Lines, 375, 378. 
Valuation, 52-59. 
Wisconsin Passenger Fares, 
861. 
Surplus, 456, 466, 479-484. 
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Switching: 
Absorption, 340-344. 
Industrial Railway, 370-372. 


Tap Lines, 372-378. 

Taxes, 78-79. 

Taylor, F. W., 400-402. 
Tennessee, 248-259. 

Terminals, 331-340, 344-351. 
Texas Common Points, 228-240.’ 


-Thornton, Sir Henry, 644. 


Through Routes, 316-321. 
Tolls, 181. 
Trails, 29. 
Train Control, 281-291. 
Transcontinental Rates, 259-276. 
Transportation Act: 
Abandonment, 321-330. 
Automatic Train Control, 281-291. 
Car Distribution, 299-316. 
Combination, 525-538, 602-621. 
Consolidation, 622-650. 
Construction, 501-514. 
Construction and Repair of Equip- 
ment, 379-398. 
Divisions, 514-525. 
Federal Powers, 851-861. 
General Level of Rates, 74-95. 
Intrastate Traffic, 851-861. 
Labor Disputes, 667-730. 
“New Departure,” 452. 
Purposes, 516-517. 
Recapture of Earnings, 138-146. 
Security Issues, 452-500, 566-574. 
Strikes, 756-774. 
Wages, 667-703, 731-754. 
Turnpikes, 6-9. 


Uniform Classification, 147-156. 
Union Pacific: 
Combination, 577-602. 
End of Frontier, 35. 
Unit Cost, 121. 
United States: 
Federal Supremacy, 822-861. 
Railroad Labor Board, see Railroad 
Labor Board. 


Valuation: 
Actual cost, 65. 
Depreciation, 113, 135-136. 
Development Cost, 114-117. 
Five Per Cent Formula, 128. 
Florida East Coast, 111-138. 
Formula, 119. 
Increased Rate Case, 79. 
Intangibles, 67-68. 
Investment, 120-121, 124. 
Land, 64, 67, 113-114. 
Law, 58. 
“Other Elements,” 80. 
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Wages, 667-702: 
Basie, 735. 
“Human Needs,” 735. 
Increases, 667-702. 
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